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9/8/87

CRDINANCE HARARELED

AN ORDINANCE governing the permit system for the use of park

and recreational facilities, setting guidelines, and
adding new sections to Chapter 18.12 of the Seattle
Municipal Code.

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. There are added to Seattle Municipal Code

Chapter 18.12 (Ordinance 106615, as amended) three new

sections as follows:

Section 18.12.042. Permit System

The Supevintendent may establish a permit system and require a

permit for:

A,

Reserving any room or part of a community center, athletic
field, picnic facility, stage, or other defined area of a
park for a certain time or series of times; and granting
the exclusive use thevecf during the time reserved.
Posting any signs, postérs or notices; placing or erecting
any structure or obstruction of any kind within a park,
whether temporary or permanent; engaging in any
competitions involving a vehicle, boat, aircraft, or
animal, or launching or landing aircraft or airborne
conveyance; or cutting or removing any tree or plant
material:

Making any improvement to or in a park or constructing a
public work:

Conducting a commercial activity; using any outdoor
electrical power outlet; or laying cables or extending
wires in or over a park; or using any park or facility

during the hours it is closed to the public.

Cs 19.2
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E. Making any use of a park or recreational facility for an
event that differs in kind from the use and enjoyment of
the park or recreational facilities by the general

public of the premises.

No permit is veguired of park emplovees acting in the scope
and course of their duties., Exemptions may be made for
abutting owners, who maintain park boulevards, with respect to
the area maintained; for concessiocnaires as to the area under
concession; and as to governmental officials acting under
authority of law. Issuance of a permit shall be subject to
payment of such fees or charges as required by ordinance or
authorized by vresolution of the City Council.

A permit for an event may authorize the placing of
temporary signs, posters or notices reasonably related
thereto.

All permits shall be wholly of a temporary nature, shall
vest ne permanent right, and may be revoked upon thirty days?
notice or, if the permit so states, upon shorter notice.

Section 18.12.045 Terms and Conditions

The Superintendent may condition the permit or impose such
terms and conditions as appropriate to protect the health,
safety and welfare of the public and/or the park; to avoid or
limit unnecessary interference with other uses or users of the
park; to minimize disturbance of the surrounding neighborhood;:
and to require the user to leave the area under permit in a
condition after the activity or event as it was beforehand.
For this purpose, the Superintendent may require the user to
furnish public liability and property damage insurance, naming

the City as an additional insured, in such amounts as

Cs t19.2
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reasonably necessary to provide recompense for personal injury
or death or property damage to a member of the public as a
result of the event or activity; execute an indemnity and/or
hold harmless agreement; and/or make a reasonable security
deposit or provide a bond.

The terms and conditions of a permit (including providing
insurance and/or security deposit) shall not infringe upon
rights of petition, assembly, or free expression protected by
the First Amendment of the United States Constitution and/or
Article I, Sections 3, 4 and 5 of the Washington Constitution.
If an applicant asserts that a term or condition proposed by
the Superintendent infringes upon a constitutional right, the
Superintendent shall have the burden of showing that the

roposed term or condition is a reasonable restriction on the
time, place and manner of exercising the right and is valid.

Section 18.12.047 Refund of Deposits and Fees

The Superintendent is authorized to make refunds of fees
upon timely cancellation of an event or activity and to return
all or any portion of any security deposit when no longer
needed or after costs that may be charged against the permit

have been paid.

cs 19.2




(To be used for all Ordinances except Emergency.)

Section...~... This ordinance shall take effect and be in force thirty days from and after its passage and
approval, if approved by the Mayor; otherwise it shall take effect at the time it shall become a law under the

provisions of the city charter.

(SEAL)

Pubushed ................... e e et e r ettt eeen

£ pUBUSH O DO NOT PUBUSH

CITY ATTORNEY e

Attest: ﬁ ...........

“Deputy Clerk.”

~4~ cs 8.1.¢
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: . DOLORES SIBONGA
Chasies Floyer Mavor SEATTLE CITY COUNGIL MEVSER
Walter R Hundley, Supsrintende
MEMORANDUM
DATE: February 29, 1988
ks and Public Grounds Committee

T0: Dolores Szbonggfagh 2
FROM: zﬁ%’“{?’ g M

SUBJECT: An Ordinance Gqéérn1ng the Permit System for the Use
of Park and Recreation Facilities, Setting Guidelines
and Adding New Sections to Chapter 18.12 of the Seattle
Municipal Code

p ¥1ntendent

Recently, you received a memorandum from Jorgen Bader, Assistant
City Attorney responding to the ACLU's concerns regarding this
legislation. We believe the ordinance before you regarding the
Department's permit process clearly safeguards constitutional rights
of citizens who wish to use our parks for special events.

The passage of this ordinance reaffirms our existing policy and
procedure for issuing permits. A copy of this procedure is attached.
This procedure was developed with the assistance and approval of

the ACLU approximately six years ago.

The procedure allows for a speedy appeal if an applicant believes
his activity is protected by the Bill of Rights and he should not
be required to provide insurance. Attached to this memorandum

is a list of events in 1987 where insurance was not required for
issuance of a permit.

In the last four years, there has been only one appeal based on
constitutional rights to our original request for insurance from

an applicant. Peace Movement Northwest requested use of several
parks for a series of rock concerts. Originally we asked them

to provide liability insurance. On their appeal, they stated their
purpose was political and we waived our request for insurance.

CMG: jsy
Attachments

cc: Jorgen Bader, Law Department
Virginia M. Swanson, Director, Recreation Programs
Jeff Sandoz, Administrative Assistant

Seattie Depantimant of Parks and Recreation, 210 Municipal Buliding, Seattis, Washington B8104.9968 (208) 825456714
Board of Park Commissionsrs: Harvey S. Poll, Chairmar; Karen M. Morgan, Vice Chairmen; Michae! J. DeFranco, R. Kana'laupuni Hokea, G.L. Mitchedl, Beckey D. Sukovaty, jans B. Syivester

An squal employment cpporunity - affirmative action smplover,



7020315 02/07/87 Saturday s i0am o épg

13 Occidental Fark kally Memoriz™ “ree food gathering
Howrtown Emergency Service Center Fatil ¥hitehead 3434 5. 144th #3u.  Seatile, WA 9815
600 15.60 000
7030814 G3/14/87 Ssturday 3pm to 9pm
28 fceidenial Park Religious Rally
Fishermen for Chrisi Emil ¥inoerg FO Box 3442 Lyrrwood, BA 93040
106 500 .00

7043311 04711787 Saturday Gam to dpm

&7 Lower Woodland 1-3 Eng Hurt
Telaphore Employees Activities Assolarmen Ulsen 1600 Bell Pisza BEe 408 981W1
350 1500 0.00
043512 04713787 Sunday ipa io Ipm
e Gas Works Park Bally
Corscience § Bilitary Tax Campaian Carclyn Stavens F.0. Boyw 23146 Sezttle, WR 98102
250 5000 40,00 ‘
7041918 (4/18/87 Ssturday Bam to ipm
53 Genesee Park Eag Hund
Berd Hessan Court #45 Judith Franklin 110 27h Ave Seatile, WA 98122
130 15.00  0.00

7042018 04/18/87 Saturday
”4 Lincniﬁ Par

938 to ipa

Denpis Snell
0.00

Ege Hunt
3618 3¥ Alaska 98136

ifam to Ipm

Egq Hurt

Jubillee Club Jin #ilne 9733 Densmore N, Seatile, WA 98103
30 1500 000
TG43818 047197/87 Saturday 103m o 3pm
73 {thellio Park B9g Hunt
Seatile Soul Van Club Thedore Young 2810 E. Yesler day #9 98122
135 15.00 0,00
7041619 04/19/87 Sundsy fai %o Ham
44 Hagnuson Park Feligious Sunrise Service
Priends Hemorial Church Aurors Veazie fHZ6 43nd Ave HE 98115
300 1540 0.00

7041119 04/19/87 Sunday
45 Green Lake Sm.

5130-8:00am
Crafts Cir. View fire

Religious Surrise Service

The Fairview Church dim Lyon B44 NE 78th Sea 9BIIS
210 15.00 0.00
7041419 04/1%/87 Sunday

bam to Bam

48 Katthews Besch |

Yedgewood Fresbyterian Church Ted Ormbrek /
an IS A I 8an

keligious Sunrise Servicens
3832 NE 87th  Seattle, WA 9B11S



7042219 04/19787 Sunday

b 8as Norks Fark Hound Religious Sur™ e Service
Wallingford United Kethodist Churchliz Hennedy 2115 N 42nd Ses 98103
115 15.8¢ - £.00
7043415 (4/19/87 Sunday 9am to 12noon
58 Dienny Fark. Egq Runt
Urity Church Catherine Links 200 Bih fve M. Seattle 9E109
100 15.00  0.00
044219 04719787 Surday ipe %o Spm
76 Powell Barneil Park Bgg Hurd
Z3r4 § Charry Pallowsnip Hall ¥illiam Foster 2701 E. Cherry St. PO Rox 232666 98123
160 1500 0.60

7044533 04/23/87 Eriday
173 Woodland FEark

16as to 10:303m

Charles Frederick Randall

1540 .00

Bally Polilieal
7300 S3rd Ave ME Marysville, WA SBI70

35 04735787 Saturdsy

93 Lo Hpm

3
40 as Works Park Kite Fly-in
Hideday kosanna Belletti 3008 3rd Ave B, TH1MS
500 g.00 000
TDA4025 04/25/87 Ssturday Ips Lo 4pa
7 ¥aterfroni Park keligious Ouireach
Pighermen for Christ Emil ¥Yinberg P0 Box 5442 Lynnwood, WA 98046
153 1500  25.00

7044157 04737487 Yonday

7pm Lo H:30pw

74 Myrtle Edusrds Park Rally Candle Light Vigil
ACES Doroihy Hack 8322 Corliss ﬁve N. 98103
156 15.00 000
7051706 05/06/87 Yednesday ¥ 05/07 Thurs. 1Znoon o 7pm
k) Washingtor Park Arboretum Visiiors Eunérslse Pilant Bale
firboretun Foundalion Jaret Pairick 2650 120th HE lBsllavue, W& 9BOGS
2000 .00 0.0

7053809 05/09/87 Ssturday
174 Lienny Park
Nat. Vietnam Velerans Coalition
200

2:30ps to 4w

Eirhael Booih

15.00  0.00

Rally
PO Box 7552

Bormey Lake B4 98350

FOS1510 05710787 Sunday

1iam to 4pa

G4 Green Lake Path & Woodland Park #6 Rally & #arc
Kothers Day Peace Coalilion Louise Cherrini\Claire Skillit 9122 45th SE  Sesiile, WA 98136
160 1500 0.00
Hal4le 05716787 Baturday ipw o Zpm

93

Lapt. 8. Yzneouver Bicentennial
brd=y

Betiy Bowen/Marshall Vighpoind
Ralg Umbarqer

1840 f 00

Rally
3011 Esinier Bank Tower

(Y]
(o]
pod

01



7651925 05/25/87 Monday
o8 Yaterfront Park
Yeterans Memorial Association
258

e, Sar to 12:30pm

Nellie Grewe

¥ally Heasor® “Service
4243 gth Ave NE 0108

”0&;3”* 06/06/87 Saturday
282 Jose Eizmal Fark
Rizzl Fark FPreservaiion Sociely
00

Yic Bacho

TR022] 06/31/87 Sunday
108 Has Works Park
tears Hovement Northeesi
)

12noon to bpw

Tian Glenn

1500 600

Conceri Food Drive
333 N. 74%h  Seatlle, WA 9B103

24787 Yednesday
daterfront Park
T EE?L-).':&L- Churreh

2ps io 4pa

Donald ¥. Jordan

18 3
I 3500

Religious Concert
2335 Uyoming Elwd, Albugquergue, NN 87112

1038 o Ipw

George Bakan
15.00 86.40

alzy Gay Rights
708 A E. Fike 8.

19
agiad

FG72E04 07/04/87 Saturday

234 Voluntesr Park
Eainier Tepple/RHHD
2l

1Znoon to Gpm

Irgy Brighi

1200 35,00

Eeligious Conceri

30@1 2nd Ave 5.5eattle, WA 95144

70812 ¢

12787 Sunday

1Znoon Yo bpm

&

137 Woodland Park foncert Fopd Irive
Poazoe Hovemeni Korihwest Lon Blenn 333 M. 74ih  Sestile, WA 98103
00 15,00 .00
FTVELE 07712787 Sundsy ipm o dpm
13 Green Lake Fark keligious Service
Lalvary Chapsl Bill Schuile 1305 HE 45th 210 98105
200 1500 .00
7073325 07/25/87 Ssturday iZnoon io 3pm
237 Yictor Steinbrueck Park Eally Indians Righis
Ered Sar Jameson P.i. Bow 19313 Seatile, Y& 9B119
100 1500 2500
7075625 07/25/87 Ssturdsy 10ap o 13roon
389 Fresway Fark Rally Politicsl

Congressnan Donsld Swift
.00 0 0.00

?ﬂ?ﬂ?ﬁﬁ §7/36/87 Sunday
138 Voluniesr Par
Pe ce Hovement HOP&HQE

P

1%noon o Gpa

Tion Glenn

o - N F. ..

Concert Food Drive
33T M. ?étn Seattle, YA ORI



Union Bospel Mission Youth Servicesferry Aulry

8408

153.00

35.00

7024328 CANCELLER 07/28/87 Tuesday thru 8/4 Tuesday YZnoon to BI30p
267 dtiasntic City Park = Keligious Rer™ ™1
Pastor 4. Adass 1102 st Ave
20 1586 0.00
TREAILE OB/03/87 ¥on. thru Eri 8§/7/87 38/% &-8pn 1lan-Bpn
143 Spruce 5%, Park & Seward Fark Religious Qutreach Activities
Hew tope Bzplist Thurch fagaie Hzjo 11221 574h fve 5. Geatile, WA 99178
250 4.0@ 0.00
7084505 0B/05/87 Wednesday 10am o Sps
308 Seward Park Concert

F.G. Box 202 Seattle, WA 98111

0E6209 $8/09/87 Sunday
144 Gas Horks Park
Peace Hovesent Northwesi
566

Tion Blenn

12noon io Gpr

Concert Food Drive
333 M. 74th Seattle, WA 9BI03

00T L AN D e de
TOR3309 98709757 Sunday

373 Gas Morks Fark
Siephen Fisher

15400 0.00

Rally Huclesr
]

g
1802 12ih Ave $10 96132

7054616 08/16/87 Sunday 41203m - 1inoon

3¢ Kazruson Park kelinious Festival Servires

Harmonic Convergence Commitiss Phyllis Grimes 24817 SE 1£5th  Issagush, WA 98027
S50 15006 42,50

FOR31ZL 0B/21/87 Eriday 1iza o 3pe

a7} ¥sterfront Park Lonceri

Sex-Hobe AfIilistion Comailiee Aridrew Erank 2714 9in Ave W, Sesiile, WA 98119
350G 1500 25,00

7085021 08/21/87 Eriday

4pr io Spa

324 Victor Sieinbrusck Fark Raily Political Speech
Hors Bicks Hesdquarters Tim Thompson 821 Pacific Ave Suite 201 Tscoma, ¥4 98402
250 0.00 0.00
7080323 48/23/57 Sunday 12noon to bpw
145 Yelunteer Park Concert Food Tirive
Peace fovessnt Horthwesi Lan Glenn 333 H. 74th Sestile, W& 98103
500 1586 0.0
83426 08726787 Hednesday Spm to Ypn
273 Woodland Park Ares ¥2 Rally Pienic
NOW Randi Selinsky 701 NE Northiske ¥ay 98100
100 15,60 25.00

7103009 10/09/87 Eriday
363 fGreen Lake Path
#marican College
80

of Nurses/MidwivesFhonda Bushy

10zm 1o Zpa

1w o0 080

]

Walk

12307 16th Ave HE  Sesttle, WA 98125



7101624 10/24/87 Saturday 1ps to 3pm

374 fireen Lake Fark ¥alk-a-thon
Cosm. in Selidarity with El Salvadelarry Breslaver 4425 Phinmey Ave N, $306 98103
400 15,00 0.00
7111314 11/14/87 Saturaay 1iss o 12noon
387 Freswzy Fack Rally
Emeragncy Cralition Against Condra Gary Koresky FQ Box 529 600 Fine 5. 98122
s 1368 §.40

7120437 13/37/97 Sunday
56 Victor Steinbrueck Park

#fohan Help Organdzabion ziz B. Rzhmand

40 15.60

Ipr to 3pm

kally Demonstration
P.0. Box 23361 Sesitle, BA 98125




THE CITY OF SEATTLE

LAW DEPARTMENT
MuUNICIPAL BUILDING . SEATTLE. WASHINGTON 98i04

AREA CODE 206 TELEPHONE 684-8200

DOUGLAS N. JEWETT, CITY ATTORNEY

February 23, 1988

Hon. Delores Sibonga
Chair, Parks and Public Grounds Committee
The Seattle City Council

Re: An Ordinance governing the permit system for the use
of park and recreational facilities, setting guide-
lines, and adding new sections to Chapter 18.12 of the
Seattle Municipal Code

Dear Ms. Sibonga:

This letter responds to your memorandum, dated Febru-
ary 19, 1988, relating to the letter, dated August 11, 1987
from Peter T. Jenkins, Esq. for the American Civil Liberties
Union of Washington ("ACLU-W"). The ACLU-W letter Fequests
two changes to the proposed ordinance: (1) the requirement of
a permit for a special use that differs in kind from the use
and enjoyment of a park by the general public (proposed SMC
18,312,042 E); and (2) authorization to the Superintendent
of Parks and Recreation to require insurance for assemblies
and other gatherings in parks (proposed SMC 18.12.045).

{1} The Special Use Provision

Our letter to the ACLU-W, dated July 21, 1987, had
explained the purpose of SMC 18.12.042 E as follows:

"Subsection E was intended to require a permit for
special uses that differ in kind from the use and
enjoyment of the park by the general public. Unfolding
events often develop instances similar to the type of
activities within the other categories, but not quite
within them. Subsection E was not intended to cover a
spontaneous speech, dance, or making music by an
individual or small group for their personal enjoyment.”

The ACLU-W in its August 11, 1987 letter, restated its
earlier comment as follows:
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*This provision is extremely vague and could be
construed to require a permit for virtually any unusual
activities conducted within a park. For example, a
group sing-along, or a spontaneous speech by a visiting
politician could be deemed activities beyond the normal
use of the park and therefore prohibited without a
permit.™®

The examples in the ACLU-W comment are not events that
differ in kind from uses enjoyed by the general public. The
term, "in kind," contrasts with "in degree,” "Differ in
kKind" denotes a dissimilarity so large as to constitute a
separate classification; "differ in degree" relates to
intensity of use.

The phrase "differ in kind from uses by the general
public" commonly appears in cases involving obstructions or
nuisances in the street, street vacations, and uses made
without a permit, e.g., Wilson v. West & Slade Mill Co., 28
Wash. 312, 68 Pac. 716 (1902); Young v. Nichols, 152 Wash.
306, 278 Pac. 159 (1929); State ex rel Sohliman v. Oldham,
156 Wash. 484, 287 Pac. 680 (1930); Olson v. Jacobs, 193
Wash. 506, 76 P.2d 607 (1938). 1In the park setting, uses
that differ in kind from the general public's use would
include parachute landings and other types of stunts;
drilling under a park; placing survey markers for a nearby
development; and moving heavy equipment through a park to
get to the adjoining property.

Placing our correspondence with the ACLU-W in the
ordinance f£ile will give color to the phrase and prevent its
misinterpretation in the manner feared by the ACLU-W,

{B) Requiring Insurance with Park Permits

Section 18.12.045 empowers the Superintendent to
condition a permit or impose such conditions as necessary to
protect the health, safety and welfare of the public and/or
the park; to avoid or limit unnecessary interference with
other uses or users of the park; and to require the user to
leave the area under permit in a condition after the
activity or event as it was beforehand; and for this
purpose, to require the user to furnish public liability and
property damage, naming the City as an additional insured,
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in such amounts as reasonably necessary to provide
recompense for personal injury or death or property damage
to a member of the public as a result of the event or
activity; to execute an indemnity and/or hold harmless
agreement; and/or make a reasonable security deposit or
provide a bond. The ACLU-W proposes that the ordinance,
instead, forbid the Superintendent from asking for
insurance, an indemnity or hold harmless agreement, or bond
or deposit from anyone proposing to use a park "for
assembly, petitioning, or other expression protected by the
United States and/or Washington State Constitutions.” It
states that there isg little likelihood that any municipality
will be held liable for injuries occurring from special
events on public property,

Our experience has shown that accidents and injuries
occur at public events in parks and on public grounds as a
result of an activity or event. The event or performance
attracts crowds. Crowds and crowding increase the
opportunities for an accident or injury because:

(2} There are more people who may slip or fall or be hurt;

{b} Such a crowd of pecople creates more congestion. Their
sight lines are diminished. The performance attracts or
holds their attention away from personal safety and
reduces awareness of other perils., Noise may distract
people or the sound obscure warnings. People have less
freedom of movement to get out of the way. With
crowding, people are more likely to stray off pathways
and go into unfamiliar areas.

{(c) More people are present to cause accidents,

{d) The performance, itself, may cause injury, e.g., the
misfired cannon on Bastille Day, or a performer may
fall off the stage or slip on the stage. Food or
beverages may be sold or consumed, e.g., the food may
cause upset to those consuming it, or the litter may
fall to the ground to cause a slip and fall.

Those responsible for an activity or event can plan ahead to
reduce the risk of accident and at common law may be liable
for failure to exercise reasonable care with respect to
their activities and the premises under their control.
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Requiring insurance serves dual functions: it makes the
user more safety conscious and it provides financial
responsibility in the event someone is injured. Some
insurance carvriers provide advice and guidance to policy
holders about the possible sources of accidents and how to
reduce injury. With major events, insurance carriers have
made a gpecial visit the scene,

In the last decade, the City has sent letters to
Seafair, Inc. and to Bite of Seattle tendering claims for
alleged accidents or injuries at the hydroplane races and
the Bite, respectively. It has tendered claims to
insurance carviers for accidents on activities under street
use permits and at the Seattle Center. With rock concerts,
claims for injuries have been filed from a person who fell
from a rafter; from a member of the audience who was hurt by
an obiject thrown by another; from a victim of an assault,
who claimed inadequate security; and from a person who,
while standing in line, had a bollard fall on his foot (the
bellard supported a rope used for guiding lines and was
tipped over by a surge of the crowd). Without insurance,
the City would have been defending all these claims at
public expense. The City of Tacoma has also been reported
to have received claims for injuries at rock concerts
occurring at its Tacoma Dome.

The utility of requiring insurance is shown by the
widespread practice of municipal governments in the United
States to require it. Owners of auditoria and places for
hire generally either require the user to provide liability
insurance or charge a rental so high that the owner can
acquire insurance and pay the premium expense. By way of
comparison, the City in SMC § 6.294.140 requires the
licensee of a dance hall to provide public liability
insurance naming the City as an additional insured. For
more information about potential risks and City practices,
you may consult the City's Risk Manager, Leonard Bois,

Bonds and damage deposits are regquired to provide for
restoring the premises. They are measured by the amount of
the damage likely to occur. A damage deposit gives the
user a positive financial incentive for making repairs. 1In
contrast,; a threat of a lawsuit by the City afterwards acts
as a negative penalty for failue to act. Experience shows



LAW DEPARTMENT—THE CITY OF BEATTLE

Hon. Delores Sibonga
February 23, 1988
Page 5

that the user's desire to get the deposxt back is a more
effective motivator and that processing a deposit has many
administrative advantages for the City over the hassle of
a lawsuit,

The last paragraph of the proposed ordinance addresses
the concern of the ACLU-W about Chllllng the rights of
petition, assembly and free expression guaranteed by the
United States and Washington Constitutions. It provides as
follows:

"The terms and conditions of a permit (including
providing insurance and/or security deposit) shall not
infringe upon rights of petition, assembly, or free
expression protected by the First Amendment of the
United States Constitution and/or Article I, Sections 3,
4 and 5 of the Washington Constitution. If an applicant
asserts that a term or condition proposed by the
Superintendent infringes upon a constitutional right,
the Superintendent shall have the burden of showing that
the proposed term or condition is a reasonable
restriction on the time, place and manner of exercising
the right and is valid.”®

The burden falls on the Superintendent, rather than the
applicant, to show that the insurance and/or bond of
security deposit is reasonable and wvalid.

The ACLU-W objects that delegating the authority to set
amounts and to grant waivers to the Superintendent vests too
much discretion in him because "the Superintendent may be
subject to biases in waiving insurance requirements for
p@lltlcal rallies conducted by his or her own party and
religious gatherings representative of his or her own
beliefs.®™ Our response is threefold:

(1) The ordinance, itself, contains guidelines in the
statement of purpose for the insurance, the amount, the
citation of the rights and constitutional sections and
the legal standard ("reasonable restriction on the time,
place and manner of exercising the right™) and the
allocation of the burden of proof;



LAW DEPARTMENT—THE CITY OF SEATTLE

Hon, Delores Sibonga
February 23, 1988
Page 6

(2) The Superintendent is the appropriate official for
making such decisions. Under Article XI, Section 1 of
the Charter of The City of Seattle, the Superintendent
has the "responsibility for the management and control
of the park and recreation system of the city;" and

{3} Experience over the last decade has not shown any abuse
of discretion with respect to political rallies or
religious gatherings. Several years ago, the
Superintendent waived the insurance reguirement and the
damage deposit as to the Peace Movement Northwest, an
organization that presented rock-and-roll music
performances to convey its messages; the issue in
dispute then was the deposit or fee for noise
monitoring.

Neither our department nor the Superintendent anticipate
that the enactment of this ordinance would make the Park
Department®s practices more restrictive.

Finally, last year, either the ACLU-W or a member of
your staff had asked that the last word *wvalid® be replaced
by the word "necessary." The explanation given was that
"valid" carries legal overtones while "necessary® is an
administrative judgment and by coming after "reasonable
restriction®” tends to be more emphatic. We viewed this
amendment as a matter within your discretion and took no
pogsition on it, We presume that this proposed amendment was
the last effort made to address the ACLU concerns.

Very truly vours,

The Law Department

e

| Gegegy 7
By JORGEN G. BADER

-

S ANssistant City Attorney
JGB:bjw &

cc: Buperintendent of Parks
ACLU~-W c/o Kathleen Taylor
Peter Jenkins, Esqg.

Jerry Sheehan, Esq.
Risk Manager
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2121 Fourth Avenue Suite 2300
Seattle, Washington 98121

(206) 443-9585 AUG 1214987

Dougles N. Jewet
August 11, 1987 GITY ATTORNEY

The Bon. Jeanette Williams

Chair, Pa

Seattle Municipal Building
Seattle, WA 98104

Re: Park Permit System/Proposed Park Code Changes

Dear Ms Williams:

I am a c¢ooperating attorney with the American Civil

Liberties Union of Washington authorized to represent the posi-
tion of the ACLU-W with respect to the proposed park code changes
offered by the Seattle Parks Department. This letter is in
response to the letter to yourself dated July 21, 1987, from Mr.
Jorgen G. Bader of the City of Seattle Law Department regarding
the draft changes.

The Law Department has been helpful in working with the
ACLU-W to improve the language of the proposed changes. Unfor-
tunately, there are still two key points remaining in dispute.
The first point relates to proposed subsection E of section
18.12.042 in the draft ordinance. This provides that the Parks
Department may require a permit for the following actiwvitys:

Making any use of a park or recreational
facility for an event that differs in kind
from the use and enjoyment of the park or
recreational facilities by the general public
cf the premises.

This provision is extremely vague and could be construed to
require a permit for virtually any unusual activities conducted
within a park. For example, a group sing-along, or a spontaneous
speech by a visiting politician could be deemed activities beyond
the normal use of the park and therefore prohibited without a
pernmit. Even if permits were not actually required, the possi-
bility of the requirement imposes a chilling effect on expression
protected under the First Amendment of the United States
Constitution and Article 1, Sections 4 and 5 of the Washington
Constitution.

Admittedly, it is difficult to draw a precise line between
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activities that may be compelled to obtain a permit and those
that should not. However, the Parks Department has previously
made adequate good faith attempts at providing such written defi-
nitions. These are set forth in the Department's written
Policies and -Procedures under section 5.7, defining special
events, and section 5.3, defining normal use. We submit that it
is appropriate to include these definitions within subsection E
at this point. {Indeed, it is mystifying as to why the Parks
Department is proposing to discard its prior attempts at defining
activities that require a permit.}

Thus, the ACLU proposed subsection E based on the existing
Policies would authorize regquiring a permit for the following
activities: ‘

Making any use of a park or recreational
facility for a special event, which is de-
fined as any activity which precludes ncrmal
public use of park property and/or requires
labor, materials, or egulpment support ser-
vice beyond that provided in the budget for
normal use. Normal use is considered to be
any scheduled or unscheduled use of a facili-
ty occurring on a one-time, seasonal or
recurring basis in accordance with the in-
tended function of that facility.

We urge that this language be adopted, rather than the city's
proposal, because it is more precise and therefore, less likely
to deter protected expression. At the same time, it gives suffi-
cient discretion to the Superintendent to require a permit for
appropriate events.

The other major point of dispute relates to the requirements
of insurance, indemnity agreements, deposits, and other financial
guarantees from proposed park users. In his letter of July 21,

r. Bader maintains that these financial guarantees are justified
by certain examples of accidents that have occurred. However,
the examples cited by Mr. Bader did not occur on park property,
and even 1f they had, by their vervy nature there would have been
little likelihood of Park Department liability. A national study
on municipal liability for permitting free expression in public
areas established that there is little evidence that municipali-
ties are being held liable for damages from special events held
on public property. This national study 1is described in the
enclosed copy of my earlier letter of August 13, 1986 to your
committee. This letter sets out in greater detail the arguments
against insurance, indemnity agreements, and deposits. The gist
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is that there is no rational basis for difficult-to-obtain finan-
cial guarantees for users proposing protected activities in
Seattle parks. The social and cultural losses caused by unneces-
sary financial guarantee reguirements will be excessively high,
because valuable expression will be deterred.

Mr. Bader suggests that the policy of the department is to
waive insurance requirements for "the traditional political rally
or religious gathering”. - The ACLU-W supmits that the Superinten-
dent of Parks is neither gqualified nor appropriate tc determine
what constitute "traditional political vrallies or religious
gatherings”. Certainly, the Superintendent may be subject to
biases 1in waiving insurance reguirements for political rallies
conducted by his or her own party and religious gatherings repre-
sentative of his or her own beliefs., There are significant
constitutional infirmities in delegating this discretion to the
Park Superintendent.

As previously proposed to the Law Department, the ACLU-W
submits that the language in Section 18.12.045 necessary to pro-
ten~t the public’s freedom of expression is as follows:

No insurance, indemnity or hold harmless
agreements, bonding or deposits will be re-
quired from parties precposing to use a city
park for assembly, petitioning, or other
expression protected by the United States
and/cor Washington State Constitutions.

Thank you for considering these comments on the proposed
changes. We look forward to working with you and your committee
in the future to improve the proposals to reflect constitutional
requirements.,

PTJ:sa
JLO509
Enclosure

cc:‘yﬁr, Jorgen Bader
Rathleen Taylor, ACLU
Mr. Jerry Sheehan, ACLU
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July 21, 1987

Hon. Jeanette Williams

Chair, Parks and Public Grounds Committee
The City Council

The City of Seattle

Re

Park Permit System
Proposed Park Code Amendments

Deasr Ms. Williams:

We are forwarding with this letter an ordinance
governing the permit system for the use of park and
recreational facilities, setting guidelines for imposing
terms and conditions, and authorizing the refund of fees for
cancelled events and return of deposits.

We sent a draft copy of the proposed ordinance to the
American Civil Liberties Union for comment and received a
thoughtful letter from one of its volunteer attorneys. A
copy of our correspondence is also enclosed.

The American Civil Liberties Union and our office take
very different views on requiring insurance and indemnity
agreements in connection with permits. The draft ordinance
in Section 18.12.045 empowers the Superintendent to reguire
a park user to furnish the City public liability and
property damage insurance as a condition for using park
premises. The following paragraph indicates that the term
may not infringe upon First Amendment Rights and places the
burden on the Department to show that the proposed term is a
reasonable restriction on the time; place and manner of
exercising the right. The ACLU on page 2 of its letter
recommends this sentence forbidding insurance, indemnity, or
damage deposits with assemblies, petitioning, or other
protected expression:

"No insurance, indemnity or hold-harmless agreements,
bonding, or deposits will be required of parties
proposing to use a city park for assembly, petitioning,
or other expression protected by the United States
and/or Washington State Constitutions."®
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Our recommended approach invokes analysis with each
application of the type of activity, the risks of injury or
property damage, and the impact upon protected activity.
Our experience has shown that planned events often involve a
range of activities. For example, a decade ago the Pioneer
Square merchants sponsored a Bastille Day celebration, which
climaxed with the firing of a cannon; the cannon shot
crushed a spectator's leg leading to an amputation of the
leg, and the City and the merchants' liability insurance
carrier had to make a settlement with the spectator now
maimed for life. The gathering had pageantry and the
fegtivities of the occasion; it had its serious side in
speeches and in the commemoration; and it had spectacle in
the cannon firing--a re-creation of history. A few years
ago, a touring troop of Japanese dancers, caked in white
powder made dance movements while dangling upside down with
their feet tied by a rope from the parapets of the Mutual
Life Building before a lunchtime crowd that filled Pioneer
Square; the rope of one of the dancers broke; and an
artistic expression intended as a celebration of life
resulted in a tragic death. The Park Department commonly
wailves insurance requirements for the traditional political
rally or religious gathering and has done so for concerts
sponsored by non-profit organizations without commercial
backing or paid admission.

We trust that this ordinance fulfills your request by
letter, dated June 8, 1987, for alternate language to the
sections relating to permits deleted before the recent
adoption of the Park Code Amendments.

Yours very truly,
The Law Department
| ﬁw//wé
GEN G. BADER
JGB:bjw : ssistant City Attorney
enci.

cc:  Peter T. Jenkins, Esq.
Superintendent of Parks & Recreation
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July 21, 1987

Peter T. Jenkins, Esqg.
2121 Fourth Avenue, Suite 2300
Seattle, Washington 98121

Re: Park Permit System/Proposed Park Code Amendments

Dear Mr. Jenkins:

In response to your thoughtful letter, dated July 15,
1987, we reconsidered our draft ordinance governing the
permit system for the use of park and recreational
facilities and discussed your letter and the draft ordinance
with the Park Department. We have made several revisions to
reflect your comments,

The Park Department opposes an ordinance change that
would allow individuals to put up signs, posters, or notices
in parks without advance departmental approval. The
practice could become as prevalent as posting signs on
utility poles and damage trees and mar the appearance of the
parks. The Department's practice has been to consider such
requests at the time an applicant seeks a permit and cover
the subject in a single permit for both the event and
placing of an announcement on site. An additional sentence
has been added to Section 18.12.042.

Subsection E was intended to require a permit for
special uses that differ in kind from the use and enjoyment
of the park by the general public. Unfolding events often
develop instances similar to the type of activities within
the other categories, but not guite within them. Subsection
E was not intended to cover a spontaneous speech, dance, or
making music by an individual or small group for their
personal enjoyment. Subsection E was revised to address
your concern.

Section 18.12.045 was revised to add a reference to
Article I, Section 5 of the Washington Constitution.
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We disagree with your analysis with respect to public
liability and property damage insurance. When supplied,
such insurance assures members of the public, who may be
injured at an event, that there is a responsible source
capable of making compensation for out-of-pocket expenses
{such as medical and hospitalizing costs, home care, etc.},
injury and loss of earning capacity, and pain and suffering,
among other elements. It goes beyond just protecting the
City's finances. In Houston Peace Coalition v. Houston City
Council, 310 F.Supp. 457 at 462-463 (D. Tex. 1970), the
District Court commented that it is "certain" a city may
require an applicant for a parade to obtain general
liability insurance, but voided the ordinance because the
ordinance lacked sufficient standards for city officials in
setting the amount. The draft ordinance has more precise
standards than the Houston ordinance.,

Thank you again for your very helpful comments.
Yours: very truly,

The Law Department

a7 4 /
JOR « BADER
Asgifstant City Attorney

cc: Superintendent of Parks and Recreation

JGB:bjw

Hon. Jeanette Williams
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PETER T. JENKINS

Fourth & Blanchard Building (1

2121 Fourth Avenue Suite 2300 et

Seattle, Washington 98121
(206) 443-9586

July 15, 1987

Mr. Jorgen G. Bader
Assistant City Attorney
Seattle Municipal Building
Seattle, WA 98104

Re: Park Permit System/Proposed Park Code Amendments

Dear Mr. Bader:

Kathleen Taylor of the American Civil Liberties Union of
Washington forwarded to me your draft proposed ordinance revising
the permit system for use of park and recreational facilities.
On behalf of the ACLU~W, I submit the following comments and
suggestions:

With respect to section 18.12.042, the first comment relates
to subsection B regarding the posting of any signs, posters, or
notices. The ACLU suggests that there should be an exception to
this permit requirement to the following effect: "Except such
temporary signs, posters, or notices that are reasonably related
to a permitted activity®. The concern here is that the permit
requirement will unnecessarily restrict information that is most
appropriate in temporary written form, for example: notices
regarding picnics and athletic banners.

The next concern is posed by subsection E. This requires a
permit for "making any use of a park or recreational facility
that differs in kind from the use and enjoyment of a park or
recreational facilities by members of the public on the premi-
ses®. The vagueness of this provision 1is glaring. It con-~
ceivably could be interpreted to require a permit for constitu-
tionally protected activities such as speech, dance, or music,
thus eliminating spontaneous engagement in these activities.
This subsection must be deleted.

With vrespect to Section 18.12.045, we appreciate vyour
attempt to clarify the policies and procedures with respect to
insurance and other financial requirements for constitutionally
protected activities. It is laudable that the provision mentions
Article I of the Washington Constitution as a source of funda-
mental protections beyond those guaranteed by the First Amendment
of the United-States Constitution. I should point out that there
appears to be a typographical error in the draft, because sec-
tions 4 and 5 of Article I establish the pertinent rights, not
section 3. This mistake needs to be addressed.
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The critical substantive constitutional problem with the
proposal 1is the concept that the Superintendent may reguire
financial guarantees for those who propose to engage in constitu-
tionally—-protected activities, s0 long as the Superintendent
shows that the requirement is a "reasonable ... time, place and
manner [restrictionl.” The ACLU position is that insurance,
indemnity agreements, deposits, bonds and other financial guaran-
tees should never be required for constitutionally protected
activity. The grounds for this position are set forth in the
August 13, 1986 letter £from myself on behalf of the ACLU to the
Committee on Parks and Public Grounds, regarding the then-pro-
posed park code revisions. A copy of this letter is enclosed for
your information. There appears to be no objective justification
for these financial guarantees, and they have been deemed unduly
burdensome, therefore unconstitutional, in previous cases. Con-
trary to implication of the provision, financial guarantee
reqguirements are, ipso facto, not Ytime, place or manner”
restrictions. The second paragraph of section 18.12.045 should
be changed to provide as follows:

No imsurance,; indemnity or hold-~harmless
agreements, bonding, or deposits will be
required by parties proposing to use a city
park for assembly, petitioning, or other
expression protected by the United States
and/or Washington State Constitutions.

By way of further comment, we suggest it is critical that
any new ordinance provide that new written materials be prepared
for public distribution which fully explain the new provisions.

Thank you for the opportunity to comment on the proposal.
We look forward to working with you in the future tc improve the

proposed ordinance on the matters outlined above. Please give me
a call if you have any questions.

Very tryl ou
/f;/f _;~Yf2k%2j;;%y
frg ,;:{/;;,/ \...___,pm‘.n‘m,%hw_“\
4 L =
/%Z/;eter T. Jerkins
Cooperatdng Attorney, ACLU-W

PTJ:cme
JLG463
encs

cc: Kathleen Taylor
Gerry Sheehan, ACLU
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walter B, Hundlay, Superintendant

MEMORANDUM
Date: August 24, 1987
To: Jeanette Williams, Chair

City Council Parks and Public Grounds Committee
Via Mayor Charles Royer
Attention: Jim Ritch, Director, OMB

Ve

From: Walter R. Hund]eyéﬁjéwd;

We are forwarding to you a proposég ordinance governing the permit
system for the use of park and recreational facilities, setting
guideiines for imposing terms and conditions, and authorizing
the refund of fees for cancelled events and return of deposits.

This 1is the section of the Park Code that was held in abeyance
when the Code was passed in May, 1987. We were asked to do some
additional review with the Law Department and A.C.L.U. which has
taken place. You received a communication 1in July from Jorgen
Bader of the Law Department with a copy of communication from
Peter Jenkins, Esq. of A.C.L.U.

We feel the changes have improved the legislative request in terms
of completeness and fairness. We are now asking to have this
proposed Park Code amendment again placed on the agenda of the
Parks and Public Grounds Committee.

Thank you for your help and patience in this matter.

WRH:cgj

Attachments

thie, Washington 82104-9568 {2

25-4871

DeFrance, A, Kana'iaupuni Hokea, O.L. Mitchatl, Jane B. Syivester

A sgual empioyment opoortunily - ;fa naiive action empityvern



LEGISLATION REQUEST SUPPORTING INFORMATION

In conformance with the City of Seattle Operating Procudure 100-014 and 200-001
the following information is submitted.

TITLE

An ordinance to amend the existing Park Code (Ordinance 106615:SMC18:12) by adding
a section.

STATEMENT OF OBJECTIVES
This legislation has the following objectives:

Establish in the park code a permit system for the use of park and
recreation facilities, setting guidelines for imposing terms and
conditions, and authorizing the refund of fees for cancelled events
and return of deposits.

FISCAL REQUIREMENT
No additional fiscal requirements are anticipated as a result of this legislation.

EVALUATION CRITERIA |

The Department of Parks and Recreation works c1ose1y with citizens and other public
agencies, especially the departments of Police, Health, Fire, and Licensing (Animal
Control) to provide safe clean and attractive parki and recreation facilities.
Provisions of the Park Code along with other related city codes and applicable

state laws provide the basis for enforcing regulations and ensure park security and
sanitation.

When the revised Park Code was adopted in May 1987 this section was held in abeyance
for further review by the law department in this legisiation and attachments.

Recognizing that any regulations and Timitations on the use of parks to some extent
may 1imit the freedom of individuals in their use of public property, the Parks and
Recreation Department has consulted the Law Department to make every effort to
preserve individual rights consistent with the need to preserve and protect public
safety and property and to provide for the common enjoyment of all park users.

ALTERNATIVE

The alternative to passage of this section is to continue under the Superintendents
rulemaking authority.

CONTACT PERSON

C.M. Girtch, 684-8011
August 21, 1987



City of Seattle

Executive Department-Office of Management and Budget

James P. Riich, Director
Charles Royer, Mayor

August 27, 1987

The Honorable Douglas Jewett
ity Attorney
City of Seattle

Dear Mr. Jewett:

The Mayor is proposing to the City Council that the enclosed legislation be
adopted. '

REQUESTING
DEPARTMENT: Parks

SUBJECT: An Ordinance governing the pérmit system for the use of parks
and recreational facilities, setting guidelines, and adding
new sections to Chapter 18.12 of Seattie Municipal Code.

Pursuant to the City Council's S.0.P. 100-014, the Executive Department is for-

warding this request for legislation directly to your office for review and
drafting.

After reviewing this request and drafting appropriate legisiation:

(X) . File the legislation with the City Clerk for formal introduction to
the City Council as an Executive Request.

( ) Do not file with City Council, but return the proposed legisiation to
OMB for our review. Return to

Sincerely,

Charles Royer
Mayor

by

e

Budget Director
JR/ts/fb
Enclosure

cc: Superintendent, Parks

Office of Management and Budget 300 Municipal Building Seattle Washington 98104 {206) 625-2551 An equal opportunity employer




Affidavit of Publication

STATE OF WASHINGTON
KING COUNTY—3S.

The undersigned, on oath states that he is an
authorized representative of The Daily Journal of Commerce,
a daily newspaper, which newspaper is a legal newspaper
of general circulation and it is now and has been for more
than six months prior to the date of publication hereinafter
refered to, published in the English language continuously
as a daily newspaper in Seattle, King County, Washingion,
and it is now and during all of said time was printed in an
officd maintained at the aforesaid place of publication of
this newspaper. The Daily Journal of Commerce was on the
1%th day of June, 1341, approved as a legal newspaper by
the Superior Court of King County.

The notice in the exact form annexed, was published in
regular issues of The Daily Journal of Commerce, which was
regularly distributed to its subscribers during the below

stated period. The annexed NOLICE, & e
Ordinance No. 113860

/{/ :;';:j f/ﬁff &S .,%M,_, ............................

Subscribed and sv\;om to before me on

March 17, g1988

%‘-ﬁww %’(M«vzﬂwé& ............

4
;‘ otary Public for the State of Washington,
/ residing in Beattle.
i







