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CITY OF SEATTLE
ORDINANCE

counerL L 14

AN ORDINANCE relating to the Elliott Bay Seawall Project; authorizing the Director of
Transportation to acquire, accept, and record, on behalf of the City of Seattle, an _
casement for portions of Block 176, Seattle Tide Lands, from the Washington State
Department of Natural Resources, for enhancement and restoration of the aquatic
ecosystems of Elliott Bay; authorizing the Director of the Department of Transportation
to acquire, accept, and record both temporary and permanent property rights from
abutting property owners located along Alaskan Way between Virginia Street and South
Main Street, necessary or convenient for the Elliott Bay Seawall Project through
negotiation or condemnation; placing the conveyed real property under the jurisdiction of
the Seattle Department of Transportation and designating the property for transportation,
utility, and general municipal purposes; authorizing payment of all other costs associated
with acquisition; and ratifying and confirming prior acts.

WHEREAS, the Elliott Bay Seawall Project (the “Seawall Project”) will replace the existing
seawall along the shoreline of downtown Seattle, which is a crltlcal public safety
improvement; and

WHEREAS, Alaskan Way has several sections of seawalls that form a barrier against the waters
~ of Puget Sound which were built between 1911 and 1936; this seawall is seriously
deteriorated due to aging components and materials, the tidal forces of Elliott Bay, and
marine borer damage, and is at the end of its useful life and at risk of failure; and

WHEREAS, failure of the seawall would severely disrupt public transportation and commerce,
and could lead to widespread property damage, injury, and loss of life; and

WHEREAS, the Seawall Project will replace the existing seawall and reduce the risk of damage
to critical infrastructure along the downtown Seattle waterfront due to coastal storms and
seismic events, improve public safety, protect associated economic activity, and improve
the near shore ecosystem of Elliott Bay in the vicinity of the existing seawall; and

WHEREAS, the Seawall Project includes enhancement and restoration of habitat on State owned
aquatic lands and the City therefore needs an Aquatic Lands Easement {rom the '
Washington State Department of Natural Resources; and

WHEREAS, near the end of the Seawall Project, the City will need to obtain a 30-year permit

from the Washington State Ferries for the use of certain property south of the Coleman
Dock, in the vicinity of Pier 52, to construct beach and habitat restoration features; and
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WHEREAS, it is in the City’s best interest to respond to and alleviate public safety concerns by
replacing the existing seawall and providing a solid foundation for the downtown Seattle
waterfront, and the region’s economic competitiveness and quality of life; NOW,

THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:
Section 1. The Dir‘ectgr or his designee is authorized to acquire, accept, and record with

King County, an Aquatic Lands Easement from the Washington State Department of Natural

following described real property in Seattle, King County, Washington:

That portion of the Seattle harbor area lying in front of Lots 6 & 7 of Block 176,
Plat of Seattle Tide Lands according to the official maps on file in the Office of
the Commissioner of Public Lands, Olympia, WA, in the City of Seattle, King
County, Washington, in the SE quarter of Section 31, Township 25 North, Range
4 East of the Willamette Mer1d1an described as follows:

Commencing at a punch in a monument in case at the intersection of the
centerline of 2" Ave with the centerline of Union St.;

Thence S 59° 23' 23" W, along saird centerline of Union St, a distance of 916.96
feet to a punch in a monument in case lying 8.52 feet Easterly of the centerline of
Alaskan Way;

Thence continuing along said centerline of Union St, S 59° 23’ 05" W, a distance
of 8.52 feet to a tack in lead plug at the intersection of the centerline of Union St

with the centerline of Alaskan Way;

Thence S 49° 59' 01" W, a distance of 175.52 feet to the inner harbor line and to the Point|
of Beginning;

Thence N 56° 01' 00" W, a distance of 49.10 feet;
Thence S 57° 12'55" W, a distancerf30.41 feet;
Thence S 40° 52' 25" E, a distance of 33.44 feet;

Thence S 68° 57' 11" E, a distance of 40.03 feet; -
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Thence N 59° 33' 38" E, a distance of 18.30 feet to the inner harbor line;

Thence N 24° 13' 23" W, along said inner harbor line, a distance of 21.29 feet to the -
Point of Beginning.

Containing 2184 équare feet, more or less.

AND

That portion of the Seattle harbor area lying in front of Lots 6, 7, 8 & 9 of Block
173, Plat of Seattle Tide Lands according to the official maps on file in the Office
of the Commissioner of Public Lands, Olympia, WA in the City of Seattle, King
County, Washington, in the NW quarter of the SE quarter of Section 31,
Township 25 North, Range 4 East of the Willamette Meridian described as

follows: :

Commencing at a punch in a monument in case at the intersection of the
centerline of Pike St with the centerline of Alaskan Way;

Thence N 47° 42' 00" W, along said centerline of Alaskan Way, a distance of
445.42 feet to a punch in a monument in case at the intersection of the centerline

of Pine St with the centerline of said Alaskan Way;

Thence S 17° 09' 35" W, a distance of 78.66 feet to the inner harbor line and to
the Point of Beginning;

Thence S 60° 26' 55" W, a distanpe of 49.96 feet;

Thence S 09° 19' 03" E, a distance of 76.75 feét;

Thence S 42° 51' 05" E, a distance of 66.14 feet;

Thence N 63° 26' 30" E, a distance of 70.02 feet;

Thence N 89° 28' 37" E, a distance of 52.07 feet to the inner harbor line;

Thence N 47° 41' 26" W, along said inner harbor line, a distance of 173.94 feet to
the Point of Beginning. .

Containing 12,768 square feet, more or less.
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Section 2. The above recitals are incorporated by this reference. Public coﬁvenience and
necessity require that real property interests generally shown on Attachments 2 and 3 of this
ordinance, and such other property as may be necessary or convenient for the Scawall Project
located in the City, together with all rights, privileges and other property pertaining thereto, be
acquired for transportation, utility and municipal purposes through negotiations and use of
eminent domain (condemnation) if necessary, in connection with the Seawall Project.

Section 3. The Director of the Department of Transportation (“SDOT”) or his designee
(“Director’™), on behalf of the City, is authorized to: determine the portions and interests of the
properties shown on Attachment 2 and 3 that are necessary or convenient for the Seawall Project,
and any other properties that may be necessary or convenient for the Seawall Project, negotiate
and enter into agreements to acquire the properties upon payment of just compensation therefore,
and to accepf the deeds and/or easements for the properties by attaching to the deeds and/or
easements the Director’s written acceptance thereof, and recording the same. The funds for the
acquisition of the property and/or property rights shall be from the City’s general fund or such
other funds lawfully available.

Section 4. The City Attorney is authorized to commence and prosecute proceedings in
the manner prm—rided by law to condemn, take, damage, and appropriate the properties in fee
simple after just compensation has been ﬁlade or paid into court for the owners thereof, in the
manner provided by law. The City Attomey is further authorized td stipulate for the purpose of
minimizing damages, including the reduction in area of land or modification of the property
interest to be acquired consistent with Section 2, above.

Section 5. The Director is hereby authorized to settle condemnation litigation or enter
administrative Seﬁlements (a settlement in lieu of initiating condemnation litigation) for the
acquisition of the real property interests described herein. Such settlements shall be made for

amounts deemed to be reasonable estimation of fair market value, shall not exceed established
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budgets. The Director is also authorized to make minor amendments to the legal description of
properties described herein, as may become necessary to correct scrivenet’s errors and/or to
conform the legal descrip‘;ion to the precise boundaries of the property requifed.

Section 6. The deeds and/or easements referenced above when recorded shali be placed
under the jurisdiction of SDOT and designated for transportation, utility, and general municipal -
purposes. 7 |

Section 7. Any act consistent with the authority and prior to the effective date of this
ordinance is approved and accepted.

| Section 8. This ordinance shall take effect and be in force 30 days after its approval by
the Mayor, but if not approved and returned by the Mayor within ten days after presentation, it

shall take effect as provided by Seattle Municipal Code Section 1.04.020.
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Passed by the City Council the day of ' , 2013, and

signed by me in open session in authentication of its passage this

day of , 2013,

President of the City Council
Approved by me this day of , 2013.

Michael McGinn, Mayor

Filed by me this day of , 2013,

Monica Martinez Simmons, City Clerk

| (Seal)

Attachments:

Attachment 1 Aquatic Lands Easement for Enhancement and Restoration of State Owned
Aquatic Lands

Attachment 2: Map of Construction Corridor

Attachment 3: Contact List for Properties Affected (Preliminary)
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When recorded, retum fo:

Seattle Department of Transportation
PO Box 34996

Seattle, WA 98124-4996

WASHINGTON STATE DEPARTMENT OF

Natural Resources

Peter Goldmarit - (ommlssmner of Public Lands '

AQUATIC LANDS EASEl\’IENT FOR ENHANCENIENT AND RESTORATION OF
STATE O‘WNED AQUATIC LANDS

Easement No. 51- [}89146

Grantor: W qshxngton Sta‘re Depaﬁment of Nahlral Resoul ces

Grantee(s):  Seattle Department of Transportation

Legal Description: Section SE 31, Towns}np 25 North, Range 04, W.M.

Assessor’s Property Tax Parcel or “Account Number: Not Applicable

Assessor’s Property Tax Parcel or'Account Numbel for Upland parcel used in conjunction with
this Easement: Not Apphcab]e i

THIS AGREEI\{ENT is made by and between the STATE OF WASHINGTON, acting through
the Depaﬁment of Natural Resources (“State”), and SEATTLE DEPARTMENT OF
TRANSPORTATION, a Government Agency/Entity (“Grantee”). State has authority to enter
into this Easementf under Chapter 43.12 RCW, Chapter 43.30 RCW, and Title 79 of the Revised
Code of Washington (RCW)

BACKGROUND
Grantee desires to use the aquatic lands commonly known as Elliott Bay, which is harbor area
located in King County, Washington, from State for conservation activities intended to preserve

and enhance aquatic ecosystems. State is willing to grant an easement for this purpose pursuant
to the terms and conditions of this Agreement.

Aquatic Lands Easement for Conservation Uses  Page 1 of 24 Easement No. 51-089146
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THEREFORE, the Parties agree as follows:

SECTION 1 GRANT OF EASEMENT

1.1  Easemen( Defined.

(a) State grants and conveys to Grantee a nonexclusive easement, subject to the terns
and conditions of this agreement, over, upon, and under the real property at Elliott
Bay; described in Exhibit A. In this agreement, the term “Easement” means this
agreement and the rights granted; the term “Easement Property” means the real
property subject to the easement.

(b)  This Easement is subject to all valid mtelests of thud pames noted in the records
of King County, or on file in the Office of the Commissioner of Public Lands,

- Olympia, Washington; rights of the public under the Public Trust Doctrine or
federal navigation servitude; and treaty rights of Indian Tribes.

(c)  This Easement does not include any right to harvest, collect or damage any
natural resource, including aquatic life or living plants, any water rights, or any
mineral rights, including any right to excavate or withdraw sand, gravel, or other
valuable materials, except to the extent explessiy pernitted in Exhibit B.

(d) - This Easement does not mclude the right o gmnt easewments and franchises to
third parties.

1.2 Survey and Easement Propertv Descrlptmns

(a)  Grantee prepared Exhibit A, which descr ibes fhe Easement Property. Grantee
represents that Exhibit A is a true and accurate description of the Easerment
boundaries and the improvements to be constructed or already existing in the
Easement area. Grantee’s obhganon to provide a frue and accurate description of

.. the Easement Pioperty boundaries is a material termn of this Easement.
(b) - State’s acceptance of Exhibit-A does not constitute agreement that Grantee’s
" property description accurately reflects the actual amount of land used by
Grantee. State reserves the right to retroactively adjust fees if at any time during
“. the Term State discovers a discrepancy between Grantee’s property description
~and the area actually used by Grantee.

(e) State accepts a preliminary Exhibit A upon the Commencement Date of this
Easement. Grantée shall submit a final “as-built” survey and legal description for
State’s approval within One Hundred Eighty (180) days of the completion of each
habitat area. Upon State’s written approval, the final Exhibit A supersedes the
preliminary Exhibit A. Until superseded, the preliminary Exhibit A has full legal
effect.

1.3 Condition of Easement Property. State makes no representation regarding the
condition of the Easement Property, improvements located on the Easement Property, the
suitability of the Easement Property for Grantee’s Permmtted Use, compliance with governmental
laws and regulations, availability of utility rights, access to the Easement Property, or the
existence of hazardous substances on the Easement Property.

Aquatic Lands Easement for Conservation Uses  Pape 2 of 24 Hasement No. 51-089146
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SECTION2 USE

2.1 Permitted Use.
(a)  Grantee shall use the Fasement Property for conducting the conservation activities
described in Exhibit B (the “Permitted Use”), and for no other purpose.
(b)  Warranties on Permitted Use.
(1)  Grantee warrants that no permit, law, or regulatory authority obligates
Grantee to undertake the Pernmtted Use as mitigation.
(2)  Grantee warrants that Grantee will not receive or gain compensatory
mitigation or natural resource dama ge crédits because of the Permitted
Use.
(c)  Grantee warrants that Easement Property wdl be available for public recreation
purposes in accordance with RCW 79.105:230.
(d)  Grantee’s breach of any warranty under Par agraph 2. l(b) is default subject to
Section 14.
(e Restoration of Easement Ploperty Requued Under Certain Conditions
"~ (1) I during or after the term of this Easement, the Permitted Use causes
unintended or unanticipated consequences that are deleterious to the
Easement Property or natural resources on the Property, or result in
conditions that pose a threat to humian health or safety, Grantee shall take
all steps necessary to restore the Easement Property to the condition prior
to commencement of Permitted Use.
(2)  If Grantee fails to take action in a timely manner, State may restore the
natural resources or Easement Plopeﬂy and charge Grantee restoration
~ costs and/or charge Grantee for damages. On demand by State, Grantee
shall pay all costs and/or damages.

22 Restl ictions on Use
(@) The limitations i m ﬂus Pamgraph 22 apply to the Fasement Property and adjacent
. state-owned aquatic land. Grantee’s compliance with this Paragraph 2.2 does not
. lumit Grantée’s liability under any other provision of this Easement.
(b) - Grantee shall not cause or authorize:
(1)  Damage to natural résousces, except to the extent explessly permitted in
. Exhibit B,
(2) =~ Waste, or
(3)  Deposit of material, unless approved by State in writing and except to the
extent expressly permitted in Exhibit B. This prohibition includes deposit
of fill, rock, earth, ballast, wood waste, refuse, garbage, waste matter,
pollutants of any type, or other matter.
(c) State shall not allow other uses on the Easement Property that will interfere with the
Permitted Use. -

23  Conformance with Laws, Grantee shall keep current and coniply with all conditions
and tenns of any permits, licenses, certificates, regulations, ordinances, statutes, and other

government rules and regulations regarding Grantee’s use of the Easement Property.

Aquatic Lands Fasement for Conservation Uses  Page 3 of 24 . Easemient No. 51-089146
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2.4  Liens and Encumbrances. Grantee shall keep the Easement Property free and clear of
any liens and encumbrances arising out of or relating to its use of the Easement Property, unless
expressly authorized by State in writing.

2.5  Interference with Other Uses.

(a)  Grantee shall exercise Grantee’s rights under this Easement in a manner that
minimizes or avoids mterference with the rights of State, the public, or others
with valid right to use or occupy the Easement Property or surrounding lands and
water.

(b)  To the fullest extent reasonably possible, Grantee shall place and construct
TImprovements in a manner that allows unobstriicted movement in and on the
waters above and around the Easement Property.

(c) Except in an emergency, Grantee shall p10v1de State with wutten notice of
construction or other significant activity on Easement Property at least thirty (30)
days in advance. “Significant ActiVity’ means any activity that may affect use or
enjoyment by the State, public; or others with valid rights to use or occupy the
Easement Property or surrounding lands and water.

(d)  Grantee shall mark the location of any hazards associated w1th the Permitted Use
and any Implovements in a manner that ensmes reasonable notice to the public.

SECTION 3 TERM

31 Term Deﬁne(_l_j.__'_I'_"iﬁsnEasement sha.ﬂ:i"e_maij_l ii'l'.':l)'l'a'ée until terminated in accordance with
Section 14. The C onm__léncemenf Date shall be August 1, 2013

3.2 End of Term.
(a) . .. Upon the expnanon or ‘rem]matlon of this Easement, Graniee shail SUET: eudel the
-+ Easement Property to State in the same or better condition as on the
Commerncement Date and except for alterations necessary under the Penmitted
Use or othemrlse authorized by State.
(b) - If Easement Property is in worse condition on the surrender date than on the
Commencement Date, the following provisions apply.
(1)~ State shall provide Grantee a reasonable time to take all steps necessary fo
- remedy the condition of the Easement Property. State may require
Grantee to enter into a right-of-entry or other use authorization prior to the
Grantee entering the Easement Property if Easement has terminated.
(2)  If Grantee fails to remedy the condition of the Easement Property in a
timely manner, State may take any steps reasonably necessary to remedy
Grantee’s failure. Upon demand by State, Grantee shall pay all costs of
State’s remedy, including but not limited to the costs of removing and
disposing of any material deposited improperly on the Easement Property,
lost revenue resulting from the condition of the Easement Property, and
any administrative costs associated with State’s remedy.
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SECTION 4 FEES

4.1  Fee. Grantee is not obligated to pay fees unless Grantee breaches warranties under
Paragraph 2.1(b), (¢) or {e). .If Grantee fails to cure a default caused by a breach of such warranties
m accordance with Paragraph 14.1(a) of this Easement, in addition o any other remedy available
to State, Grantee shall pay to State a fee of Eight Hundred Thousand Dollars ($800,000.00). If
Grantee’s breach of a warranty under Paragraph 2.1(b), (¢), or (e) affects less than all or
substantially all of the Easement, within sixty (60) days of receiving notice of breach from State,
Grantee may request that State pro-rate the fee identified in this Paragraph m accordance with the
percentage of the Easement affected, and State shall not unreasonably deny the request. Grantee
shall have the burden of demonstrating whether and to what extent the breach affects less than all

. the easement. Any payment not paid by State’s close of b_liSiliéS__s on the date due is past due.

4.2  Payment Place. Grantee shall make payment, if any, to Financial Management Division,
1111 Washington St SE, PO Box 47041, Olympia, WA 98504-7041.

SECTION 5 OTHER-EXPENSES

5.1  Taxes and Assessments. Gmntee shall pay all taxes assessiments, and othe1 goverimental
charges, of any kind whatsoever, apphcable or attl 1butable to the Easement and the Permitted Use.

52  Failure to Pay. If Grantee fails to pay any of the amounts due under this Easement,
State may pay the amount due, and recover its cost 111 accmdance with Section 6.

SECTION 6 LATE PAYN[ENTS AND OTHER CHARGES

6.1 Fa:lure to Pay. Falhue to pay any fees or other expenses is a default by Grantee; State
may seek remedies m_Section 14 as well as late charges and interest as provided in this Section 6.

6.2 -Late'Cl_large. i Sfate'does 1ot receive any payment within ten (10) days of the date due,
Grantee shall pay to State a late charge equal to four percent (4%) of the unpaid amoumt or Fifty
Dollars ($50), whichever is greater, to defray the overhead expenses of State incident to the delay.

6.3  Interest Penalty for Past Due Fees and Other Sums Owed.

(a)  Grantee shall pay interest on the past due fee at the rate of one percent (1%) per
month until paid, in addition to paying the late charges determined under
Paragraph 6.2. Fees not paid by the close of business day on the due date will
begin accruing interest the day after the due date.

(b)  If State pays or advances any amounts for or on behalf of Grantee, Grantee shall

" reimbwrse State for the amount paid or advanced and shall pay interest on that

amount at the rate of one percent (1%) per month from the date State notifies
Grantee of the payment or advance. This includes, but is not limited to taxes,
assessments, insurance premiwms, costs of removal and disposal of unauthorized
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materials pursuant to Paragraph 2.2 above, costs of removal and disposal of
improvements pursuant to Section 7 below, or other amounts not paid when due.

6.4  Referral to Collection Agency and CoHection Agency Fees. If State does not receive
payment within thitty (30) days of the due date, State may refer the unpaid amount to a collection
agency as provided by RCW 19.16.500 or other applicable law. Upon referral, Grantee shall pay
collection agency fees m addition to the unpaid amount.

6.5  No Accord and Satisfaction. If Grantee pays, or State otherwise receives, an amount less
than the full amount then due, State may apply such payment as it elects. No endorsement or
statement on any check, any payment, or any letter accompanymg any check or payment
constitutes accord and satisfaction. L

SECTION 7 Iml_{é}'VEMENTS -

7.1 Improvements Defined.

(a) “Improvements,” consistent w1th RCW 79.105 through 79. 145 are additions
within, upon, or attached to the land. This inchades, but is not limited to,

‘ structures and fixtures.

(b)  “Personal Property” means items that can be removed from the Easement
Property without (1) injury to the Easement Property, adjacent state-owned lands
or Improvements or (2) diminishing the value or utihty of the Easement Property,
adjacent state-owned lands or Improvements.

(c) “State- Owued Improvements” are Linprovements made or owned by State. State-

' Owned hnpmvements mcludes any construction, alteration, or addmon to State-
Owned Improvements made by Grantee.

(e) . - “Unauthonzed Improvements” are Improvements made on the Easement Property

" by the Grantee without State’s prior consent or Improvements made by Grantee
x that do not conform with plans submitted to and approved by the State.
8] “Impmvements Owned by Others” are Iimprovements made by Others with a right
: _to occupy or use_ the Easement Property or adjacent state-owned lands.

7.2 Exnstlng Improvements On the Commencement Date, no Improvements are located on
the Easement Property:.

7.3  Construction, Maj'or'Repair, Modification, and Demolition.
(a)  Grantee shall construct no hnprovements and make no modification of the
~ Easement Property (“Work™) except as described in Exhibit B.

(b)  Grantee shall preserve and protect State-Owned Improvements, if any, and
Improvements Owuned by Others, if any.

{c) Before completing Work; Grantee shall remove all debris and restore the Easement
Property, as nearly as possible, to a substantially natural state, except for alterations
necessary under the Permitted Use or otherwise authorized by State.

(d)  Upon completing Work, Grantee shall promptly provide State with as-built plans
and specifications as defined in Section 1.2 of this easement.

Aquatic Lands Easement for Conservation Uses  Page 6 of 24 Easement No. 51-089146
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74 Standards for Work.

(a) Grantee shall not use or install treated wood at any location above or below water.

(b)  Grantee shall not use or install tires at any location above or below water.

(c) Grantee shall not conduct in-water Work during time periods prohibited for such
work under WAC 220-110-271, Prohibited Work Times in Saltwater, as
amended, or as otherwise directed by the Washington Department of Fish and
Wildlife (WDFW).

7.5  Improvements at End of Term. Improvements installed by Grantee with State’s
approval merge with the Property upon termination of the Easement, unless the Parties agree
otherwise. Ownership of Improvements does not alter Glantee s obligations undel Paragraph
2.1(c/d/e). S

7.6  Disposition of Unauthorized Impr ovements, .
{(a)  Unauthorized Improvements belong to State, unless State eiects otherwise.
) Staté may either: g
(1)  Consent to Grantee ownelshlp of the Impr ovemenfs or
(2)  Charge use and occupancy fe¢ in accordance with RCW 79.105.200 of the
Lprovements from the time of installation or construction and
(1) Require Grantee to remove the Improvements in accordance with
Palaglaph 7.3, in which case Grantee shall pay use and occupancy
fee for the. Imp1 overnents until removal,
(1) ... Consent to Implovements remaining and Grantee shall pay use and
7 occupancy fee for the use of the Improvements, or
(i) Remove Impmvements ‘and Grantee shall pay for the cost of
o 1emoval and dlsposal m which case Grantee shall pay use and
R occupancy fee for use Of the Improvements until removal and
o dmposal -

77 - Dlsposmon of Personal Prupelty
() Grantee retains ownership of Personal Property unless Grantee and State agree
.- otherwise in Wﬂtmg -

(b}  Grantee shall remove Per sonal Property from the Easement Piopeﬁy by the
Termination Date. Grantee is liable for any damage to the Easement Property and
to any Implovements that may result from removal of Personal Property.

(c) State may sell or dispose of all Personal Property left on the Easement Pmpeﬂy
after the Termination Date.

(1)  If State conducts a sale of Personal Property, State shall apply proceeds
first to the State’s adimimstrative costs in conducting the sale, second to
payment of amount that then may be due from the Grantee to the State,
and State shall pay the remainder, if any, to the Grantee.

(2)  If State disposes of Personal Property, Grantee shall pay for the cost of
removal and disposal.

Aquatic Lands Easement for Conservation Uses Page 7 of 24 . Easement No. 51-089146

Attachment 1 to SDOT Eltiott Bay Seawall Project Acquisition ORD



Gretchen M. Haydci

SDOT, Aquatic Lands Easement, ATT 1

August 21, 2013
Version #1

SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALLOCATION

8.1  Definitions.

(a)  “Hazardous Substance” means any substance that is now regulated or in the future
becomes regulated under the Comprehensive Environmental Response,
Compensation and Liability Act of 1980 (“CERCLA™), 42 U.S.C. 9601 ef seq.;
Washington’s Model Toxics Control Act (“MTCA”), Chapter 70.105 RCW ;
Washington’s Sediment Management Standards, WAC Chapter 173-204; the
Washington Clean Water Act, RCW 90.48, and associated regulations; and the
federal Water Pollution Control Act, 33 U.S.C. 1251 ef seq., and associated
regulations, including future amendments to those laws and regulations.

) “Release or threatened release of Hazardous Substance” means a release or
threatened release as defined under any Iaw described in Paragraph 8.1(a).

(c) “Utmost care” means such a degree of care as would be exercised by a very
careful, prudent, and competent person under the same or similar circumstances;
the standard of care established under MTCA, RCW 70. IO_SD 040,

8.2 General Conditions.
(a) Grantee’s obligations under this Sectlon 8 extend to the area in, on; under, or above:
(1) - The Easement Propeﬂ:y and e
(2)  Adjacent state-owned aqua‘uc lands where a release or the presence of
Hazardous Substances may arise ﬁom G:rantee s use of the Easement
Property. : P ;
(b} Standald of Care: R '
(1) * Grantee shall exercise the utmost care wﬂh respect to Hazardous Substances.
(2) "In relation to the Penmtted Use, Grantee shall exercise utmost care for the
foreseeable acts or omissions of third parties with respect to Hazardous
S Substances and the fmeseeable consequences of those acts or omissions, to
~ ' the extent requued to establish a viable, third-party defense under the law,
: mcludmg but not limited to — RCW 70.105D.040.

83 Cunent Condlnons and Dutv to Investigate.

(a) State makes no répresentation about the condition of the Easement Property.
Hazaldous Substances may exist i, on, under, or above the Easement Property or
adj acent state-owned lands.

(b)  This Easement does not impose a duty on State to conduct investigations or
supply information to Grantee about Hazardous Substances, provided, however,
this Easement does not alter State’s obligations to respond to requests for public
documents under the Public Records Act, RCW 42.56. State will cooperate with
Grantee’s requests for public records and endeavor to provide the requested
records promptly.

(c)  Grantee is responsible for conducting sufficient inquiries and gathering sufficient
information concerning the Fasement Property and the existence, scope, and
location of any Hazardous Substances on the Easement Property or on adjacent
lands to allow Grantee to meet Grantee’s obligations under this Easement.
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84  Use of Hazardous Substances.

(a)  Grantee, its confractors, agents, employees, guests, invifees, or affiliates shall not
use, store, generate, process, transport, handle, release, or dispose of Hazardous
Substances, except in accordance with all applicable laws.

(b)  Grantee shall not undertake, or allow others to undertake by Grantee’s
permission, acquiescence, or failure to act, activities that:

(1)  Result in a release or threatened release of Hazardous Substances, or

(2) Cause, contribute to, or exacerbate any contamination exceeding
regulatory cleanup standards whether the regulatory authority requires
cleanup before, during, or after Grantee’s use of the Easement Property.

(¢)  Ifuse of Hazardous Substance related to the Permmtted Use results in a violation
of an applicable law Grantee shall submit to State any plans for remedying the
violation and cleanup any contammation as 1eq1111ed under Section 8.9.

8.5  Management of Contamination.

(a)  Grantee, its contractors, agents; employees guesis, mVItees or affiliates shall not
undertake activities that damage or interfere with the opelatlon of remedial or
restoration activities on the Easement Property. . :

(b)  Grantee shall take reasonable steps to avoid or reduce: human or envnonmental
exposure to contaminated sediments and imechanical or chemical disturbance of
on-site habitat mitigation; For purposes of this Subsection 8.5(b) reasonable steps
may include access restrictions, fish consumpnon ad\rlsones and use restrictions
and advisories for water bodies. :

{c) Grantee, its cOﬁﬁ actors, agenfs, employees guests mv1tees or afﬁhates shall not
interfere with access by:

n Employees and authonzed agen‘rs of the Environmental Protection
Agency, the Washington State Department of Ecology, health department,
Sotieor other similar environmental agencies; and
) _Potenhally liable or 1espon51b1e parties who are the subject of an order or
- consent decrée that requires access to the Easement Property. Grantee
may negotiate an access agreement with such parties, but Grantee may not
1un‘easOﬂably withhold such agreement. :

8.6 Notlﬁcatmn and Reportmg
(a)  Granteé shall unmedlafely notify State if Grantee becomes aware of any of the
following: -
(n A 1eie_ase or threatened release of Hazardous Substances that Grantee reports
or 18 required to report to the Washmgton Department of Ecology (DOE);
(2)  Anynew discovery of or new information about a problem or liability related
to, or derived from, the presence or release of any Hazardous Substance;
(3)  Any lien or regulatory action arising from the foregoing;
(4)  Any actual or alleged violation of any federal, state, or local statute
ordinance, rule, regulation, or other law pertaining to Hazardous Substances;
(5)  Any notification from the US Enviromnental Protection Agency (EPA) or the
DOE that remediation or removal of Hazardous Substances is or may be
required at the Easement Property.
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(b)  Grantee’s duty to report under Paragraph 8.6(a) extends to the Easement Property,
adjacent state-owned aquatic lands where a release or the presence of Hazardous
Substances arises from the Grantee’s use of the Easement Property, and any other
property used by Grantee in conjunction with Grantee’s use of the Easement
Property where a release or the presence of Hazardous Substances on the other
property would affect the Easement Property.

(e) Grantee shall provide State with copies of all doctiments concerning :
environmental issues associated with the Easement Property, and submitted by
Grantee to any federal, state or local authorities. Documents subject to thng
requirement include, but are not limited to, applications, reports, studies, or audits
for National Pollution Discharge and Elimination System Permits (NPDES);
Army Corps of Engineers pernts; State I—Iydl aulic Project Approvals (HPA);
State Water Quality certification; Substantial Development permit; and any
reporting necessary for the existence; location, and storage of Hazardous
Substances on the Easement Property.”

8.7  Indemnification. ' S
(a) “Liabilities” as used in this Subsection 8.7 means any clanns demands
proceedings, lawsuits, damages, costs, expenses fees (mcludmg attorneys’ fees

and disbursements), penaltles or judgments that are asserted by third parties

against Grantor or that are incurr ed by G1a11t01 in or der to comply with applicable

laws and regulations.
(b)  Grantee shall fully 111de1n111fy defeﬂd and hold State harmless from and against
any Liablhtles that arise out of, or relate to:

(1) The use, storage generation; processmg, transportation, handling, or

' disposal of any Hazardous Substance by Grantee, its contractors, a gents,
invitees, guests, employees; affiliates, licensees, or permittees occuring
L anytime Grantee uses or has used the Easement Property,
" (2) " The release or threatened release of any Hazardous Substance, or the
- exacelbanon of any Hazardous Substance contamination resulting from
any. act or omission of Grantee, its contractors, agents, employees, guests,
invitees; or affiliates occunmg anytime Grantee uses or has used the
Easement Property.
(c) Grantee shall fully indemnify, defend, and hold State harmless for any Liabilities
that arise out of or 1eiate to Grantee’s breach of obligations under Subsection 8.5.
(d) Third Parties.

() Gnn_tee has no duty to indemnify State for acts or omissions of third parties
unless Grantee fails to exercise the standard of care required by Paragraph
8.2(b)(2). Grantee’s third-party indemmification duty arises under the
conditions described in Subparagraph 8.7(d)(2).

(2)  If an administrative or legal proceeding arising from a release or threatened
release of Hazardous Substances finds or holds that Grantee failed to
exercise care as described in Subparagraph 8.7(d)(1), Grantee shall fully’
indemnify, defend, and hold State harmless from and against any liabilities
arising from the acts or omissions of third parties in relation to the release or
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threatened release of Hazardous Substances. This includes any liabilities
arising before the finding or holding in the proceeding.
(e)  Grantee 1s obligated to indemnify under the Subsection 8.7 regardless of whether
a permit or license authorizes the discharge or release of Hazardous Substances.
()  Grantee’s obligations under this indemnity provision shall not exceed the
appropriation authorized at the time Grantee must fulfill its indemnity obligations
and nothing in this Easement may be considered as insuring that Grantee will
appropriate sufficient funds i the future to fulfill its indemmty obligations.
Appropriated funds that are subject to this imdemnity obligation include, but are
not limited to, funds in the Licensee’s self-insurance program and i the Judgment
Claims Subfund (00126) established by Ordinance 124088, and future moneys
appropriated for the same purposes. e

8.8 Reservatxon of Rxghts

(a) For any environmental liabilities not covered by the mdemmﬁcahon provisions of
Subsection 8.7 or the cleanup provisions of Section 8.9, the Parties expressly
reserve and do not waive or relinquish any rights, clanns immunities, causes of
action, or defenses relating to the presence, release, or thleateued lelease of
Hazardous Substances that either Party may liave against the other under law. -

(b)  This Easement affects noright, claim, immunity, or defense either Party may have
against third parties, and the Partles expr essly reserve all such rights, clains,
.immunities, and defenses. - o

(c) The provisions under this Sectlon 8 do not beneﬁt or create rights for, third parties.

(d)  The allocations of risks, liabilities, and 1esp0nszb1ht1es set forth above do not
release either Paﬂy ﬁom or affect the hab;hty of either Party for, claims or actions
by federal, state or local 1egula‘fory agencies concerning H'izardous Substauces

8.9 Cleanup b ' o

(a) - If Grantee’s Penmtted Use or Gmutee 8 bieach of its obligations under this

; ~ Easement, results in contamination of the Easement Property with Hazardous

_ Substances, Grantee shall, at Grantee’s sole expense, promptly take all actions

*.- necessary to report, investigate and remediate the Hazardous Substances in
accordance with applicable law. Remedial actions may include, without
limitation, treatment, removal, and containment.

(b)  Grantée’s obligation to undertake a cleanup under Section 8 is limited to those
mstances where the Hazardous Substances exist in amounts that exceed the
threshold limifs of any applicable regulatory cleanup standards under
Environmental Laws.

(o) Grantee shall cooperate with the State m development of plans for remedial
actions and Grantee shall not proceed with remedial actions without State
appr oval of final plans, which shall not be nnreasonably withheld, unless Grantee
1s ordered to proceed by a court or a regulatmy agency with jurisdiction.
Grantee’s completion of a remedial actions is not an implied release from or
waiver of any obligation for Hazardous Substances under this Easement.
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810 Sampling by State, Reimbursement, and Split Samples.

(a)  Grantee shall conduct sediment sampling, if required, in accordance with Exhibit B.

(b) State may conduct sampling, tests, audits, surveys, or ivestigations (“Tests”) of the
Easement Property at any time to determine the existence, scope, or effects of
Hazardous Substances.

(¢} I such Tests, along with any other information, demonstrate the existence, release,
or threatened release of Hazardous Substances arising out of Grantee’s Permitted
Use or any violation of Grantee’s obligations under this Lease, Grantee shall
promptly reimburse State for all costs associated with such Tests.

(d)  State shall not seek reimbursement for any Tests under this Subsection 8.10 unless
State provides Grantee written notice of its intent fo conduct any Tests at least thu‘ty
(30) calendar days prior to undertaking such Tests, except when such Tests are in
response fo an emergency. Grantee shall 1e1mbmse State for Tests performed m
response to an emergency if State has provided such notice as is reasonably
practical and Grantee would be 1eqmred to reimburse:State under section (c).

(e) Grantee is entitled to observe State’s collection of samples and obtain split samples
of any Test samples obtained by State, but only if Grantee provides State with
written notice requesting such samples within twenty (20) calendar days of the date
of Grantee’s receipt of notice of State’s intent to conduct any non-emergency Tests.
Grantee solely shall bear the additional cost, if any, of split samples. Grantee shall
reimburse Stafe for any: addmonal costs caused by split sampling within thirty (30) |
calendar days after State sends Grantee a bill with documentation for such costs.

@ Withun sixty (60) calendar days of a Wiitten request (unless otherwise required

- pursuant to-Paragraph 8.6(c); above), ‘either Party to this Easement shall provide the
other Pa11y with validated final data, quality assurance/quality control information,
and chain of custody information; associated with any Tests of the Easement
Property pelfonned by or on behalf of State or Grantee. There is no obligation to
R prowde any analy11cal sunmmaries or the work product of experts.

. SECTION 9 ASSIGNMENT

Grantee shaH not assngn any part of Gmntee s interest in this Easement or the Easement Property
without State’s prior written consent, which State shall not unreasonably condition or Wiﬂ]hoid
State reserves the right to 1easonab1y change the terms and conditions of this Easement upon
State’s consent to asszgnment

SECTION 10 INDEMNITY, FINANCIAL SECURITY, INSURANCE
10.1 Indemmity.
(a}  Grantee shall mdemmfy defend, and hold State, its employees, officers, and
agents harmless from any Claims arising out of the Permitted Use or activities
related to the Pernntted Use by Grantee, its contractors, agents, invitees, guests,

employees, affiliates, licensees, or permittees.
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(b) . “Claim” as used in this Paragraph 10.1 means any financial loss, claim, suit, action, .
damages, expenses, fees (including attorneys’ fees), penalties, or judgments
attributable to bodily injury, sickness, disease, death, and damages to tangible
property, including, but not limited to, land, aquatic life, and other natural
resources. “Damages to tangible property” includes, buf is not limited to, physical
injury to the Easement Property and damages resulting from loss of use of the
Fasement Property.

(c) State shall not require Grantee to indemnify, defend, and hold State harmless for

: claims that arise solely out of the willful or ueghgent act of State or State’s elected
officials, empioyees or agents.

(d)  Grantee waives ifs immumty under Title 51 RCW to the extent it is required to
mdemmfy, defend, and hold State and 1ts agenc1es officials, agents, or employees

‘ harmless.

(e) Section 8, Envirommental Llablhty/Rlsk A]locatlon ‘exclusively govemns Grantee’s
lability to State for Hazardous Substances and its obhgatlon to indemnify, defend,
and hold State harmless for Iazardous Substances. W

() Grantee’s obligations under this indemnity provision shall not exceed the
appropriation authorized at the time Grantee must fulfill its mdemmty obligations
and nothing in this Easement may be considered as insuring that Grantee will
appropriate sufficient: funds in the future to fulfill its indemnity obligations.
Appropriated funds that are subject to this indemnity obligation include, but are not
limited to, funds in the Licensee’s self-insurance program and in the Judgment
Claims Subfund (00126) established by Oldmance 124088 and future moneys
appr opnated for the same purposes

10.2 Insurance Terms
(a)  Insurance Requu ed. b : '
wi(1):.  Grantee certlﬁes that it is self insured for all the liability exposures,

< including but not limited to employers’ liability and business auto liability,
and its self-insurance plan satisfies all State requirements, and its self-
insurance plan piovides coverage equal fo that required in this Paragraph
10.2 and by Paragraph 10.3, Insurance Types and Limits. Grantee shall

_ provide to State evidence of its status as a self-insured entity. Upon request
" by State, Grantee shall provide a written description of its financial =~
“condition and/or the self-insured finding mechanism. Grantee shall provide
State with at least thirty (30) days’ written notice prior to any material
changes to Grantee’s self-insured funding mechanism.

(2)  All self-insurance provided in compliance with this Lease must be primary
as to any other insurance or self-insurance programs afforded to or
maintained by State.

(b)  Warver.

(1)  Grantee waives all rights against State for recovery of damages to the extent
self-insurance maintained pursuant to this Lease covers these damages.

" (2)  Except as prohibited by law, Grantee waives all rights of subrogation
against State for recovery of damages to the extent that they are covered by
self-insurance maintained pursuant to this lease.
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(¢)  Proof of Insurance.

(1)  Grantee shall provide State with a certification of self-insurance executed
by a duly authorized representative of Grantee, showing compliance with
insurance requirements specified in this Easement.

(2)  The certificate(s) of insurance must reference the Easement number.

(3)  Receipt of such certification of self-insurance by State does not constitute
approval by State of the terms of such policies.

(d)  Grantee must provide State no less than 30 days notice if Grantee’s self-insurance
program is cancelled or matenially reduced :
(e) Adjustments in Insurance Covelage

(D State may umpose changes in the Iumts of hablhty for all types of
msurance as State deems necessary.

(2)  Grantee shall provide a certification that meets the requirements of
Section 10.2(c)(1) and demonistrates coverage in compilauce with the
Easement within tlmty (30) days after State requues changes in the limits
of liability.

® If Grantee fails to p10V1de the certlﬂcatlon described above Wlthm fifteen (15)
days after Grantee receives a notice to comply from State, State may either:

(1)  Deem the failure an Event of Default under Section 14, or

"(2)  Procure and maintain comparable substltute msurance and pay the
preminms. Upon demand, Grantee shall pay to State the full amount paid
by State, together with interest at the rate provided in Paragraph 6.2 from
the date of State’s notlce of the expeudmne untll Grantee’s repayiment.

(g)  General Terms.

State does not 1ep1esent that coverage and h:mts required vnder this Lease
are adequate to protect G1antee

(2)  Coverage and Limits do not limit Grantee’s liability for indemmification and

R reimbursements glanted to State under this Lease.

"(3)  The Parties shall use any self-insurance or other insurance proceeds payable

by reason of damage or destruction to property first to restore the real
propeity covered by this Lease, then to pay the cost of the reconstruction,
then to'pay the State any sums in arrears, and then to Grantee.

10.3 Insurance Types and Limits.
(a) General Liabdlty Insurance.
(1)  Grantee shall maintain self-insurance with a limit of not less than One
' Million Dollars ($1,000,000) per each occmrence and an aggregate limit
of not less than twice any limit established for each occurrence.
(by  Workers’ Compensation. '
- (1)  State of Washington Workers” Compensation.

(1) Grantee shall comply with all State of Washington W01kels
compensation statutes and regulations. Grantee shall provide
workers’ compensation coverage for all employees of Grantee.
Coverage must include bodily injury (including death) by accident
or disease, which arises out of or in connection with Grantee’s use,
occupation, and control of the Fasement Property.
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(i)  If Grantee fails to comply with all State of Washington workers’
compensation statutes and regulations and State incurs fines or is
required by law to provide benefits to or obtain coverage for such
employees, Grantee shall indemnify State. Indemmity shall include
all fines; payment of benefits to Grantee, employees, or their henrs
or legal representatives; and the cost of effectmg coverage on
behalf of such employees.

() Longshore and Harbor Workers’ and Jones Acts. Lon gshme and Harbor

Workers® Act (33 U.S.C. Section 901 ef seq.) and/or the Jones Act (46

U.S.C. Section 688) may require Grantee to provide msurance coverage m

some circumstances. Grantee shall ascertain if such insurance is required

and, if required, shall maintain insurance in comphance with law. Grantee
1s responsible for all civil and crnnmal llabihty arising from failure to
‘ maintain such coverage. :

(¢)  Employers’ Liability Insurance. Grantee shall lmmtam self-insurance that is
equivalent to emplovyers’ habihty insurance, and, if necessary, commercial
umbrella liability insurance witli limits not less than One Million Dollars

- ($1,000,000) each incident for bodlly 111_]1113! by accident or One: Ml]llon Dollars
($1,000,000) each employee for bodily i 111_}111'3’ by disease.

SECTION 11 R()UTINE MAINTENANCEAND REPAIR

11.1  State’s Repai_r__s._'- This Easement does not obhgate State to make any alterations,
maintenance, replacej_iientS, OT fepair’s in, on, of ab_o'ilf the Fasement Property, during the Term.

112  Grantee’s Repalrs and Mamtenance -
(a) .- Routine maintenance and 1 repair are acts intended fo prevent a dechne lapse or,
s cessatlc_n_l_ of the Permitted Use and associated Improvements.
(b) At Grantée’s sole expense, Grantee shall keep and maintain all Improvements
“, installed by Grantee and the Easement Property as i relates to the Permitted Use
“ in good order and repair; ini a safe condition, and in accordance with Paragraph
T4 Standards foz ka State’s consent is not required for routine maintenance
O repair.
© At Grantee’s own’ expense Grantee shall make any additions, repairs, alterations,
mamtenan_ee replacements, or changes to the Easement Property or to any
Hmprovemets on the Easement Property that any public authority requires
* because of the Permitted Use.
(d)  Upon completion of maintenance activities, Grantee shall remove all debris and -
restore the Easement Property, as nearly as possible, to the condition prior to the
commencement of work.
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SECTION 12 DAMAGE OR DESTRUCTION

12.1 Nofice and Repair.

(a)  Inthe event of any known damage to or destmctlon of the Easement Property or
any Improvements, Grantee shall promptly give written notice to State. State does
not have actual knowledge of the damage or destruction of the Easement Property
or any Iimprovements without Grantee’s written notice.-

- (b)  Unless otherwise agreed in writing, Grantee shall promptly reconstruct or repair the
Property and Improvements as nearly as possible to its condition inmediately prior
to the damage or destruction in accordance w1th Sectlon 7 and Grantee’s additional
obligations in Exhibit B, if any.

12.2  State’s Waiver of Claim. State does not waive any cianus for damage or destruction of the
Easement Property unless State provides written notlce to Grantee of each spectfic clanm waived.

12.3 Insurance Proceeds. Grantee’s duty t_é) _r_et:onstruct or repair a'n'y__ damage or destmction of
the Easement Property or any Improvements on the Easement Property is not conditioned upon the
availability of any insurance proceeds to Grantee from which the cost of repairs may be paid. The
Parties shall use insurance proceeds in accordance with Pafagraph.10.2(g)(3).

SECTION 13 CONDEMNATION

In the event of condemmation; the Parties shall allocate tlie award between State and Grantee
based upon the ratio of the fair market value of (1), Grantee’s tights in the Easement Property and
(2) State’s interest in the Easement Property and State-Owned Improvements, if any. In the event
of a partial taking, the Parties shall compute the ratio based on the portion of Easement Property
or Improvements taken. If Grantee and State are unable to agree on the allocation, the Parties
shall submit the dispute to bmdmg a1b1!rat10n m accc-idance with the rules of the American
Albmation Association. -

“°. SECTION 14 REMEDIES AND TERMINATION

14.1 Breach. o

(a)  ‘State may tenmnate ﬂns Easement upon Grantee’s failure to cure a breach of its
terms within sixty (60) days of State’s written notice of breach.

(b)  For nonmonetary breach not capable of cure within sixty (60) days, State will not
unreasonably withhold approval of a reasonable alternative cure schedule.
Grantee must submit a cure schedule with thirty (30) days of a notice of breach.
State shall not terminate if State approves the schedule and Grantee woiks
diligently and in good faith to execute the cure. State may terminate 1f Grantee
fails fo timely subinit a schedule or fails to cure in accordance with an approved
schedule.
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(¢)  If breach arises from Grantee’s failure to comply with restrictions on Permitted
use under Paragraph 2.2, State may, without tenminating this Easement, restore
the natural resources or Easement Property and charge Grantee restoration costs
and/or charge Grantee damages. On demand by State, Grantee shall pay all costs
and/or damages. '

14.2 Termination by Nonuse. If Grantee does not execute the Pernitted Use on the Easernent
Property in the three (3) successive years following the Commencement Date, this Easement
terminates Wlthout further action by State. Grantee’s rights 1eve1”t to State upon Termination by
Nonuse. i

14.3 Termination by Completion of Obligations. G1antee _i_nay termunate this Easement upon
providing State with sixty (60) days written confirmation that all obligations described in

" Paragraph 2.1(b) are complete and accepted by all necessaly agencms or parfies. Grantee shall

comply with Paragraph 3.2, End of Term.

144  Termination by Priority Harbor Area Use. The Easement Property consists of harbor
area which under Arficle XV of the Washmgton State Constitution is forever reserved for
landings, wharves, streets, and other conveniences of nawgatlon and commerce.” Such harbor
area uses are “Priority Harbor Area Uses” which may terminate the Easement in accordance with
this Section. If State receives an application to use the Easement Property for a Priority Harbor
Area Use and determines that the proposed Priority Harbor Area Use is in the public interest,
State may terminate this Easement by providing smty (60) days’ notice in writing to Grantee,
provided that the pmposed Puonty Harbor Area use is in compliance with the City of Seatﬂe
Shoreline Master Pro gram and all othel apphcable laws and 1egulat10ns

145 Remedies Not Exclnswe The remedies spec:ﬁed under this Section 14 are not excluslve
of any other remedies or means of redress to which the State s lawfully entitled for Grantee’s
bleach of tlneatened br each of : any pr ovision of ﬂns Easement.

SEéTION 15’*1&{_0TICE AND SUBMITTALS

Following are the locations for délivery of notice and submittals required or permitted under this
Easement. Any Party may change the place of delivery upon ten (10) days wntfen notice to the other.

State: DEPARTMENT OF NATURAL RESOURCES
' Shoreline District Aquatics
950 Farman Ave N
Enumclaw, WA 98022-9282

Contact: Laurel Kanawyer, Aquatic Land Manager
 Phone: 253-441-0904
Fax: 360-825-1672
Email: laurel kanawver{idnr.wa.gov
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Grantee: SEATTLE DEPARTMENT OF TRANSPORTATION
PO Box 34996
Seattle, WA 98124-4996

Confact:© .~ Mark Mazzola, Environmental Manager
Phone: 206-733-9117
Fax: 206-615-1237
Email: mark mazzola@seattle sov

The Parties may deliver any notice in person, by facsimile machine, or by cerfified mail.
Depending on the method of delivery, notice is effective upon personal delivery, upon receipt of a
confirmation report if delivered by facsimile machine, or three (3) days after mailing. All notices
must identify the Easement number. On notices transmitted by facsimile machine, the Parties shall
state the number of pages contained in the notice, including the transmittal page, if any.

SECTION 16 MISCELLANEQUS

16.1  Authority. Grantee and the person or persons 6xecut{ﬁg this Easement on behalf of
Grantee represent that Grantee is qualified to do business in the State of Washington, that -

* Grantee has full right and authority to enter into this Easemenit, and that each and every person
signing on behalf of Grantee is authorized to do's6. Upon State’ s request, Grantee shall provide
evidence satisfactory to State confmnmg these 1ep1 esentanons

16.2  Successors and Assngns ’Ilus Easemeﬂt bmds 'md iiites fo the benefit of the Parties,
thenr successors, and a551gns

16.3 Headings. The headlﬂgs’l:lsed m this Eas‘elﬁe_nt are for convenience only and in no way
define, limit, or extend the scope of this Easement or the intent of any provision.

16.4 FEntire Agreement. This Easement, including the exhibits aud addenda, if any, contains
the entire agreement of the Parties. This Easement merges all prior and contemporaneous
agreements, p1onnses 1eplesentatlons 'md statements relating to this transaction or to the

- Easement P operty

16.5 Waiver. : :

(a) The waiver of any breach or default of any term, covenant, or con(htlon of this
Easement is not a waiver of such term, covenant, or condition; of any subsequent
breach or default of the same; or of any other term, covenant, or condition of this
Easement. State’s acceptance of payment is not a waiver of any preceding or
existing breach other than the failure to pay the particular payment that was
accepted.

(b) The renewal of the Easement, extension of the Easement, or the 1ssuance of a new
Easement to Giantee, does not waive State’s ability to pursue any rights or
remedies under the Easement.
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166 Cumulative Remedies. The rights and remedies of State under this Easement are
cumulative and in addition to all other rights and remedies afforded by law or equity or
otherwise.

16.7 Time is of the Essence. TIME IS OF THE ESSENCE as to each and every p10v1310n of
this Easement.

16.8 Language. The word “Grantee” as used in this Easement applies to one or more persons,
as the case may be. The singular includes the plural, and the neuter includes the masculine and
feminine. If there is more than one Grantee, their obligations are joint and several. The word
“persons,” whenever used, includes md1v1duals firms, associations, and corporations. The word
“Parties” means State and Grantee in the collective. Tb w01d “Party” means either or both State
and Grantee, depending on context. i

16.9 Invaliditv The invalidity, voidness, or iﬂé'géiﬁty of any pl..i.J’.V:‘.i:Si_QH of this Easement does
not affect, impair, or invalidate any other provxslon of this Easement.

16.10 Applicable Law and Venue. This Easement is to be interpreted aud construed in
accordance with the laws of the State of Washington. “Any reference to a statute means that
statute as plesenﬂy enacted or hereafter amended or superseded Venue for any action arising
out of or in connection with this Easement 18 111 the Supenol Comt for Thurston County,
Washington. - -

16.11 Recordation. At Glautee s expense and no Iater than thu“ry (30) days after receiving the
fully-executed Easement, Grantee shall record this Easement in the county in which the
Easement Property is located. Giantee shall inchude the parcel number of the upland property
used in conjunction with the Easement Property, if any. Grantee shall provide State with.
recording information, including. the date of recordation and file mimber. If Grantee fails to
record thi§ Easement State may 1eco1d the Easement and Grantee shall pay the costs of recording

upon State s demand.

16.12 Modification. No mb&iﬁcatioﬂb’f this Easemnent 15 effective unless m wiiting and signed
by the Parties. Olal 1ep1 esenﬁnons or statements do not bind either Party.

16.13 Survival. Any obhgafions of Grantee not fully performed upon termination of ﬂ:us
Easement do not cease, but contmue as obligations of the Grantee until fully pelfmmed

16.14 Exhibits. All refer enced exhibits are incorporated in this Easement unless expressly
identified as unincorporated.
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THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last

signature below.
SEATTLE
DEPARTMENT OF TRANSPORTATION
Dated: ,20
By: PETER HAHN
| Title: Duect01
Address: PO Box 34996
"% Seattle, WA 98124-4996
Phone:  206-684-5000 -
"' STATE OF WASHINGTON
“"DEPARTMENT OF NATURAL RESOURCES
Dated: & - :'-"f: ,20 :
: R By PETER GOLDMARK
Title: Commissioner of Public Lands
Address:  Shoreline District Aquatics
950 Farman Ave N
Enumclaw, WA 98022-9282
Approved as fo form this
18 day of June 2013

Terence Pruit, Assistant Attorney General
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- REPRESENTATIVE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss
County of )

1 certify that 1 know or have satisfactory evidence that PE'IER HAHN is the pel son who
.appeared before me, and said person acknowledged that he s1gned this instrument, on oath stated
that he was authorized to execute the instrument and acknowledged it as the DIRECTOR of
SEATTLE DEPARTMENT OF TRANSPORTATION fo be the ﬂee and voluntary act of such
party for the uses and purposes mentioned in the mstmment :

Dated:

_ (Signaturé)
(Seal or stamp) o

E .- (Pu'ﬁf Name)

'Notmy Pubhc in and for the State of Washington,
res1dmg at

i . My appomtment expires
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STATE ACKNOWLEDGMENT
STATE OF WASHINGTON )
. _ ) ss
County of ' )

I certify that I know or have satisfactory evidence that PETER GOLDMARK is the person who
appeared before me, and said person acknowledged that hi¢ signed this instrument, on oath stated
that he was authorized to execute the instrument and acknowledged it as the COMMISSIONER
OF PUBLIC LLANDS, and ex officio administrator of the DEPARTMENT OF NATURAL
RESOURCES of the State of Washington to be. the free and vuluntary act of such party for the
uses and purposes mentioned in the mstmment

Dated:

o - (Signamre)'.f:_'_;
(Seal or stamp) :

o '(let Name)

.Noteuy Publlc in and f01 the State of Washmgton,
remdmg at

~ . Myappointment expircs
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EXHIBIT A
Preliminary
Figures Recording Number
A 201308129060004
B : 20130812900005
Final

- Legal Description _
H‘lbltat Area A: Waterfront Palk (P1e1 58)

Habitat Area B: Seattle Aquamun (Between Plels 60 and 62)

“As Built” Surveys - : -

Hab1tat Alea A Rec01dmg Nmnbe1

Habltat Alea B Reco:dmg Numbel
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EXHIBIT B
PLAN OF OPERATIONS

1. DESCRIPTION OF PERMITTED USE

A.  Existing Conditions
The sites have no existing facilities or improvements. The substrate on both sites
is sandy with some small kelp beds attached to riprap and debris.

B.-  Proposed Conditions. i

Grantee has secured the following permits: -

¢ SEPA Compliance issued by City of Seattle on 3/6/2013

e Section 401 Water Quality Cerhﬁcatlon #9829 1ssued by Dept of Ecology on
4/1/2013

¢ Hydraulic Project Approval Conh 01 #1267 24—1 1ssued by WA Dept of Fish
and Wildlife on 5/2/2013 .

o Marine Mammal Protection Act Lette1 of Authonzatmn to be issued by

- NOAA Fisheries (PENDING) - :

e (Coastal Zone Management Act #NW S 2011 778-WRD lssued by Dept of
Ecology 8/8/2013
o Shoreline Substantlal Development Penmt #3013171 1ssued by Seattle Dept
.of Planning and Development/Dept of Ecolog gy on 7/30/13
o Sectioni 10/404 including ESA, Section 106 Compliance, and Magnuson-

" Stevens Fishery Conservation and Management Act EFH Consultation #NWS
2011-778-WRD to be issued by USACE, NOAA Fisheries, and USFWS
(PENDING)

e PATON Penmt or Condmouai Appmval Letter to be issued by USCG

. Between PlelS 57 aud 39: Giautee ploposes one shell and gravel substrate
" ._enhancement featme '

Betwaen Piers 60 aud 61: Giantee proposes to install one habitat bench made of
marine mattresses with a rock toe and sand sloping waterward from the seawall.
Grantee al_s_c_) proposes one shell and gravel substrate enbancement feature.

2. ADDITIONAL OBLIGATIONS

(1) - Grantee shall post the Easement Property with no-wake advisories.

(2)  Grantee shall remove all trash and unauthorized fill, including conerete blocks or
pieces, bricks, asphalt, metal, treated wood, glass, floating debris, and paper, in
and around the applicant's project area and deposit at an approved upland disposal
site. Removal must be complete as required by HPA Control #126724-1 issued
by WA Department of Fish and Wildlife on 5/2/2013.
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Gretchen M. Haydel, SDOT, Contact List for Properties Affected (Preliminary), ATT 3
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Gretchen M. Haydel
SDOT Elliott Bay Seawall Project Acqmsmon FISC
. August 21,2013

Version #4
Form revised: Decémbcr 12,2012
FISCAL NOTE FOR CAPITAL PROJECTS ONLY
Department: Contact Person/Phone: CBO Analyst/Phone:
Department of Larry Huggins/684-5001 Christie Parker/684-5211
‘Transportation
Legislation Title:

AN ORDINANCE relating to the Elliott Bay Seawall Project; authorizing the Director of
Transportation to acquire, accept, and record, on behalf of the City of Seattle, an
casement for portions of Block 176, Seattle Tide Lands, from the Washington State
Department of Natural Resources, for enhancement and restoration of the aquatic
ecosystems of Elliott Bay; authorizing the Director of the Department of Transportation
to acquire, accept, and record both temporary and permanent property rights from
abutting property owners located along Alaskan Way between Virginia Street and South
Main Street, necessary or convenient for the Elliott Bay Seawall Project through
negotiation or condemnation; placing the conveyed real property under the jurisdiction of
the Seattle Department of Transportation and designating the property for transportation,
utility, and general municipal purposes; authorizing payment of all other costs associated
with acquisition; and ratifying and confirming prior acts.

Summary and background of the Legislation:

This legislation authorlzes the Director to acquire property rights necessary for the Elliott Bay
Seawall Project (the “Seawall Project’) along portions of Alaskan Way between Virginia Street
and South Main Street through negotiation or condemnation, including an Aquatic Lands
Easement for Enhancement and Restoration of State Owned Aguatic Lands from the
Washington State Department of Natural Resources, designates the property for transportation,
utility and general municipal purposes, and places it under the jurisdiction of the Seattle
Department of Transportation (“SDOT™).

Alaskan Way, downtown Seattle's western-most arterial, runs along the shores of Elliott Bay and
serves as a vital transportation and economic link for the City of Seattle. The seawall was
constructed to run along Alaskan Way to form a buffer against the waters of Elliott Bay, extend

~ the city's waterfront, ease north/south automobile and railroad travel, and make it easier to load -
and unload cargo from the many ships that sail into the Port of Seattle.

After the Nisqually Earthquake of 2001, the City inspected the seawall and determined that it had
suffered severe damage, was compromised, and would not withstand another seismic event. In
addition to being compromised by the carthquake, the timber has been eaten away by gribbles,
which are microscopic marine borers that consume wood. Even without another natural
catastrophe, the seawall is not expected to last another 50 years and will continue to deteriorate.
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Project Name: Project LD.: = Project Location: Start Date: End Date:
Elliott Bay Seawall | TC367320 Alaskan Way/ Q1/2013 Q4/2016
Project S Washington ST/

' Virginia ST

Please check any of the following that apply:

X_

This legislation creates, funds, or ahticip_ates a new CIP Project.

This legfslation does not have any financial implications.

Appropriations for the Project are included in the 2013 Adopted Budget and the 2013-2018
Adopted Capital Improvement Program.

~ Other Implications:

a)

b)

d)

Does the legislation have indirect financial implications, or long-term implications?

The City will be providing property owners just compensation for the property
acquisitions necessary to complete the Seawall Project. Long-term leases will be secured
for property to be used for habitat beach features and will be added to SDOT’s inventory
for future maintenance. .

What is the financial cost of not implementing the legislation?

The proposed Elliott Bay Seawall is essentiat to both public safety and to the local and
regional economy. The current aging seawall is compromised and not designed to
withstand seismic events. Failure of the seawall could lead to widespread property
damage, injury and loss of life, while severely disrupting public transportation and
commerce, leaving the City vulnerable. The City needs to mitigate that risk by replacing
the seawall. '

Does this législation affect any departments besides the originating department?

The Department of Parks and Recreation and the Department of Finance and
Administrative Services has jurisdiction over several pieces of property that is needed for
the Seawall Project. SDOT will be working with these departments to acquire the
property rights necessary for the Seawall Project.

What are the possible alternatives to the legislation that could achieve the same or
similar objectives?

None.
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Is a public hearing required for this legislation?

Public comments can be given at the public comment section of the Transportation

- Committee meeting scheduled to vote on this Council Bill.

g)

h)

Is publication of notice with The Daily Journal of Commerce and/or The Seattle
Times required for this legislation?

Yes. Under RCW 8.25.290, the City is required to publish notice of this action in both
the Daily Journal of Commerce and the Seattle Times newspapers.

Does this legislation affect a piece of property?
Yes.

Other Issues:

None.

List attachments to the fiscal note below:

None.



City of Seattle
Office of the Mayor

September 3, 2013

Honorable Sally Clark
President

Seattle City Council
City Hall, 2" Floor

Dear Council President Clark:

I am pleased to transmit the attached proposed Council Bill which authorizes the acquisition of

. property in connection with the Elliott Bay Seawall Project under the Alaskan Way Viaduct and
Seawall Replacement project (the “Seawall Project”). This legislation also places the conveyances
under the jurisdiction of the Seattle Department of Transportation and designates them for
transportation, utility and municipal purposes. :

The Alaskan Way seawall was constructed to run along Alaskan Way to form a buffer against

the waters of Elliott Bay, extend the city's waterfront, ease north/south automobile and railroad
travel, and make it easier to load and unload cargo from the many ships that sail into the Port of
Seattle. Over time, the structure has deteriorated and is severely compromised from normal use,
major storms, seismic activity, and by gribbles eating away at the timber. ‘

The Seawall Project rebuilds the seawall to reduce the risk of damage to critical infrastructure
along the downtown Seattle waterfront due to costal storms or seismic activity, improve public
safety, and protect and enhance transportation and commerce in the arca.

Thank you for your consideration of this legislation that will help to maintain the vitality of the
Central Waterfront corridor as a major commerce hub and tourist destination. Should you have
any questions, please contact Larry Huggins at 684-5001.

Sincerely, -

S

Michael McGinn
Mayor of Seattle

cc: Honorable Members of the Seattle City Council

Michael McGinn, Mayor ‘
Office of the Mayor Tel (206) 684-4000

600 Fourth Avenue, 7" Floor - Fax (206) 684-5360
PO Box 94749 ' TDD (206} 615-0476

Secattle, WA 98124-4749 mike.meginn@seattle.gov




