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LEG Arena MOU and ILA supersede ORD
October 3, 2012

Version #4

CITY OF SEATTLE
ORDINANCE

COUNCIL BILL W\ 7L09

AN ORDINANCE related to a new multi-purpose sports and entertainment facility; authorizing
the Mayor to execute a memorandum of understanding with King County and ArenaCo;
to execute an interlocal agreement with the County; and superseding the authority
provided by ordinance 123979.

WHEREAS, WSA Properties III, a Delaware limited liability company, (“ArenaCo”)
approached the City and the County with a proposal for the two governments to
participate in the development and ownership of a multipurpose sports and entertainment
facility (“Arena”) located in Seattle; and

WHEREAS, the City and the County formed an advisory panel to review the'proposal; and

WHEREAS, having considered the recommendations of the advisory panel, the City and the
County have collaborated and negotiated with ArenaCo to develop a structure for
eventual public ownership of a new Arena; and

WHEREAS, the structure includes the addition of National Basketball Association (“NBA”) and
National Hockey Association (“NHL”) teams to Seattle to play in the Arena; and

WHEREAS, the addition of professional basketball and hockey will contribute to the social and
economic environment of Seattle and King County by, among other things, creating jobs,
and by supporting a wide variety of businesses that generate annual earnings and sales,
property and business and occupation tax revenues; and

WHEREAS, the agreement described in the “Memorandum of Understanding -Seattle Sports and
Entertainment Facility” (“Memorandum of Understanding™) provides the City and the
County with satisfactory security for the public investment; and

WHEREAS, the City and the County will not be responsible for costs or any cost overruns for
construction of the Arena; and

WHEREAS, City and County investment will only occur once certain conditions precedent are
met, including completion of environmental review and permitting, financing and team
acquisition for the Arena, and City Council approval of future contractual agreements
contemplated by the Memorandum of Understanding; and

WHEREAS, the City and the County have negotiated an interlocal agreement (“Interlocal

Agreement”) that describes and defines the mutual endeavor of pursuing public
ownership of the Arena; and
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WHEREAS, through the ILA, the City and County aim to establish investment, management,
ownership, communication, oversight and accountability mechanisms and principles for
the governments to cooperatively participate in the Arena development and ownership;
and

WHEREAS, the Seattle Center is celebrating its first 50 years and is planning for the next 50
years; and '

WHEREAS, it is an ideal time for the City to use resources made available through the MOU to
develop options for the future of the Seattle Center and the Key Arena; and

WHEREAS, future plans should solicit feedback from stakeholders throughout the city to ensure
that Seattle Center remains a civic hub for both tourists and residents to enjoy cultural
and civic events; and ’ '

WHEREAS, the since the City Council passed ordinance 123979, the City and County have
come to agreement on minor modifications to the MOU and ILA; NOW, THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. The Mayor or his designee is authorized to execute, for and on behalf of the
City, an agreement with King .County and ArenaCo, substantially in the form of the agreement
attached hereto andl‘entiﬂed “MEMORANDUM OF UNDERSTANDING SEATTLE - SPORTS.
AND ENTERTAINMENT FACILITY” (Attachment 1).

Section 2. The Mayér or his designee is further authorized to execute, for and on behalf

of the City, an interlocal agreement with King County, substantially in the form of the agreement

attached hereto and entitled “INTERLOCAL AGREEMENT ARENA DEVELOPMENT,

FINANCING, ACQUISITION AND OPERATION-THE CITY OF SEATTLE AND KING
COUNTY” (Attachment 2). '

Section 3. This ordina;lce shall take effect and be in force 30 days after its approval.by
the Mayor, but if not approved and returned by the Mayor within ten days after presentation, it
shall take effect as provided by Seattle Municipal Code Section 1.04.020.

Passed by the City Councilthe _ day of ,2012, and

signed by me in open session in authentication of its passage this

__day of ,2012.
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President of the City Council

Approved by me this _day of : , 2012,

Michael McGinn, Mayor

- Filed by me this day of 2012

Monica Martinez Simmons, City Clerk
(Seal)

Attachment 1: MEMORANDUM OF UNDERSTANDING - SEATTLE SPORTS AND
ENTERTAINMENT FACILITY

Attachment 2: INTERLOCAL AGREEMENT — ARENA DEVELOPMENT, FINANCING,
ACQUISITION AND OPERATION THE CITY OF SEATTLE AND KING COUNTY
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September 24 October-8;2012-October 9, 2012 .

MEMORANDUM OF UNDERSTANDING
SEATTLE SPORTS AND ENTERTAINMENT FACILITY

THIS MEMORANDUM OF UNDERSTANDING (“MOU”), dated this __ day of

, 2012 (“Effective Date”) is entered into among the following parties: The City of Seattle,
a Washington municipal corporation (“City”), King County, a political subdivision of the State
of Washington (“County”), and WSA Properties III, a Delaware limited liability company
(“ArenaCo”). The City, the County and ArenaCo are referred to jointly as the “Parties.”

RECITALS

A. ArenaCo or its affiliate has acquired land (“Project Site”) south of downtown
Seattle, Washington, adjacent to First Avenue South between South Massachusetts Street and -
South Holgate Street, on which it proposes to develop and operate a new multi-purpose sports
and entertainment facility (“Arena”). The Arena will be designed to host a National Basketball
Association (“NBA”) team (“NBA Team”) and a National Hockey League (“NHL”) team

(“NHL Team”) and other events.

B. ArenaCo has approached the City and the County with a proposal for the two
governments to participate in the development and ownership of the Arena on the Project Site.

C. An advisory panel (“Panel”) formed by the Mayor for the City and the King -
County Executive reviewed the ArenaCo proposal. The Panel conducted four public meetings
and considered the comments and reports from experts and other members of the community.
- The Panel has recommended that the City and the County pursue development of the Arena and
has identified a number of important issues that should be addressed in any agreements for the
development and operation of the Arena.

D. This MOU is intended to be a binding and enforceable agreement of the Parties
(a) establishing the process to be followed by the Parties in order to complete necessary reviews,
including all environmental reviews, fulfill conditions precedent, and, as appropriate, approve
the Transaction Documents (as defined below), and (b) setting forth the business terms and
conditions that will be included in the Transaction Documents. It reflects the mutual
understandings of the Parties regarding those actions, permits, approvals and/or agreements
lawful and necessary to accomplish the location, financing, acquisition, design, development,
construction, lease, management, operation, use and occupancy of the Arena (collectively, the
“Project”). The Parties intend to actively participate and to work together collaboratively, in
good faith and with due diligence, to carry out the process-described herein and to negotiate the
terms of the Transaction Documents consistent with this MOU. These undertakings are personal
to the Parties and this MOU shall not be assigned to any other person or entity unless all Parties
agree. : v

UNDERSTANDINGS
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1. Purpose and Term of Agreement. This MOU sets forth the basic terms of
proposed agreements among the Parties with respect to the Project, which terms will be
memorialized in future agreements and other documents (“Transaction Documents”). The Arena
will be designed to host an NBA Team and an NHL Team, and is expected to host other sporting
events, family shows, concerts, graduations, and civic and other events. This Agreement will
terminate upon the earlier of the effective date of the Umbrella Agreement (deﬁned in Section 7)
or five (5) years from the Effective Date of this MOU.

2. Location. ArenaCo is proposing to develop and operate the Arena on the Project
Site. In considering the City’s and County’s financial participation in the Project, the City and
County will evaluate this location and one or more alternative sites, and a “no action” alternative
as part-of the SEPA review described in Section 5.

3. Description; Cost Reimbursement.

: a. Description. . The Arena will be designed and constructed with
approximately 700,000 square feet of usable space and sufficient improvements to have a total
approximate capacity of 19,000 attendees for concerts, 18,500 attendees for NBA games, and
17,500 attendees for NHL games. It is not currently possible to estimate the cost of the design,
development, and construction of the Arena since the design is not complete and costs will be
incurred in the future, and subject to unknown inflation in the costs of materials and labor. The
Parties believe that construction and equipping of the Arena, including the cost of acquiring the
Project Site, will be accomplished for an aggregate Project cost of approximately $500 million:

" The Parties will work to agree upon Plans and Specifications for the Arena that, together with the
Project Site acquisition costs, will result in a final Project cost in that approximate amount.

b. Cost Reimbursement. “Development Costs” means reasonable and
documented out-of-pocket expenses actually incurred by the City and County directly in
connection with development, execution and performance of this MOU, the interlocal agreement
between the City and the County, the Umbrella Agreement and Transaction Documents, and the
transactions contemplated herein through the Commencement Date (defined in Section 9)
including, but not limited to, all reasonable and documented expenses of engineers and legal,
financial and other required consultants paid by the City or County (but excluding the expenses
‘described in Section 4 and any financing or other costs paid out of bond proceeds) and including -
up to $150,000 in costs and expenses actually incurred by the City to assess the future of uses of
Key Arena or the Key Arena site. ArenaCo shall reimburse the City and County for all
reasonable and documented Development Costs up to a maximum amount of $5 million, with
each payment being due within thirty (30) days following ArenaCo’s receipt of an invoice from
the City and County as provided herein, with the first payment of any such reimbursable
Development Costs to be billed by the City and County at least thirty (30) days prior to the
Closing Date, and becoming due and payable on the Closing Date (defined in Section 8).
Following the Closing Date, any reimbursable Development Costs that become due and payable
as provided in this Section 3.b through the Commencement Date will be billed by the City and
County on a monthly basis and paid by ArenaCo within thirty (30) days following receipt by
ArenaCo of any invoice from the City and County. The reimbursement of Development Costs is
in addition to expenses payable by ArenaCo in connection with Section 4 below.
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4. Initial Site Acquisition and Permitting. ArenaCo has acquired or will acquire
the property that comprises the Project Site. -At its sole cost and expense, ArenaCo will seek a
master use permit and all other permits or approvals required for the Project, including but not
limited to environmental review described in Section 5. At ArenaCo’s expense, the City will
provide dedicated planning staff to facilitate the review and processing of permit applications
relating to the Project, with planning staff time to be billed at the then applicable rate schedules
of the City.

5. SEPA. The Parties acknowledge that the Project is subject to review and
potential mitigation under various laws, including the State Environmental Policy Act, Chapter
43.21C of the Revised Code of Washington (“RCW?”), and the state and local implementing rules
promulgated thereunder (collectively, “SEPA”). Before the City and County Councils consider
approval of the Umbrella Agreement and any Transaction Documents, the City and County will
complete a full SEPA review, including consideration of one or more alternative sites, a
comprehensive traffic impact analysis, impacts to freight mobility, Port terminal operations, and
identification of possible mitigating actions, such as improvements to freight mobility, and
improved pedestrian connections between the Arena and the International District light rail a
station, the Stadium light rail station, the SODO light rail station, and Pioneer Square. The Clty
and County anticipate that alternatives considered as part of the SEPA review will include a “no
action” alternative and an alternative site at Seattle Center. The City or County may not take any
action within the meaning of SEPA except as authorized by law, and nothing in this MOU 1is
intended to limit the City’s or County's exercise of substantive SEPA authority. Consistent with
Section 4 of this MOU, ArenaCo will reimburse the City for the costs incurred by the City as
part of the SEPA review and will be responsible for funding any required mitigation imposed
through SEPA substantive authority.

6. Call for Bids. The City and County will make a call for bids for the Project. The
call for bids will be made by publication in the Puget Sound Daily Journal of Commerce for two
consecutive weeks before the date fixed for opening the bids as required by RCW 35.42.080.

7. Umbrella Agreement. If ArenaCo is the successful bidder for the Project, or if
no bid is received on the call and the City and County determine to proceed with the Project
without any further call for bids, then as soon as reasonably practicable the Parties intend to enter
into a comprehensive agreement that will include the Transaction Documents in substantially
final form as exhibits thereto (the “Umbrella Agreement”). The Umbrella Agreement will
incorporate conditions precedent substantially in the form set forth in Sections 24 and 25 below,
except to the extent that such conditions precedent shall have been met or waived at the time of
the execution of the Umbrella Agreement.

8. “Site Conveyance. Following execution of the Umbrella Agreement and
satisfaction of the applicable conditions precedent, the City will fund the First Installment of the
initial Public Financing, as defined and provided in Section 10, to purchase the Project Site from
ArenaCo, and ArenaCo will sell and convey a fee simple interest in the Project Site to the City
by statutory warranty deed, free and clear of all liens and encumbrances other than “permitted
exceptions” (as hereinafter defined) contained in title reports for the Project Site as of the
Closing Date that are reasonably approved by the City. The date on which the City acquires the
Project Site from ArenaCo is referred to in this MOU as the “Closing Date.” Permitted

3
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exceptions will be agreed to by the Parties no later than the end of the due diligence period under
Section 24.c below, subject to updating to account for the time period between the end of the due
diligence period and the Closing Date. The purchase price for the Project Site will be paid by the
City to ArenaCo in cash on the Closing Date. The purchase price will be the then fair market
value of the Project Site, as permitted for construction of a facility for use as a multipurpose
sports and entertainment arena, based on an appraisal by a mutually agreed-upon MAI- (Member
of the Appraisal Institute) certified independent appraiser as of the date the master use permit is
issued.

9, Ground Lease, Lease-Purchase Agreement and Arena Use Agreement. The
City will ground lease the Project Site to ArenaCo for a period of at least 30 years (the “Ground
Lease”), commencing on the Closing Date. The Ground Lease will require ArenaCo to pay
ground rent in the amount of $1 million annually, which annual rent will be paid by ArenaCo in
equal semi-annual installments, and will be pro-rated for any partial year on a monthly basis.
This annual Ground Lease rent obligation will terminate on the Commencement Date as defined
below. Also on the Closing Date, the City and County will enter into an agreement (“Lease-
- Purchase Agreement”) pursuant to which ArenaCo will construct the Arena building structure
(“Arena Facility”) in accordance with the Design Standards as defined in Section 16, for lease
(with an option to purchase as described in this MOU) to the City and County. The term of the
Lease-Purchase Agreement will be co-extensive with the original term of the Ground Lease and
the payments to be made by the City and County under the Lease-Purchase Agreement will not
exceed the prevailing rates for comparable space.

When the Arena. Facility is ready for occupancy (“Commencement Date”), the City and
County will commence paying rent, initially for a nominal amount, under the Lease-Purchase
Agreement. The City and County will have the right to prepay or cause a trustee to prepay all or
a portion of the principal component of all remaining lease payments required under the Lease-
Purchase Agreement and will also have the right to exercise the option to purchase the Arena
Facility at a price equal to the principal component of all remaining lease payments required
under the Lease-Purchase Agreement, as those lease payments may be adjusted consistent with
Section 10 below. - The date that title to the Arena Facility transfers to the City and County is
referred to as the “Transfer Date.” The Transfer Date will occur on the day following the date
~ when the Arena Facility is added to the property tax rolls or such later date, but not later than
June 30™ of the calendar year following the date the Arena Facility is added to the property tax
rolls, as ArenaCo may request. ArenaCo will enter into a lease or sublease (the “Arena Use
Agreement”) for the Arena Facility with the Clty and County or trustee on the Commencement
Date.

On the Transfer Date, the City and County will pay ArenaCo an amount equal to the
principal component of all lease payments due under the Lease-Purchase Agreement, as they
may be adjusted, or if the City and County have appointed a trustee with respect to certificates of
participation in lease payments, then the City and County will cause the trustee to pay to
ArenaCo an amount equal to the principal component of all lease payments under the Lease-
Purchase Agreement. In either event, the City and County (or a trustee on behalf of the City and
County) will purchase the Arena Facility from ArenaCo as provided in this MOU.
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10. City-County Public Financing. The total amount to be paid to ArenaCo by the
City and County for acquisition of the Project Site and the lease-purchase of the Arena Facility
will be $200 million; provided, however that the actual amount to be paid to ArenaCo will be
subject to reduction as provided below. The structure of the Public Financing (as hereinafter
defined) will be determined through a collaborative process among the City, the County and
ArenaCo, recognizing that the Public Financing will be consistent with the City’s and County’s
debt management policies, including policies related to debt capacity and risk profile. The
“Public Financing” will include two installments of approximately thirty (30) year bonds or
certificates of participation that have an effective cost of capital similar to general obligation
bonds with debt service payments escalating from the Initial Principal Payment Date at a rate of
1% per annum for the first ten (10) years and will include consideration of: (i) financing
obligations at market rates, including only usual and customary financing charges; (ii) utilizing
tax-exempt debt; and (iii) utilizing various structuring techniques, including, but not limited to,
non-callable bonds, premium bonds, refunding bonds, certificates of participation and discount
bonds, as deemed appropriate by the City and County The City and the County, in their
discretion, may later refinance such obligations to improve borrowing terms. Further, at
ArenaCo’s request, the City and County will consider refinancing such obligations if market
conditions allow for improved borrowing terms, provided that ArenaCo reimburses the City and
County for the reasonable and necessary costs of such refinancing. Any refinancing of the
Public Financing will endeavor to lower debt service costs each year as opposed to redeeming
bonds only in late maturity years. ' .

The Parties anticipate that an NHL Team will be committed to play in the Arena after the
date on which the NBA Team is acquired and committed to play in the Arena. ArenaCo -
anticipates that it will proceed with the Project and, if necessary, operate the Arena during the
period between the acquisition of the NBA Team and the NHL Team. The Parties recognize that
the value of the Arena to the City and the County will be greater upon the commitment of an
NHL Team to play in the Arena. In connection with the foregoing, the Public Financing shall
only be committed in accordance with the following installments:

@ First Installment: On the Closing Date, in an amount equal to the
fair market value of the Project Site (as determined and provided for in Sectlon 8, but in no event
to exceed $100 million) paid to ArenaCo (“First Installment”).

(i) Second Installment: On the Transfer Date, a second installment
- (“Second Installment”) in an amount determined as follows: (a) if all of the conditions related to
an NHL Team set forth in (b) of this Section 10.(ii) have not been satisfied by the Transfer Date,
an additional amount supported by the Base Rent and a stabilized level of Arena Tax Revenues
that will be based on projections of future tax revenue that take into account long term variables
such as team performance and economic conditions in a manner that will be provided in the
Umbrella Agreement and Transaction Documents, up to $145 million less the amount paid to
ArenaCo in the First Installment, which Second Installment will be comprised of funds (X) first
paid to the SODO Transportation Infrastructure Fund, as described in Section 11, in an amount
up to $40 million to bring the total amount deposited in the SODO Transportation Infrastructure
Fund (considering only deposits of Arena Tax Revenues and Key Arena Taxes) to a total of $40
million, and (Y) then paid to ArenaCo in an amount not to exceed a total of $120 million, or (b)
if by the Transfer Date an NHL Team license agreement committing the NHL Team to play its
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home games in the Arena has been executed, together with a non-relocation agreement as
described in Section 18 and any other necessary agreements with the City and the County related
to the NHL Team, and the NHL has acknowledged the Arena Use Agreement and the non-
relocation agreement and has approved locating the NHL Team in Seattle, an amount equal to
$200 million less the amount paid to ArenaCo in the First Installment, which will be comprised
of funds (X) first paid to the SODO Transportation Infrastructure Fund in an amount up to $40
million to bring the total amount deposited in the SODO Transportation Infrastructure Fund
(considering only deposits of Arena Tax Revenue and Key Arena Taxes) to a total of $40
million, and (Y) then the balance paid to ArenaCo.

11. SODO Transportation Infrastructure Fund.

a.  Fund Established. The City and County will establish a separate fund or
account (“SODO Transportation Infrastructure Fund”) to be managed in the sole discretion of the
- City and County, considering input from stakeholders affected by the Project, and used to fund
transportation improvements in the area South of downtown Seattle. The SODO Transportation
Infrastructure Fund will give first priority to projects protecting the operations of the Port of
Seattle, such as those serving Terminal 46, and improving freight mobility, and-theateincluding
projects that improve pedestrian safety, enhance transit service and connectivity, and overall
traffic management in the SODO area. The Parties acknowledge that projects that improve
pedestrian safety, transit service and connectivity, and overall traffic management in the SODO
area may also result in improved freight mobility. _Allocation among these priorities is to be
~determined by the City and County through interlocal agreement and approved by future
ordinances. The City and County will seek other public and private partners and funding for the
purposes of advancing the objectives of the SODO. Transportation Infrastructure Fund, including
but not limited to the Port of Seattle, the operators of Safeco Field and CenturyLink Field, and
federal and state governments. Federal and state funding requests made through existing Puget
Sound Regional Council (“PSRC”) processes shall compete with other projects in accordance
with existing PSRC transportation project funding criteria and procedures. Funding requests for
competitively awarded federal and state funding sources made outside the PSRC process shall
follow the appropriate competitive processes and give consideration to previously identified
regional transportation improvement needs. It is the intent of the Parties that the existence of the
SODO Transportation Infrastructure Fund also shall not adversely affect the competitive scoring
of projects competing for these federal and state funds. The SODO Transportation Infrastructure
Fund will be used to fund system improvements to the transportation network in the SODO area,
including the area within which the Project Site is located, but will not be utilized to fund any
Project-specific transportation infrastructure mitigation required through the permitting and
SEPA process for the Project. Further details related to the partnerships, funding contributions,
oversight and governance structure of the SODO Transportation Infrastructure Fund shall be
delineated by future City and County ordinances.

) b. Funding. Before the Transfer Date, all Ground Lease rent payments and
all Base Rent payments will be deposited into the Arena Revenue Account and used to make
debt service payments on the Public Financing for the First Installment or when required by
Section 13.c to make payments of the Annual Reimbursement Amount. During this period,
Arena Tax Revenues collected will be deposited into the SODO Transportation Infrastructure
Fund, until such time, together with amounts deposited in the SODO Transportation
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Infrastructure Fund pursuant to Section 17.b, a total of $40 million has been deposited into the
SODO Transportation Infrastructure Fund. If the total of all sums deposited from Arena Tax
Revenues or Key Arena Taxes into the SODO Transportation Infrastructure Fund plus the
amount deposited into the SODO Transportation Infrastructure Fund from the proceeds of the
Second Installment do not result in the total amount deposited into the SODO Transportation
Infrastructure Fund being equal to $40 million, then following funding and payment of the
Second Installment, ArenaCo will deposit into the SODO Transportation Infrastructure Fund any
additional amount required to bring the total of the amounts from these four sources deposited
into the SODO Infrastructure Fund to $40 million in the aggregate. If the aggregate total amount
of all sums actually deposited or that would otherwise be required to be deposited into the SODO
Transportation Infrastructure Fund from Arena Tax Revenues or Key Arena Taxes as provided
herein ever exceeds $40 million, then any excess of any such amounts will be held in the SODO
Transportation Infrastructure Fund until the Transfer Date and will be paid to ArenaCo on the
Transfer Date as part of the principal component of lease payments due under the Lease-
Purchase Agreement described in Section 9 and reduce the amount of the Second Installment.

12. Ownership of Arena Facility and Improvements. ArenaCo will install all
tenant improvements and furnishings, including without limitation the seating, suite furnishings,
offices, locker rooms, press areas, basketball floor, ice-making systems and equipment, dasher
board systems, sound systems, scoreboards, ribbons, concession equipment, training equipment,
and other items (“Arena Tenant Improvements™). For federal income tax purposes, ArenaCo will
own all or a portion of those Arena Tenant Improvements, to be set forth in the Transaction
Documents or in a schedule included in the Lease-Purchase Agreement or Arena Use
Agreement, as applicable, which schedule may be amended from time to time by the mutual
written agreement of the Parties. The initial Arena Tenant Improvements will be commensurate
with the construction of a first-class arena as set forth in the Design Standards and Operating
Standards. The Arena Tenant Improvements (but not any NBA Team- or NHL Team-owned .
equipment or fixtures) will become the property of the City and County upon the termination of
the Arena Use Agreement without any further obligation on the part of the City or County. Upon
termination of the Arena Use Agreement, ArenaCo will be obligated to surrender the Arena
Facility and Arena Tenant Improvements to the City and County in a condition consistent with
the program of capital repairs, replacements and improvements required pursuant to Section 14
and in a state of repair comparable to facilities of a similar age and suitable for continued
uninterrupted use by NBA and NHL teams and as a major entertainment facility. Unless either
the Put or Call Rights provided for in Section 13.j or the "put" right provided for in Section
13.g(ii).b are exercised and the sale and purchase of the Arena Facility, the Project Site and all of
the Tenant Improvements are completed pursuant thereto as provided in either Section 13.j(i),
13.j(ii) or 13.g(ii).b, the Arena Tenant Improvements will be surrendered by ArenaCo upon
expiration of the term of the Arena Use Agreement, including any extensions thereof, and shall
at the time of such surrender be unencumbered by liens or third party obligations.

13. Arena Use Agreement. The Arena Use Agreement will provide for the
following terms: :

a.  Term. The initial term of the Arena Use Agreement will be at least thirty
(30) years, but in no event shall the initial term be less than the maturity of any Public Financing
obligations. The Arena Use Agreement will provide for four options of five (5) years each for
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ArenaCo to extend the term of the Arena Use Agréement. Subject to applicable law, the annual
rental rate will be $4 million during the first extension term. Beginning with the second
extension term, rent will increase by the change in the United States Department of Labor,
Bureau of Labor Statistics Consumer Price Index for all Urban Consumers (Seattle-Tacoma-

- Bremerton Local Area) (“CPI”) between the first and last years of the preceding extension
period, if any. During each of the extension terms that are exercised by ArenaCo, the City and
County will deposit 100% of all annual rent payments under the Arena Use Agreement into the
City-County Capital Account defined in Section 13 .k.(iv). Terms regarding Arena Tax Revenues
will be negotiated by the Parties for any extension agreement. ArenaCo cannot exercise the
option to extend the term of the Arena Use Agreement, unless the obligations of the NBA Team
and (if applicable) the NHL Team to play at the Arena, including non-relocation agreements, are
similarly extended. ‘ :

b. ArenaCo Revenues. For the initial term of the Arena Use Agreement,
ArenaCo will be entitled to all cash and in-kind revenues associated with the operation, use and
enjoyment of the Arena (other than for any City-County Events, as hereinafter defined) (the.
“Arena Revenues™), subject to the payments and reserves required as described in this Section
13, and not including any taxes, fees or charges ArenaCo may be obligated to collect and submit
to a-taxing or other government authority on behalf of others. Subject to the foregoing, Arena
Revenues means all revenues, determined on a cash basis, of whatever kind or nature received or
obtained by ArenaCo or a third-party, within the scope of ArenaCo’s authority or responsibility
under the Umbrella Agreement or the Transaction Documents for the management, operation or
maintenance of the Arena, in all cases subject to all revenues reserved to the NBA Team or the
NHL Team pursuant to applicable license agreements as required by the NBA and NHL. Arena
Revenues include, but are not limited to, box office fees (excluding ticket revenue for the NBA
Team and NHL Team), facility fees, parking revenues, revenues from consumable and non-
consumable concessions, all other licensing and rent revenues, forfeited security deposits, ticket
commission and convenience fees, and other fees actually received by ArenaCo, for or from the
following: (1) the use or operation of, or admission to, the Arena or any portion thereof, (2) all
rents, royalties, and concession payments from tenants, concessionaires and licensees, (3)
interest on or proceeds of investment of any accounts (except the Reserve Account and Capital
Account, as described in Sections 13.f(ii) and 14.a respectively), (4) rental or use of Arena
equipment, (5) services rendered at or related to the Arena, (6) the amounts received from seat
use charges and parking use fees, (7) the amounts generated from the use and operation of any
Arena internet website and other similar media, (8) the right to sell, or the sale of permanent and
ArenaCo temporary signage (but not temporary signage that is reserved or provided to the NBA
Team and the NHL Team under their respective license agreements) and Arena sponsorships
(including, without limitation, naming rights and founding partner sponsorships), (9) the non-
ticket amounts generated from the sale or license of luxury suites and premium seating, and (10)
club membership fees, but expressly excluding (notwithstanding the provisions above), in all
events, sums received or collected by ArenaCo for and on behalf of and actually paid to a user of
the Arena. ‘

c. Rent Payments. Each year during the term of the Arena Use Agreement,
ArenaCo will pay annual rent to the City and County in the amount of $1 million (“Base Rent”)
at least thirty (30) days prior to the date of the City’s first designated semi-annual debt service
payment for the Public Financing. In addition, at least thirty (30) days prior to the City’s Initial
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Principal Payment Date (as defined below) and during each year of the Arena Use Agreement,
ArenaCo will pay the City and County the amount (the "Additional Rent") that is sufficient,
when combined with Base Rent and Arena Tax Revenues (described below) received by the City
and County for use in that year, to equal the Annual Reimbursement Amount. “Annual
Reimbursement Amount” means the total annual debt service obhgatlons of the City and County
for the Public Financing. The City's Initial Principal Payment Date is the earlier of (i) the first
subsequent date after the Transfer Date on which principal and interest is to be paid, or (ii) the
first scheduled debt service payment date on which both principal and interest are due after the
fourth anniversary of the First Installment. A schedule of the estimated Annual Reimbursement
Amount will be prepared as an attachment to the Transaction Documents and will be updated
and delivered to ArenaCo on the Closing Date and further updated on the Transfer Date. '

d. . Arena Tax Revenues. “Arena Tax Revenues” means the dollar amount
of: (i) all sales tax (including all construction sales tax), incremental property tax, all leasehold
excise tax, and all admission tax revenues attributable to the Arena and Arena Tenant
Improvements, as well as other tax revenues attributable to the Arena and Arena Tenant
Improvements that have been received by the City or the County on and from the Project Site
and Arena, and from all uses and activities conducted thereon, except for City utility taxes and
those tax revenues that are subject to legal restrictions that preclude their use either for payment
of Arena-related debt or expenses hereunder (other than parking taxes attributable by contract to
the Arena) plus (i) City business tax revenues imposed under Chapter 5.45 SMC or any
successor provision that the City has reasonably determined it received from ArenaCo and from
other business activities engaged in, at, or from the Arena (including without limitation revenues
from the business activities that have a substantial nexus with the City). In the event the City or
the County issue tax-exempt bonds in connection with the Public Financing, then the underlying
tax stream identified by the City or County as the source for paying debt service on such bonds
shall be excluded from the definition of “Arena Tax Revenues.”

e. [Intentionally Left Blank].

f. Security for Rent. ArenaCo will secure payment of Base Rent and
Additional Rent as described in Sections 13.f through 13h.

4] Coverage Ratio. ArenaCo will be required to certify annually
whether the Net Arena Revenues for the preceding fiscal year at fiscal yearend are equal to at
least two times (2.0x) the Annual Reimbursement Amount for the following year in which debt
service is paid (the “Coverage Ratio”). ArenaCo’s annual certification must be accompanied by
certification from an independent certified public accountant as to the accuracy of the financial
information underlying the Coverage Ratio or alternative evidence from ArenaCo reasonably
acceptable to the C1ty and County as to the reliability of ArenaCo’s certification. ArenaCo will
pay the cost of acquiring such a certification and the City and County will be entitled to approve
the selection of any third party involved in the certification, which approval will not be
unreasonably withheld. “Net Arena Revenues” means the Arena Revenues less Arena Operating
Expenses. ArenaCo will, on a date set forth in the Transaction Documents to be no later than 90
days after the end of the prior fiscal year, provide the City and County with an annual accounting
to support certification and any reasonably requested documentation to confirm the Coverage
- Ratio. If Net Arena Revenues are insufficient and fail to meet the Coverage Ratio (a "shortfall"),
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ArenaCo shall promptly (and in no event later than 30 days after the certification is provided to
-the City and County or 30 days after an annual accounting is provided and the City and County
determine a shortfall exists based on the annual accounting ) increase the Reserve Account
balance by an amount such that (A) the balance of the Reserve Account equals at least 2.0x the
following fiscal year’s Annual Reimbursement Amount, and (B) the increased Reserve Account
balance plus Net Arena Revenues equals at least three times (3.0x) the following year’s Annual
Reimbursement Amount. If (X) for 24 consecutive months after such increase in the Reserve
Account is made by ArenaCo, no funds are withdrawn from the Reserve Account to make any
other payments, then the balance required to be maintained in the Reserve Account will be
reduced to an amount that, together with Net Arena Revenues for the prior fiscal year, will equal
the three times (3.0x) the following fiscal year’s Annual Reimbursement Amount, or (Y) for 12
consecutive months after such increase in the Reserve Account is made by ArenaCo no funds are
withdrawn from the Reserve Account and the balance maintained in the Reserve Account-
together with Net Arena Revenues for the prior fiscal year equals at least four times (4.0x) the
following fiscal year’s Annual Reimbursement Amount, then the balance required to be
maintained in the Reserve Account will be reduced to 1.0x the following year’s Annual
Reimbursement Amount. In no event will the amount held in the Reserve Account in any fiscal
year be less than the Annual Reimbursement Amount for the following fiscal year.

(ii)  Reserve Account. As collateral, ArenaCo will fund an account at a
financial institution reasonably acceptable to the City and County (the “Reserve Account”). The
Reserve Account shall be held in trust for the benefit of the City and County as provided in this
MOU, the Umbrella Agreement and the applicable Transaction Documents, and will be
governed/managed in accordance with an “account control agreement” to be included among the
Transaction Documents, the terms of which control agreement — which will include a grant to the
City and County of a first lien and first priority security interest in the Reserve Account -- and
all moneys or securities held in the Reserve Account. The terms of the account control
agreement or other security agreement will be consistent with this MOU and mutually agreed
upon in good faith by ArenaCo, and the City and County. The initial deposit into the Reserve
Account will be due on the Closing Date and will equal the Annual Reimbursement Amount for
the following fiscal year for the City and County. Thereafter, ArenaCo will make annual
deposits into the Reserve Account by June 1.of each year during the term of the Arena Use
Agreement that will cause the balance to equal the then next year’s actual Annual
Reimbursement Amount. All money held in the Reserve Account shall only be invested
pursuant to the terms of the account control agreement and such money shall only be invested in
- investments reasonably acceptable to the City and County. To the extent that the Annual
Reimbursement Amount declines due to a restructuring, principal pay-down, or other reduction
of the debt service for the Public Financing, then the amount to be held in the Reserve Account
will be similarly reduced (provided that the Coverage Ratio is still maintained). '

(iii) Withdrawals and Replenishing Deposit. If the City or County
draws on the Reserve Account or if the value of securities held in the Reserve Account decreases
and the balance in the Reserve Account is less than the Annual Reimbursement Amount for the
following year, ArenaCo will replenish the Reserve Account within 30 days.

g. Payment Default; First Priority Payment Position; Lien; Parent
Guaranty ' ' '
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(i) Payment Default; First Priority Payment; Lien. If ArenaCo
fails to pay all or any portion of the Base Rent or Additional Rent when due or to make any
required deposit into the Reserve Account or the Capital Account when required, then the City
and County may draw on the Reserve Account. The City’s and County’s right to receive
required payments of Base Rent and Additional Rent and ArenaCo’s obligation to fund the
Reserve Account and the Capital Account will have a first-priority payment position on all
revenue and receivables of ArenaCo. As the payment obligations of ArenaCo to the City and
County hereunder constitute operating expenses, (e.g., including but not limited to rent) such
payment obligations will be senior to all debt service payments on any Arena-related financing
and intercompany debt. The City’s and County’s right to receive the required payments of Base
Rent and Additional Rent as well as the amounts in the Reserve Account and the Capital
Account will be secured by a lien on and security interest in revenues and receivables of
ArenaCo. Such lien and its priority shall be agreed upon by lenders to ArenaCo, the City and
County and shall be set forth in the, Transaction Documents and the Intercreditor Agreement
described in Section 13.i below, and further secured as provided in Section 13.g.(if)and
(iii)below. In the event of a “Payment Default”, which for the purposes of this MOU will be

defined as ArenaCo’s failure to replenish the Reserve Account or to increase the deposits therein
~ to the required amount within thirty (30) days of receipt of notice from the City and County of
any draw on the Reserve Account or confirmation of insufficient coverage amount, the City and
County may exercise any and all remedies at law or equity or under or pursuant to this MOU, the
- Umbrella Agreement and the Transaction Documents.

(ii) Guarantees.

“(a) Parent Guaranty. Except as provided below in this Section,
 ArenaCo hereby agrees that the direct equity owner of ArenaCo (“ArenaCo Parent”) will also be
the direct equity owner of the entity that owns and operates the NBA Team unless there is a sale,
transfer or assignment in accordance with Section 23(iii)c. In addition to the security provided
for in Section 13.f(i) above, ArenaCo shall deliver, on the Transfer Date, an unsecured and
unconditional guaranty of ArenaCo Parent (the form of which shall be included in the
Transaction Documents) unconditionally guaranteeing ArenaCo’s obligations under the Arena
-Use Agreement, as well as the obligations of the NBA Team under the NBA Team's non-
relocation agreement defined in Section 18 of this MOU (each su¢h guaranty a “Parent
‘Guaranty”). If any other entity is an equity owner of more than a ten percent (10%) equity
interest in ArenaCo as of the date of the Transaction Documents or later acquires such an
ownership interest in ArenaCo (individually an "Other ArenaCo Parent Entity" or collectively
"Other ArenaCo Parent Entities"), then such Other ArenaCo Parent Entity shall be deemed an
ArenaCo Parent for purpose of this Section 13.g.(ii) and shall be required to provide a Parent
Guaranty; provided, however, that in such event the Parent Guaranty provided by ArenaCo
Parent and the Parent Guaranty provided by any such Other ArenaCo Parent Entities shall
provide that the obligations guaranteed by each such entity under their respective Parent
Guaranty will be pro rata, based upon each of their respective equity interests in ArenaCo, rather
than joint and several. In addition, if such Other ArenaCo Parent Entity is also the owner of the
NHL Team, then such Other ArenaCo Parent Guaranty shall also guarantee the obligations of the
NHL Team under the NHL Team's non-relocation agreement defined in Section 18 of this MOU.
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(b) Personal Guaranty. In addition to delivery of the Parent
Guaranty, on the Closing Date ArenaCo shall also deliver or cause to be delivered an unsecured,
personal guaranty ("Personal Guaranty") of Chris Hansen ("Personal Guarantor") guaranteeing
the obligations that are to be personally guaranteed as expressly provided for in this Section
13.g.(ii).(b). The Personal Guaranty will provide that the Personal Guarantor will guaranty the
following obligations ("Personal Guaranty Obligations"):

(1) the Repayment Obligation set forth in Section 1.a(ii); and

(2) until the first to occur of (a) the termination or release of
ArenaCo Parent's obligation under the Parent Guaranty to guaranty the payment obligations of"
ArenaCo to make the payments of the Annual Reimbursement Amount to the City and County
pursuant to the Use Agreement, or (b) the Public Financing has been fully repaid or defeased, or
(c) expiration of the "Remedy Period" of the Personal Guaranty as hereinafter defined, if and to
the extent a Payment Default exists as set forth in Section 13.g.(i) and (x) if ArenaCo fails to
make any required payment of the Annual Reimbursement Amount as and when due and payable
as provided herein and in the Use Agreement and subsequently fails to replenish the Reserve
Account as requlred herein and in the Use Agreement, and (y) Parent Guarantor fails to satisfy
its obligations. to make the required payment of the Annual Reimbursement Amount and to
replenish the Reserve Account under the Personal Guaranty, then Personal Guarantor (or, if
applicable, Successor Personal Guarantor(s), as hereinafter defined) shall personally guarantee
and make payment as and when the payments become due of the difference between any such
Annual Reimbursement Amounts and any sums paid to or received by the City and County in
payment of any such Annual Reimbursement Amounts from any sources, including from any
amounts remaining in the Reserve Account or sums or amounts thereafter deposited into the
Reserve Account by ArenaCo or any Parent Guarantor.

In connection with the Personal Guaranty, the Personal Guarantor or any Successor
Personal Guarantor(s) shall provide certification from an independent certified public accountant
that Personal Guarantor's or such Successor Personal Guarantor(s)' net worth is no less than $300
million (“Minimum Net Worth”). Such certification shall be made upon the reasonable request
of the City and County, but in no event shall such certification be required to be made more
frequently than annually. Any such certification shall be paid for as an operating expense of
ArenaCo. If any such certification shows that the Personal Guarantor’s or any Successor
Personal Guarantor(s)' net worth is less than the Minimum Net Worth, then the Personal
Guarantor or such Successor Personal Guarantor(s) shall be required to provide a nonrecourse
letter of credit for the benefit of the City and County in an amount equal to 2.0x the then current

“year’s Annual Reimbursement Amount until such time as such a certification is provided that
shows that such Personal Guarantor's or successor owner(s)' Minimum Net Worth is no less than
$300 Million. - In approving any future sale, assignment or transfer of interest as provided in
Section 23(c) of this MOU, the City and County must be reasonably satisfied with a comparable
Personal Guaranty from any successor majority or plurahty owner(s) of any purchaser, assignee
or transferee ("Successor Personal Guarantor(s)").

Notwithstanding anything to the contrary contained herein, the obligations of
Personal Guarantor or any Successor Personal Guarantor under the Personal Guaranty will only
require Personal Guarantor or any Successor Personal Guarantor to guaranty and make payment
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of any shortfall in any payments of Annual Reimbursement Amounts during the Remedy Period
as provided above as and when such Annual Reimbursement Amounts would otherwise have
‘become due absent a Payment Default as provided in this MOU. The obligations of Personal
.Guarantor or any Successor Personal Guarantor(s) under the Personal Guaranty will continue
only for a period of up to five (5) years (the “Remedy Period”) from the date on which Personal
Guarantor makes the first payment of the shortfall in any Annual Reimbursement Amount
required under the Personal Guaranty, and will apply only to any shortfall in any Annual
Reimbursement Amounts as and when the same would otherwise have become due during the
Remedy Period as provided herein. During the Remedy Period, the City and County may, but
shall not be obligated to, continue to pursue their remedies against ArenaCo and Parent
Guarantor (and, if applicable, any Other ArenaCo Parent Entities) resulting from such Payment
Default and default by any Parent Guarantor under the Parent Guaranty as provided for herein,
and in the Use Agreement, the Parent Guaranty, and in any of the other Transaction Documents.

Any payments made by Personal Guarantor or any Successor Personal
Guarantor(s) under the Personal Guaranty provided for in this Section 13.g.(ii).(b) will be
considered to be and will be treated as recoupable advances by Personal Guarantor or Successor
Personal Guarantor(s), and will be added to and included in any claims made or remedies that
may be sought by the City and County against or from ArenaCo, Parent Guarantor and, if
applicable any Other ArenaCo Parent Entities. In the event the City and County recoup, receive
* or collect amounts, whether from ArenaCo, Parent Guarantor, any Other ArenaCo Parent Entity,
the NBA Team, NHL Team, or their respective successors, transferees, assigns, bankruptcy
estates or trustees or administrators, sufficient to satisfy all damages incurred by the City and
County as the result of the payment defaults plus all amounts necessary to satisfy all the
obligations of the City and County under the Public Financing (the “Recoupment Amounts”),
then, to the extent the City and County recoup amounts in excess of the Recoupment Amounts,
the City and will repay and reimburse to Personal Guarantor or Successor Personal Guarantor(s),
as applicable, any amounts so collected and received by the City and County, until such time as
Personal Guarantor or any such Successor Personal Guarantor(s) have been reimbursed and
repaid in full for any amounts previously paid and advanced to the City and County under the
Personal Guaranty as provided for in this Section 13.g.(ii).(b), less all reasonable expenses
incurred by the City and County in the recoupment of the Recoupment Amounts (including
reasonable attorney’s fees). Notwithstanding the foregoing, it is expressly understood and
‘agreed that any amounts paid and advanced to the City and County under the Personal Guaranty
are recoupable by Personal Guarantor or any Successor Personal Guarantor(s) only if and to the
extent that the City and/or County collect or receive payment or reimbursement of such amounts
as provided herein, and the City and County will otherwise have no obligation to repay or
reimburse any such payments or advances to Personal Guarantor or any Successor Personal
Guarantor(s).

In addition to and without limiting the foregoing, in the event of a sale of the
NBA Team following a Payment Default by ArenaCo and the receipt by City and County of any
proceeds from any such sale of the NBA Team as provided in Section 13.g.(ii) below, if all of
the obligations due to the City and County under the Public Financing have not been previously
fully repaid or fully defeased, or are not fully repaid or fully defeased from any such proceeds
- received by the City and County, then until either 120 days following receipt by the City and
County of the proceeds from the sale of the NBA Team as provided in Section 13.g.(iii) below,
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or if the NBA Team is sold as provided in Section 13.g.(iii) below but the City and County are
not entitled to receive any proceeds from such sale, then 180 days following the date on which
such sale of the NBA Team is completed, the City and County will have the right, but not the
‘obligation, under the Use Agreement to "put" the Arena Facility, all the City's and County's
rights in or to the Arena Tenant Improvements, the Project Site and all of the City's and County's
rights under the Arena Use Agreement to Personal Guarantor or, if applicable, any Successor
Personal Guarantor(s), and Personal Guarantor or such Successor Personal Guarantor(s) will
have the obligation to purchase and acquire all of the same from the City and County, for a
purchase price equal to (a) any then remaining unpaid or undefeased obligations of the Public
Financing that have not been previously paid or defeased from all sources, including by
application of any proceeds received or to be received by the City and County from or in
connection with the exercise of any of their rights and remedies, including, but not limited to,
such a sale of the NBA Team, plus (b) any legal fees and costs and City and County staff billable
hours and costs actually paid or incurred by the City and County directly in connection with
collecting any amounts due from Personal Guarantor or any Successor Personal Guarantor(s)
under the Personal Guaranty. In the event that the City and County do not exercise this put right
within the applicable time period provided for above, then this put right and all obligations of
Personal Guarantor and any Successor Personal Guarantor(s) relating to this put right under the
Personal Guaranty will terminate and be of no further force or effect.

(iii) First Right to Distributions. Further, to satisfy any default in (A)
ArenaCo s obligations under the Arena Use Agreement and (B) the NBA Team’s obligations
under the non-relocation agreement required by Section 18, the City and County will also be
entitled to receive the first distributions of any proceeds from any sale of the NBA Team, subject
only to repayment of any obligations of the NBA Team related to any debt of the NBA Team to
the NBA or other lenders approved by the NBA that are secured by the NBA franchise and other
assets of the NBA Team up to the $125 million cap plus the amount of Public Financing used to
fund the SODO Transportation Infrastructure Fund in the Second Installment up to an additional
$25 million on such debt currently allowed under applicable NBA rules (“NBA Team Secured
Debt Obligations”). The total NBA Team Secured Debt Obligations shall not exceed $150
million. ArenaCo Parent shall covenant not to enter into any agreement that would interfere with
City's and County's rights to receive distributions of the proceeds of sale of the NBA Team
payable to City and County as and when provided for in this MOU, and the NBA Team shall
covenant not to enter into any agreement granting any lien, security interest or other
encumbrance on the NBA Team's assets in éxcess of the NBA Team Secured Obligations. The
Parties also agree to explore further ways to secure the obligations of ArenaCo, ArenaCo Parent
and the NBA Team subject to NBA requirements, rules, regulations and agreements.
‘Notwithstanding the foregoing, however, if the NBA revises its rules to allow NBA teams to
borrow in excess of the current limit of $150 million that may be secured by the NBA franchise
and other assets of NBA teams, then the NBA Team will be entitled to increase the amount of
the NBA Team Secured Debt Obligations; provided, however, that the NBA Team will limit the
amount of the NBA Team Secured Debt Obligations that will be senior to the right of the City
and County to receive distributions of any proceeds from any sale of the NBA Team to the lesser
of: (A) the maximum amount of NBA Team Secured Debt Obligations that is then allowed under
" NBA rules, or (B) 40% of the then "fair market value" ("FMV") of the NBA Team. The FMV of
the NBA Team will be as mutually agreed upon in good faith by the Parties at that time;
provided, however that if the Parties are unable to agree upon the FMV of the NBA Team at that
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time, then the FMV of the NBA Team will be determined by a sports industry recognized
appraiser with experience in valuing NBA teams selected by the mutual agreement of the Parties
pursuant to a customary valuation process to be specified in the Umbrella Agreement; but
provided further, however, that if the NBA Team Secured Debt increase of the NBA Team is
being sought in connection with the acquisition of the NBA Team on an arm’s-length basis by an
unrelated party, then the FMV will be equal to the actual all-in acquisition price of the NBA
Team. '

h. Special Purpose Entity; Insolvency. ArenaCo and ArenaCo Parent shall
be established as bankruptcy remote special purpose entities, with one or more independent
" managers or directors (as applicable) that would have to approve any bankruptcy filing.
ArenaCo shall contribute a minimum of $100 million in equity towards construction of the
Arena. If ArenaCo is determined to be bankrupt or insolvent as defined in the Umbrella
Agreement or the Transaction Documents; if any receiver, trustee or other similar official of all
or any part of the business of ArenaCo is appointed and is not discharged within 60 days after
appointment; if ArenaCo makes any general assignment of its property for the benefit of
creditors; if ArenaCo files a voluntary petition in bankruptcy or a state court receivership
proceeding, or applies for reorganization or arrangement with its creditors, under federal, state or
other laws now in force or hereafter enacted; if an involuntary petition of bankruptcy or
insolvency is filed against ArenaCo and is not dismissed within 60 days after the filing; and if
ArenaCo is in Payment Default then the City and County, at their election and unless prohibited
by law may (i) first - draw on the Reserve Account, and (ii) then - foreclose on their security
interests in the revenues and receivables from ArenaCo or the Arena, and/or (iii) replace
ArenaCo as operator of the Arena, and/or (iv) terminate the Umbrella Agreement and the Arena
Use Agreement. These remedies are not exclusive and will be in addition to all other remedies
available to the City and County. The provisions of this Section are in addition to and not
instead of or dependent upon the remedies set forth in Section 13.g or elsewhere in this
MOU. ‘ :

i Intercreditor Agreement. The Parties acknowledge that the Transaction
Documents shall include an intercreditor agreement between the City and County and ArenaCo's
lenders (“Intercreditor Agreement”) which. shall be in the form and substance reasonably
satisfactory to the City and County and ArenaCo's lenders. For the avoidance of doubt and
‘without limitation, the Intercreditor Agreement shall include provisions addressing removal of
Arena Tenant Improvements as a remedy, identifying which party to the Intercreditor Agreement
will be the controlling party or parties to direct remedies upon the occurrence of any Payment
Default, other limitations and timing of remedies for all parties.

j- Put and Call Options.

(i) Put Option. Upon expiration of the Arena Use Agreement term
(including any extensions exercised by ArenaCo or its designees or approved successors and
assigns), the City and County will have the right (the "Put Option") to require ArenaCo or its
designees or approved successors and assigns under the Arena Use Agreement to purchase from
the City and County all of the City and County’s right, title and interest in or to the Arena
Facility, the Project Site and all of the Arena Tenant Improvements for a purchase price in the
amount of $200 Million; provided, however, that in order to exercise such right, the City and
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County must provide ArenaCo or its designees or approved successors and assigns with written
notice of such election within 180 days following the end of the term of the Arena Use
Agreement (including any extensions exercised by ArenaCo or its designees or approved
successors and assigns).

' (i)  Call Option. In addition to the Put Option, at the end of the Arena
Use Agreement term (including any extensions exercised by ArenaCo or its designees or
approved successors and assigns), ArenaCo or its designees or approved successors and assigns
under the Arena Use Agreement will have the right (the "Call Option") to require the City and
County to sell to ArenaCo or its designees, approved successors and assigns, all of the City’s and
County’s right, title and interest in or to the Arena Facility, the Project Site and all of the Arena
Tenant Improvements for a purchase price equal to the greater of (a) the amount of the First
Installment, as increased on an annual basis by CPL, or (b) $200 Million; provided, however, that
in order to exercise such right, ArenaCo must provide the City and County or their designees or
approved successors and assigns with written notice of such election within 180 days following
the end of the term of the Arena Use Agreement (including any extensions exercised by ArenaCo
or its designees or approved successors and assigns). If ArenaCo or its designees or approved
successors and assigns under the Arena Use Agreement exercises the foregoing Call Option,
such purchasmg party shall be obligated to build a substantially similar new arena on the PI‘OJ ect
Site, in the sole discretion of the City and County

(iii) Demolition and Removal. If ArenaCo does not exercise the
foregoing call option and the City and County do not exercise the foregoing put option, then at
the end of the term of the Arena Use Agreement (including any extensions exercised by ArenaCo
or its designees or approved successors and assigns), if neither the NBA Team nor NHL Team
agree to continue to play at the Arena, then at the sole determination and election by the City and
County, ArenaCo or its designees or approved successor or assigns shall be obligated to pay for
the reasonable and actual direct costs of demolition and removal of the Arena Facility; provided,
‘however, that in order to elect to exercise such right, the City and County must provide ArenaCo
or its designees or approved successors and assigns with written notice of such election within
180 days following the end of the term of the Arena Use Agreement (including any extensions
exercised by ArenaCo or its designees or approved successors and assigns).

(iv)  All decisions provided for in this Section 13.j that are to be made
by the City and County will be made jointly by the City and County. ‘If there is a dispute
regarding any such decision, the decision will be made-by-the-majority-ewnerresolved by the
dispute resolution process set forth in Section 8.E. of the Interlocal Agreement between the City
and County. If neither party has submitted the dispute to binding arbitration by the deadline set
under that process, then the decision will be made by the majority owner.

k. Flow of Arena Tax Revenues.

(i) Tax Benefits. The Parties acknowledge that transactions provided
for in and authorized by this MOU may be structured in the Umbrella Agreement and
Transaction Documents in a manner that results in more positive tax benefits to the Parties,
including the ability of the City and County to issue tax-exempt debt.
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(ii) Arena Tax Revenues. Arena Tax Revenues will be deposited in
the Arena Revenue Account, except for those Arena Tax Revenues that are required to be
deposited into the SODO Transportation Infrastructure Fund prior to the Transfer Date. The City
and the County will provide ArenaCo with a monthly accounting detailing Arena Tax Revenues
collected and distributed.

(iii) Arena Revenue Account. The City w111 create an “Arena Fund”
(and accounts and subaccounts associated therewith) (collectively, “Arena Revenue Account”)
into which the City and County will deposit any Arena Tax Revenues (except those Arena Tax
Revenues that are required to be deposited in the SODO Transportation Infrastructure Fund prior
to the Transfer Date) plus Base Rent and Additional Rent payments received by the City and
County.

(iv)  City-County Capital Account. On an annual basis, after payment
of the Annual Reimbursement Amount has been made and only to the extent of any excess Arena
- Tax Revenue, the City and County will deposit the first $2 million of such excess into a separate
account (“City-County Capital Account”) to be used for Major Capital Projects, as defined in
Section 14. The City-County Capital Account shall at all times be the property of the City and
County, subject to use and application thereof as provided in this MOU and the applicable
Transaction Documents. Any Arena Tax Revenues received annually in excess of such first §2
million will either be used by the City and County to redeem or defease outstanding principal of
the Public Financing, or will be deposited by the City and County into the City-County Capital
Account; provided however, if, at any time during the first ten (10) years of the Arena Lease, the
~ City-County Capital Account has a balance of $10 million, no additional deposits will be made
into the City-County Capital Account. After the tenth (10th) year of the Arena Lease, the
allowed balance of the City-County Capital Account will increase by $2 million annually, until
the fifteenth (15th) year, and thereafter the maximum balance of the City-County Capital
Account will be $20 million. At such time as all outstanding principal of the Public Financing
‘has been fully retired or defeased, the above caps will no longer apply and, until the end of the
initial term of the Arena Use Agreement, any excess Arena Tax Revenues will thereafter be
deposited into the City-County Capital Account, which will be used and applied in the manner
provided for in this MOU and the applicable Transaction Documents. Upon expiration of the
initial term of the Arena Use Agreement (not including any extensions that may be exercised by
'ArenaCo), any funds remaining in the City-County Capital Account will be retained by the City
and County to be used for any purpose of their choice. The deposits described in this Section
will not in any way limit ArenaCo’s obligation to make its annual payment into the Capital
Account and to make all capital repairs, replacements and improvements to the Arena as required
in this MOU.

v) Termination. Following the defeasance or redemption of all
bonds or certificates of participation issued as part of the Public Financing, the City and County
will notify ArenaCo that it may withdraw all amounts remaining in the Reserve Account not
otherwise required to satisfy ArenaCo’s obligations under the Arena Use Agreement. From and
after the date the Arena Use Agreement (including any extensions exercised by ArenaCo or its
designees or approved successors or assigns) is terminated, the City and County may withdraw
all amounts remaining in the City-County Capital Account.
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14.  Capital Improvements.

a. Capital Account. ArenaCo will be required to make two equal semi-
annual cash deposits of $1 Million each (for a total of $2 Million in annual deposits) into an
account (“Capital Account”) in an amount equal to $2 million armually (“Capital Account
Requirement”). Funds in the Capital Account shall be used to make capital repairs, replacements
or improvements to the Arena in accordance with this Section 14. The initial Capital Account
deposit will be made on the first anniversary of the Commencement Date and payments will be
made semi-annually thereafter on the dates that Base Rent and Additional Rent are due.

b. Capital Improvements. Except as set forth herein, ArenaCo will, at its
sole cost and expense, make all Capital Expenditures relating to the Arena or its use.."Capital
Expenditures" means the purchase, installation, improvement, repair or replacement of items or
systems in the Arena Facility and Arena Tenant Improvements with a life expectancy of at least
three years, at a cost of five thousand dollars ($5,000.00) per item or system, including labor
costs, and that are necessary or appropriate to maintain the Arena throughout the term of the
Arena Use Agreement in good repair in accordance with the Schematic Design Package, Design
Standards and Operating Standards (as defined below) or which may be required by applicable
law, including but not.limited to, all capital improvements necessary to maintain the structural
integrity of the Arena.

¢ Procedure for Making and Approving Capital Improvements and
Maintenance Inspections. ArenaCo will, on an annual basis, prepare a proposed five-year
capital budget (“Five-Year CIP”) for anticipated Capital Expenditures and Major Capital.
Projects, as defined below, to be funded by the Capital Account and the City-County Capital
Account; provided, however, that nothing herein shall relieve ArenaCo of its obligations set forth
in Section 14.b above, regardless of whether a Capital Expenditure is contemplated by the Five-
Year CIP. Within sixty (60) days of the submission, the City and County will either accept the .
Five-Year CIP in totality, or provide ArenaCo with written notice of any line-items it reasonably
believes are not prudent or do not meet the definition of Capital Expenditures or Major Capital
Projects, with the undisputed line-items becoming the prevailing Five-Year CIP while any such
disputed line-items are being resolved by the Parties as hereinafter provided. The Parties will
undertake best efforts to come to a mutually acceptable agreement on the Five-Year CIP within
‘'sixty (60) days thereafter, and if the Parties are unable to reach an agreement within said 60-day
period, then the issue will be submitted to the dispute resolution provisions of this MOU. In
addition, the Parties will develop a procedure for periodic joint inspections and a schedule of
major maintenance activities which shall be prepared or reviewed by professionals
knowledgeable about life-cycle cost analysis for comparable public facilities. This procedure
will include (i) the right of the City-County Representative to receive material non-privileged
information regarding major capital improvements during the progress of any major capital
improvement projects, and (ii) the right of the City and County to enter upon the Arena for the
purposes of performing inspections of the Arena and Tenant Improvements. An ArenaCo
representative will, at the request of the City and County, accompany the City and County
Representative on the inspections. Within 30 days after such inspection, the City and County
may provide ArenaCo with a list of Capital Expenditures, including Major Capital Projects that
the City-County Representative reasonably determines are necessary to maintain the Arena and
Tenant Improvements in accordance with the Operating Standards: provided that any such Major
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Capital Projects undertaken by ArenaCo pursuant to the request of the City-County
Representative, may be funded from the City-County Capital Account notwithstanding any other
provisions of this MOU. If ArenaCo disputes the City-County Representative’s determination,
the ArenaCo representative and the City-County Representative will promptly meet to attempt to
resolve the dispute. If they fail to resolve the dispute, the parties will attempt to mediate the
dispute. If the parties fail to resolve the dispute through mediation, the Parties will submit their
dispute the dispute resolution provisions of this MOU.

d. Capital Account Availability. Upon Payment Default, the Capital
Account will be available as additional security to the City and County to meet the payment
obligations under the Public Financing. ArenaCo may draw on the Capital Account to make any
Capital Expenditures including Major Capital Projects consistent with the Five-Year CIP and to
fund any other Capital Expenditures. Subject to the rights of ArenaCo under the Arena Use
Agreement, all such Capital Expenditures and Major Capital Projects will become the property
of the City and County upon completion unless such repairs, replacements or improvements are
Tenant Improvements and owned by ArenaCo or the NBA Team or the NHL Team.

e. City-County Capital Account Availability. Provided there is no
Payment Default, and subject to any other mutually agreed-upon expenditures to be paid from
funds in the City-County Capital Account that are covered in any Five-Year CIP, the first $2
million in any funds deposited on an annual basis in the City-County Capital Account may be
utilized by ArenaCo for the purposes specifically provided for in this MOU, including for routine -
and any other maintenance and repairs performed by ArenaCo to the Arena Facility or to the City
and County owned Arena Tenant Improvements and for other capital repairs, replacements and
improvements to the Arena and the Tenant Improvements. If ArenaCo uses the City-County
Capital Account for routine and other maintenance and repairs, ArenaCo will make a deposit of
" an equal amount into the Capital Account, with such funds to be used periodically by ArenaCo
only for Major Capital Projects. Other funds deposited in the City-County Capital Account on
an annual basis shall only be utilized for major repairs to base systems and other major
improvements (e.g., major repairs to the (i) roof, (if) HVAC system, (iii) primary sound system,
(iv) primary lighting system, (v) ice sheet refrigeration system, (vi) primary scoreboards, (vii)
plumbing improvements and replacements, and (viii) primary electrical systems) (“Major Capital
Projects”). Any City and County-owned Capital Expenditures and Major Capital Projects are
‘subject to the rights of ArenaCo under the Arena Use Agreement. Notwithstanding the
foregoing and in the event of a Payment Default, the City and County may, at their discretion,
use any money in the City-County Capital Account for the payment, redemptlon or defeasance of
the Public Financing. :

15. Management, Operations and Use.

a. Operating Expenses. ArenaCo will control and will be solely responsible
- for all day-to-day operations, expenses, and costs for routine maintenance of and repairs to the
Arena (“Arena Operating Expenses”) to maintain it to a standard comparable to three mutually
agreed upon professional basketball and ice hockey arenas suitable for NBA and NHL teams and
recently constructed, serving as the home facility for NHL and NBA Teams or under
construction (“Operating Standards”). The City and County will have no respon51b111ty for any
Arena Operating Expenses (except for incremental out-of-pocket expenses associated with City-
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County Events). ArenaCo shall at all times maintain at least three times (3.0x) the average
monthly Arena Operating Expenses in an Operations and Maintenance Fund to be maintained by
ArenaCo and its lenders. '

(9] Arena Operating Expenses. Arena Operating Expenses means
all expenses or obligations, as determined on a cash basis, of whatever kind or nature made or
incurred by ArenaCo or any third-party management company that may be engaged by ArenaCo,
within the scope of ArenaCo’s authority or responsibility under this MOU or the Transaction
Documents for the management, operation or maintenance of the Arena, including, but not
limited to, all reasonable costs of the City and County related to the City-County Representative
and ArenaCo’s expenses (to the extent not duplicative of other expenses enumerated herein); all
payments to be made by ArenaCo or its affiliates under the terms of this MOU, the Umbrella

Agreement or the Transaction Documents, including but not limited to: rent payments;
Impositions (as defined below); expenses related to parking areas (if applicable); box office
expenses for third-party events; all expenses incurred to obtain Arena Revenues (pro-rated where
appropriate to reflect an appropriate allocation of revenues between ArenaCo and either the NBA
Team or NHL Team); salaries, wages and benefits of personnel working at the Arena including
personnel employed by ArenaCo or through its affiliates or service contractors; human resource
support services and training and development expenses; contract labor expenses; maintenance
and repairs; utilities; deposits for utilities; telephone expenses; management fees paid to any
third-party management company; expenses incurred under use or license agreements with

- licensees or other users of the Arena; telescreen, video and/or sco