AN ORDINANCE relating to Street and Sidewalk
“Use, amending Section 15.48.900; repealing
Chapter 15.50; and adding a new Chapter 15.90
“to Title 15 of the Seattle Municipal Code.
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ORDINANCE [/ 7/ 244/

AN ORDINANCE relating to Street and Sidewalk Use, amending Section 15.48.900; repealing
Chapter 15.50; and adding a new Chapter 15.90 to Title 15 of the Seattle Municipal
Code.

WHEREAS, the enforcement system for processing Street and Sidewalk Use Code violations
should recognize that the majority of citizens will voluntarily comply with the code
requirements once they are aware of a violation; and

WHEREAS, the current enforcement system can be changed to be more effective in dealing with
the more difficult street and sidewalk use cases, particularly those involving continuing
offenders and adjacent property owners who are unwilling to comply with the City’s
requirements; and

WHEREAS, it is appropriate that the Street and Sidewalk Use Code should discourage
continuing violations by imposing cumulative penalties; and

WHEREAS, enforcement against violators is necessary to protect the public health, safety and
welfare, and effective implementation of the street and sidewalk use permit program
requires consistent ongoing enforcement against violators, even though most people will
abide by all the rules and regulations required by Title 15;

NOW, THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. SMC 15.48.900 is amended as follows:

A. Each violation of Section 15.48.040 shall be a civil infraction as contemplated by RCW
Chapter 7.80 and deemed to be a Class 3 civil infraction under RCW 7.80120(c), and shall subject the
violator to a maximum penalty and a default amount of Fifty Dollars ($50.00) plus statutory assessments.
If the person is unable to pay the monetary penalty, the court may order performance of a number of
hours of community service in lieu of a monetary penalty.

B. Each violation of Section 15.48.10((8))5 shall be a civil infraction as contemplated by RCW
Chapter 7.80 and deemed to be a Class 1 civil infraction under RCW 7.80.120(a), and shall subject the

violator to a maximum penalty and default amount of Two Hundred Fifty Dollars ($250.00) plus
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statutory assessments. The penalty for a civil infraction is in addition to the civil liability of the person
responsible for the posting to the City for the cost of removal under Sections 15.48.120 and 15.48.130.

C. As contemplated by RCW 7.80.160, a person who fails to sign a notice of civil infraction or
who willfully violates his or her written and signed promise to appear in court or his or her written and
signed promise to respond to a notice of civil infraction is guilty of a misdemeanor regardless of the
disposition of the notice of civil infraction. A person who willfully fails to pay a monetary penalty or
perform community service as ordered by a court may be found in contempt of court as provided in
chapter 7.21 RCW.

D. _An action for a civil infraction shall be initiated and process in the manner contemplated by
RCW Chapter 7.80 and the Infraction Rules for Courts of Limited Jurisdiction. For purposes of RCW

7.80.040, the “enforcement officer” authorized to enforce the provisions of this title are: {1) as to park

drives and boulevards, the Superintendent of Parks and Recreation, and as to other public places, the

Director of the Seattle Department of Transportation; (2) authorized representatives or assistants of either

of them: and (3) a commissioned officer of the Seattle Police Department and a person issued a Special

Police Officer Commission by the Chief of Police with authority to enforce this title.

Section 2. Chapter SMC 15.50 is repealed.

Section 3. A new Chapter SMC 15.90 Enforcement is adopted to read as follows:

SMC 15.90.002 Violations.

A. It is a violation of Title 15 for any person to initiate or maintain or cause to be initiated
or maintained the use of any public place within The City of Seattle without first obtaining the
permits or authorizations required for the use by Title 15.

B. It is a violation of Title 15 for any person to use any public place in any manner that is

not permitted by the terms of any permit or authorization issued pursuant to Title 15 or previous
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codes, provided that the terms or conditions are explicitly stated on the permit or the approved
plans.

C. Itis a violation of Title 15 to remove or deface any sign, notice, complaint or order
required by or posted in accordance with Title 15.

D. It is a violation of Title 15 to misrepresent any material fact in any application, plans
or other information submitted to obtain any street or sidewalk use authorization.

E. It is a violation of Title 15 for anyone to fail to comply with the requirements of Title
15.
SMC 15.90.004 Authority to enforce.

A. The Director of the Seattle Department of Transportation is authorized to enforce Title
15. The Director may call upon the police, fire, health or other appropriate City departments to
assist in enforcement. The Director is also authorized to enforce Section 23.55.004, Signs
projecting over public rights-of-way. |

B. Upon presentation of proper credentials, the Director or duly authorized representative
of the Director may, with the consent of the owner or occupier of a building or premises, or
pursuant to a lawfully issued inspection warrant, enter at reasonable times any building or
premises subject to the consent or warrant to perform the duties imposed by the Street and
Sidewalk Use Code. The Director or duly authorized representative of the Director may enter
any public place at any time.

- C. The Street and Sidewalk Use Code shall be enforced for the benefit of the health,
safety and welfare of the general public, and not for the benefit of any particular person or class
of persons.

D. It is the intent of this Street and Sidewalk Use Code to place the obligation of
complying with its requirements upon the adjacent property owner, occupant or other person

responsible for the use of public places within the scope of this Code.
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E. No provision of or term used in this Code is intended to impose any duty upon the City
or any of its officers or employees which would subject them to damages in a civil action.
SMC 15.90.006 Investigation and notice of violation.

A.. The Director is authorized to investigate any use of a public place which the Director
reasonably believes does not comply with the standards and requirements of this Street and
Sidewalk Use Code.

B. If after investigation the Director determines that the standards or requirements have
been violated, the Director may issue a notice of violation to the adjacent property owner,

occupant or other person responsible for the violation. The notice of violation shall state

| separately each standard or requirement violated, shall state what corrective action, if any, is

necessary to comply with the standards or requirements; and shall set a reasonable time for
compliance.

C. The notice shall be served upon the adjacent property owner, occupant or other person
responsible for the violation by personal service in the manner set forth in RCW 4.28.080 for
service of a summons or sent by first class mail, addressed to the last known address of such
person(s). Service shall be complete at the time of personal service, or if mailed, three days
following the date of mailing. If a notice of violation sent by first class mail is returned as
undeliverable, service may be made by posting the notice of violation at a conspicuous place on
the site.

D. Nothing in this section shall be deemed to limit or preclude any action or proceeding
pursuant to Section 15.90.010 or Section 15.90.012, and nothing in this section shall be deemed
to obligate or require the Director to issue a notice of violation prior to the imposition of ¢ivil or
criminal penalties.

E. A notice or an Order may be amended at any time in order to:

1. Correct clerical and other errors, or

2. Cite additional authority for a stated violation.

e &
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F. Violations of SMC 15.48.040 and 15.48.100 shall be cited in accordance with SMC
15.48.900. |

G. Unless a request for review before the Director is made in accordance with Section
15.90.014 the notice of violation shall become the final order of the Director. After the notice of
violation becomes the final order of the Director, a copy of the notice of violation may be filed
with the King County Department of Records and Elections. Any final order other than a stop-
work order or emergency order issued by the Director pursuant to this subtitle may be appealed to

the Hearing Examiner by an aggrieved person. Appeals to the Hearing Examiner shall be

| initiated by filing a written notiée with the applicable fee within fifteen (15) days of the date set

| for compliance in the notice of violation or Order following a review by the Director.

SMC 15.90.008 Time to comply.
When calculating a reasonable time for compliance, the Director shall consider the
following criteria:
1. The type and degree of violation cited in the notice;
2. The stated intent, if any, of an adjacent property owner, occupant or other
responsible party to take steps to comply;
3. The procedural requirements for obtaining a permit to carry out corrective
action;
4. The complexity of the corrective action; and
5. Any other circumstances beyond the control of the adjacent property owner,
occupant or other responsible party.
SMC 15.90.010 Stop Work Order.
Whenever a violation of this Code will materially impair the Director's ability to secure
compliance with this Code, when the violation threatens the health or safety of the public, or
when the violation interferes with the public’s use and enjoyment of the public place the Director

may issue a Stop Work Order specifying the violation and prohibiting any work or other activity
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at the site by posting the Stop Work Order in a conspicuous place at the site, if posting is

| physically possible, or by serving the adjacent property owner, Occupaht or other person

responsible for the use. A failure to comply with a Stop Work Order shall constitute a violation
of this Street and Sidewalk Use Code.
SMC 15.90.012 Emergency Order.

Whenever any use or activity in violation of this Code threatens the health and safety of
any member of the public, the Director may issue an Emergency Order directing that the use or
activity be discontinued and the condition causing the threat to the public health and safety be
corrected. The Emergency Order shall specify the time for compliance and shall be posted in a
conspicuous place at the site, if posting is physically possible, or served on the adjacent property
ownér, occupant or other person responsible for the use. A failure to comply with an Emergency
Order shall constitute a violation of this Street and Sidewalk Use Code.

SMC 15.90.014 Review by the Director.

A. Any person aggrieved by a notice of violation issued by the Director pursuant to
Section 15.90.006 may obtain a review of the notice by requesting such review in writing within
ten (10) days of the date of the notice. When the last day of the period so computed is a Saturday,
Sunday or federal or City holiday, the period shall run until five (5:00) p.m. on the next business
day. The request shall be in writing, and within thirty (30) days of the request for review the
aggrieved person shall submit any additional information to be considered for the review. Before
the deadline for submission of information, any person aggrieved by or interested in the notice of
violation (including any persons served the notice of violation and the complainant) may submit
any additional information in the form of written material to the Director for coﬁsideration as part]
of the review.

B. The review will be made by a representative of the Director who is familiar with the
case and the applicable ordinances. The Director's representative will review all additional

information received by the deadline for submission of information. The reviewer may also
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request clarification of information received and a site visit. After review of the additional
information, the Director may:
1. Sustain the notice of violation;
2. Withdraw the notice of violation;
3. Continue the review to a date qertain for receipt of additional information; or
4. Modify the notice of violation, which may include an extension of the
compliance date.

C. The Director shall issue an Order of the Director containing the decision and shall
cause the same to be mailed by first class mail to the person or persons named on the notice of
violation. The Director may file the Order with the Department of Records and Elections of
King County. Appeal of the Order shall be made in accordance with SMC 15.90.006(G).
SMC 15.90.016 Extension of Compliance Date.

The Director may grant an extension of time for compliance with any notice or Order,

| whether pending or final, upon the Director’s finding that substantial progress toward compliance

has been made and that the public will not be adversely affected by the extension. An extension
of time may be revoked by the Director if it is shown that the conditions at the time the extension
was granted have changed, the Director determines that a party is not performing corrective
actions as agreed, or if the extension creates an adverse effect on the public. The date of
revocation shall then be considered the compliance date.

15.90.018 Civil penalty.

A. In addition to any other sanction or remedial procedure which may be available, any
person violating or failing to comply with any of the provisions of Title 15 and who is identified
in an order of the Director shall be subject to a cumulative penalty of up to Five-hundred Dollars
($500) per day for each violation from the date set for compliance until the person complies with

the requirements of the code.
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B. The penalty imposed by this section shall be collected by civil action brought in the
name of the City. The Director shall notify the City Attorney in writing of the name of any person
subject to the penalty, and the City Attorney shall, with the assistance of the Director, take
appropriate action to collect the penalty. In any civil action for a penalty, the City has the burden
of proving by a preponderance of the evidence that a violation exists or existed; the issuance of
the notice of violation or of an order following a review by the Director is not itself evidence that
a violation exists.

C. The violator may show as full or partial mitigation of liability:

1. That the violation giving rise to the action was caused by the wilful act, or
neglect, or abuse of another; or
2. That correction of the violation was commenced promptly upon receipt of the
notice thereof, but that full compliance within the time specified was prevented by
inability to obtain necessary materials or labor, inability to gain access to the public place,
or other condition or circumstance beyond the control of the defendant.
SMC 15.90.020 Alternative criminal penalty.

Any person who violates or fails to comply with any of the provisions of Title 15 shall be
guilty of a gross misdemeanor subject to the provisions of Chapters 12A.02 and 12A.04, except
that absolute liability shall be imposed for such a violation or failure to comply and none of the
mental states described in Section 12A.04.030 need be proved. The Director may request the City
Attorney to prosecute such violations criminally as an alternative to the notice of violation
procedure outlined in this chapter. Each day any person shall continue to violate or fail to
comply with the provisions of this title and each occurrence of a prohibited activity shall be
deemed and considered a separate offense.

SMC 15.90.022 Additional relief.
The Director may seek legal or equitable relief to enjoin any acts or practices and abate

any condition which constitutes or will constitute a violation of the Street and Sidewalk Use
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Code when civil or criminal penalties are inadequate to effect compliance. In any such action,

is not itself evidence that a violation exists or will exist. Nothing in this section shall prevent the
Director from abating any use of a public place without a permit or impounding personal
property in a public place without a permit pursuant to SMC 15.04.072, 15.18.020, and Chapter
15.38.
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Section 4. This ordinance shall take effect and be in force thirty (30) days from and after
its approval by the Mayor, but if not approved and returned by the Mayor within ten (10) days
after presentation, it shall take effect as provided by Municipal Code Section 1.04.020.

Passed by the City Council the ¥ o day of Zﬁ; 3%3 Hgi » 2003, and signed by me in open

session in authentication of its passage this 4

‘ 2003
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FISCAL NOTE FOR NON-CAPITAL PROJECTS
Department: Contact Person/Phone: DOF Analyst/Phone:
| Seattle Transportation | Richard Richmire/684-0391 | Jennifer Devore/615-1328 j
Legislation Title:

AN ORDINANCE relating to Street and Sidewalk Use, amending Section 15.48.900; repealing
Chapter 15.50; and adding a new Chapter 15.90 to Title 15 of the Seattle Municipal Code.

¢ Summary of the Legislation:

Provides an alternative civil process to gain voluntary compliance of the Street Use Code
in addition to the existing criminal penalties, which are seldom applied except under the
most severe emergency conditions. The existing criminal penalties are often considered
too harsh for the violations and do not offer an effective communication and appeals
process between Seattle Transportation and the person violating the code. This Notice of
Violation (NOV) process is closely modeled after DCLU’s NOV process, which has
proven to be a fair and effective code enforcement tool. The civil penalties included in
this ordinance are expected to be used infrequently, since most code violations will be

corrected when Seattle Transportation issues a NOV warning, and thus have no impact on
revenue.

e Background: (Include brief description of the purpose and context of legislation and
include record of previous legislation and funding history, if applicable):

The existing Street Use Code allows criminal prosecution for violations of the
applicable sections of the SMC. These penalties do not provide for an effective
communication tool to achieve the goal of voluntary compliance with the code.
Seattle Transportation then faces the difficult task of achieving compliance without
an established civil process, or utilizing the available criminal penalties, which are
typically more extreme in punishment than the department is willing to pursue.

® Please check one of the following:

X This legislation does not have any financial implications, (Stop here and delete

the remainder of this document prior to saving and printing.)
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ORDINANCE /

AN ORDINANCE relating to Street and Sidewalk Use, amending Section 15.48. 9(),9’ repeahng
Chapter 15.50; and adding a new Chapter 15.90 to Title 15 of the Seattlei)ﬂummpal
Code.

WHEREAS, the enforcement system for processing Street and Sidewalk USe Code violations
should recognize that the majority of citizens will voluntarily comply with the code
requirements once they are aware of a violation; and

4

WHEREAS, the current enforcement system can be changed to b I/;IOI‘C effective in dealing with
the more difficult street and sidewalk use cases, particulatly those involving continuing
offenders and adjacent property owners who are unwilling to comply with the City’s
requirements; and

/
WHEREAS, it is appropriate that the Street and Sidewatk Use Code should discourage
continuing violations by imposing cumulative penalties; and

welfare, and effective implementation of ghe street and sidewalk use permit program
requires consistent ongoing enforcemenyt against violators, even though most people will

WHEREAS, enforcement against violators is r;ic’egz‘ﬁary to protect the public health, safety and
abide by all the rules and regulation/s/ye'quired by Title 15;

NOW, THEREFORE,

BE IT ORDAINED BY THE CITY @F SEATTLE AS FOLLOWS:

Section 1. SMC 15.48.900 is/émended as follows:

A. Each violation of Sectioiw(/l/ 5.48.040 shall be a civil infraction as contemplated by RCW
Chapter 7.80 and deemed to be a ¢lass 3 civil infraction under RCW 7.80120(c), and shall subject the
violator to a maximum penalty gnd a default amount of Fifty Dollars ($50.00) plus statutory éssessments.
If the person is unable to pay EZ:“ monetary penalty, the court may order performance of a number of
hours of community service 1{1 lieu of a monetary penalty.

B. Each violation of Section 15.48.10((8))5 shall be a civil infraction as contemplated by RCW
Chapter 7.80 and deemed to be a Class 1 civil infraction under RCW 7.80.120(a), and shall subject the

violator to a maximum penalty and default amount of Two Hundred Fifty Dollars ($250.00) plus
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statutory assessments. The penalty for a civil infraction is in addition to the civil liability o /f the person
responsible for the posting to the City for the cost of removal under Sections 15.48. 12()/and 15.48.130.
C. As contemplated by RCW 7.80.160, a person who fails to sign a no‘uce fog civil infraction or
who willfully violates his or her written and signed promise to appear in courtnr hlS or her written and
signed promise to respond to a notice of civil infraction is guilty of a mzs@g‘h’l{eanor regardless of the
disposition of the notice of civil infraction. A person who willfully f@i&g’i;to pay a monetary penalty or
perform community service as ordered by a court may be found izjlj_’,c"(;htempt of court as provided in

chapter 7.21 RCW. j/

D. An action for a civil infraction shall be initiate¢*§nd process in the manner contemplated by

J!‘
RCW Chapter 7.80 and the Infraction Rules for Courts g)-f Limited Jurisdiction. For purposes of RCW

/
7.80.040. the “enforcement officer” authorized to enférce the provisions of this title are: {1) as to park

drives and boulevards. the Superintendent of Parks and Recreation, and as to other public places, the

7

Director of the Seattle Department of Trananpfétion; (2) authorized representatives or assistants of eithern

of them: and (3) a2 commissioned officer of ; ffile Seattle Police Department and a person issued a Special

Police Officer Cominission by the Chief: ;éf Police with authority to enforce this title.

¢
4
£
i

Section 2. Chapter SMC ,1 5.50 is repealed.

/

Section 3. A new Cﬁé{pter SMC 15.90 Enforcement is adopted to read as follows:

SMC 15.90.002 Violations,

A ltisa Violatio'ix of Title 15 for any person to initiate or maintain or cause té be initiated
or maintained the use of any public place within The City of Seattle without first obtaining the
permits or authorizations required for the use by Title 15.

B. It is a violation of Title 15 for any person to use any public place in any manner that is

not permitted by the terms of any permit or authorization issued pursuant to Title 15 or previous
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codes, provided that the terms or conditions are explicitly stated on the permit or thg,aﬁ;roved
plans. ///

C.ltisa violation of Title 15 to remove or deface any sign, notic%/ég;nplaint or order
required by or posted in accordance with Title 15. J// g

D. It is a violation of Title 15 to misrepresent any mate;;iaf/%act in any application, plans
or other information submitted to obtain any street or sidgwé/lzll use authorization.

E. It is a violation of Title 15 for anyone to {mitg comply with the requirements of Title

A. The Director of the Seattlg@‘égartment of Transportation is authorized to enforce Title
15. The Director may call upon}hé})olice, fire, health or other appropriate City departments to
assist in enforcement. The If)«i’fgctor is also authorized to enforce Section 23.55.004, Signs
projecting over public r@gﬁ(’;s-of-way.

B. Upon pri§e’£;ation of proper credentials, the Director or duly authorized representative
of the Director 1}}&& with the consent of the owner or occupier of a building or premises, or
pursuant to af‘_}’éiivfuﬁy issued inspection warrant, enter at reasonable times any building or
premises sub; ect to the consent or warrant to perform the duties imposed by the Street and
Sidewq}l&iUse Code. The Director or duly authorized representative of the Director may enter
any pxijblic place at any time.

C. The Street and Sidewalk Use Code shall be enforced for the benefit of the health,
safety and welfare of the general public, and not for the benefit of any particular person or class
of persons.

D. It is the intent of this Street and Sidewalk Use Code to place the obligation of
complying with its requirements upon the adjacent property owner, occupant or other person

responsible for the use of public places within the scope of this Code.
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E. No provision of or term used in this Code is intended to impose any duty upon thgf‘City
or any of its officers or employees which would subject them to damages in a civil action/

&
ks

SMC 15.90.006 Investigation and notice of violation. S
A. The Director is authorized to investigate any use of a public place whic{_}if%he Director
reasonably believes does not comply with the standards and requirements of ‘ghié Street and

Ve
Sidewalk Use Code. 7

/
B. If after investigation the Director determines that the standa’yd(; or requirements have
/

been violated, the Director may issue a notice of violation to the a’glj”éfcent property owner,
occupant or other person responsible for the Violaﬁon. The nogi,éé of violation shall state
separately each standard or requirement violated, shall sta{gz&hat corrective action, if any, is
necessary to comply with the standards or requiremen@g%nd shall set a reasonable time for
compliance. f//

C. The notice shall be served upon the a;lj’gcent property owner, occupant or other person
responsible for the violation by personal segyijée in the manner set forth in RCW 4.28.080 for
service of a summons or sent by first clat§§!}nail, addressed to the last known address of such

person(s). Service shall be complete ﬁ the time of personal service, or if mailed, three days

following the date of mailing. If at_,ﬁfotice of violation sent by first class mail is returned as

/
7

undeliverable, service may be rpéde by posting the notice of violation at a conspicuous place on
the site. /"‘"; |

D. Nothing in thi§,ff§féction shall be deemed to limit or preclude any action or proceeding
pursuant to Section 15 90010 or Section 15.90.012, and nothing in this section shall be deemed
to obligate or require__:.éle Director to issue a notice of violation prior to the imposition of civil or
criminal penalties. -

E. A notice or an Order may be amended at any time in order to:

1. Correct clerical and other errors, or

2. Cite additional authority for a stated violation.

b
S,
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F. Violations of SMC 15.48.040 and 15.48._1 00 shall be cited in accordance witl;,SMC
/

G. Unless a request for review before the Director is made in accordancefwli/th Section
15.90.014 the notice of violation shall become the final order of the Director. ! A}ter the notice of
violation becomes the final order of the Director, a copy of the notice of V@Qfgtion may be filed
with the King County Department of Records and Elections. Any ﬁnq},féider other than a stop-
work order or emergency order issued by the Director pursuant to fpi/s/subtitle may be appealed to|
the Hearing Examiner by an aggrieved person. Appeals to the/Hééring Examiner shall be
initiated by filing a written notice with the applicable fee \}Lﬂ{m fifteen (15) days of the date set
for compliance in the notice of violation or Order follq)nffng a review by the Director.

SMC 15.90.008 Time to comply. //
When calculating a reasonable time f01j /a’gmpliance, the Director shall consider the
following criteria: /
1. The type and degree o/%alation cited in the notice;
2. The stated intent, %/ﬁélny, of an adjacent property owner, occupant or other
responsible party to take s/izébs to comply;
3. The procedur;ﬂf requirements for obtainingVa permit to carry out corrective
action; I,!" /
4. The comgfixity of the corrective action; and
5. Any othféjf circumstances beyond the control of the adjacent property owner,
occupant or otheg responsible party.
SMC 15.90.010 Stop Work Order.
Whenever a violation of this Code will materially impair the Director's ability to secure

compliance with this Code, when the violation threatens the health or safety of the public, or

when the violation interferes with the public’s use and enjoyment of the public place the Director

may issue a Stop Work Order specifying the violation and prohibiting any work or other activity
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at the site by posting the Stop Work Order in a conspicuous place at the site, if posting,iré/

physically possible, or by serving the adjacent property owner, occupant or other pe{éon

responsible for the use. A failure to comply with a Stop Work Order shall constitute a violation
/”J

of this Street and Sidewalk Use Code.
SMC 15.90.012 Emergency Order. e

L
i

Whenever any use or activity in violation of this Code ;hreatens the health and safety of
any member of the public, the Director may issue an Eme;gency Order directing that the use or
activity be discontinued and the condition causing thg%h;eat to the public health and safety be
corrected. The Emergency Order shall specify ﬂ}e’ fi/me for compliance and shall be posted in a
conspicuous place at the site, if posting is ph)l§12ally possible, or served on the adjacent property
owner, occupant or other person responsﬁ;b’fé for the use. A failure to comply with an Emergency
Order shall constitute a violation of /t;ﬁ'g/Sueet and Sidewalk Use Code.

SMC 15.90.014 23-96:614 Reviex by the Director.

A. Any person aggrie\/@ﬁ! by a notice of violation issued by the Director pursuant to
Section 15.90.006 may ob/‘gafi; a review of the notice by requesting such review in writing within
ten (10) days of the dat/e/éf the notice. When the last day of the period so computed is a Saturday,
Sunday or federal or/éity holiday, the period shall run until five (5:00) p.m. on the next business
day. The request/sﬁall be in writing, and within thirty (30) days of the request for review the
aggrieved pers?_,f; shall submit any additional information to be considered for the review. Before

the deadline f()r submission of information, any person aggrieved by or interested in the notice of

/
violation (ilﬁcluding any persons served the notice of violation and the complainant) may submit

any addigi'bnal information in the form of written material to the Director for consideration as part

7

of the review.
B. The review will be made by a representative of the Director who is familiar with the
case and the applicable ordinances. The Director's representative will review all additional

information received by the deadline for submission of information. The reviewer may also
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request clarification of information received and a site visit. After review of the addif;o’fl/;il
information, the Director may: 4
1. Sustain the notice of violation;
2. Withdraw the notice of violation;
3. Continue the review to a date certain for receipt of agldiﬁonal information; or

4. Modify the notice of violation, which may incluc,le‘"{an extension of the

compliance date. e

!J

C. The Director shall issue an Order of the Dlrect()r €ontaining the decision and shall
cause the same to be mailed by first class mail to the pefson or persons named on the notice of
violation. The Director may file the Order with thefﬁepartment of Records and Elections of
King County. Appeal of the Order shall be made in accordance with SMC 15.90.006(G).

SMC 15.90.016 Extension of Compliance Qé{e.

The Director may grant an exten§j’é;1 of time for compliance with any notice or Order,
whether pending or final, upon the D;ré’;:tor’s finding that substantial progress toward compliance
has been made and that the public Wﬂl not be adversely affected by the extension. An extension
of time may be revoked by the Dlrector if it is shown that the conditions at the time the extension
was granted have changed, th,e D1rector determines that a party is not performing corrective
actions as agreed, or if the I@xtenszon creates an adverse effect on the public. The date of
revocation shall then be gfénsidered the compliance date.

15.90.018 Civil penalgii

A.In additior}i{o any other sanction or remedial procedure which may be available, any
person violating or falhng to comply with any of the provisions of Title 15 and who is identified
in an order of the ﬁirector shall be subject to a cumulative penalty of up to Five-hundred Dollars
($500) per day for"each violation from the date set for compliance unti! the person complies with

the requirements of the code.
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B. The penalty imposed by this section shall be collected by civil action brought i/_rﬁﬂe
name of the City. The Director shall notify the City Attorney in writing of the name ofany person|
subject to the penalty, and the City Attorney shall, with the assistance of the Diggefgr, take
appropriate action to collect the penalty. In any civil action for a penalty, thefC1ty has the burden
of proving by a preponderance of the evidence that a violation exists or, Jeiésted; the issuance of
the notice of violation or of an order following a review by the Diggc’t/;r is not itself evidence that

Vs

a violation exists. /_/“
e

C. The violator may show as full or partial mitiga}i@’r{ of liability:
1. That the violation giving rise to the §e{ion was caused by the wilful act, or

/
neglect, or abuse of another; or

i
£

2. That correction of the violatigﬁfwas commenced promptly upon receipt of the
notice thereof, but that full compliax}dg within the time specified was prevented by
inability to obtain necessary matf;;’fgls or labor, inability to gain access to the public place,
or other condition or circumstgﬁ;e beyond the control of the defendant.

SMC 15.90.020 23:90-620 Alterna};fée criminal penalty.

Any person who Violatesl_gzi;; fails to comply with any of the provisions of Title 15 shall be
guilty of a gross misdemeanor /siflbj ect to the provisions of Chapters 12A.02 and 12A.04, except
that absolute liability shall bf;’/imposed for such a violation or failure to comply and none of the
mental states described in Séction 12A.04.030 need be proved. The Director may request the City|
Attorney to prosecute sudh violations criminally as an alternative to the notice of violation
procedure outlined in th;s chapter. Each day any person shall continue to violate or fail to
comply with the prov}éions of this title and each occurrence of a prohibited activity shall be
deemed and ccnsidef;d a separate offense.

SMC 15.90.022 zﬁ%-@gz Additional relief.
The Direct,‘ér may seek legal or equitable relief to enjoin any acts or practices and abate

any condition which constitutes or will constitute a violation of the Street and Sidewalk Use
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Code when civil or criminal penalties are inadequate to effect compliance. In any’such action,
the City has the burden of proving by a preponderance of the evidence that a*violation exists or
will exist; the issuance of the notice of violation or of an order following a review by the Director

is not itself evidence that a violation exists or will exist, Nothing }n’ this section shall prevent the

 Director from abating any use of a public place without a pern},i-{br impounding personal

property in a public place without a permit pursuant to SAiI/Q“ 1 5.04.072, 15.18.020, and Chapter

15.38. /

T
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Section 4. This ordinance shall take effect and be in force thirty (30) dayyffgm and after
~ 7
its approval by the Mayor, but if not approved and returned by the Mayor within ten (10) days
. /j
after presentation, it shall take effect as provided by Municipal Code Se;ci"én 1.04.020.

Passed by the City Council the day of , 2002 -and signed by me in open
session in authentication of its f)assage this day of / , 2002.
—_— —F—
1//’
President __ / of the City Council
Approved by me this day of , 2@02
/
/
/
Greg;éry Nickels, Mayor
/
Filed by me this day of ' 2002.
,}/)j
/=
/ City Clerk
(Seal) ;"f

-10 -




City of Seattle

Gregory J. Nickels, Mayor
Office of the Mayor

July 8, 2003

Honorable Peter Steinbrueck
President

Seattle City Council
Municipal Building, 11® Floor

Dear Council President Steinbrueck:

The attached ordinance provides an alternative enforcement mechanism to the Street Use Code in
addition to the criminal penalties presently allowed by the Seattle Municipal Code. This Notice of
Violation process provides better communication tools for Seattle Department of Transportation
(SDOT) staff to notify citizens of violations of the Street Use Code, and a review and appeal process
for citizens to dispute violations of the Code. Cumulative civil penalties for non-compliance are also
allowed, which offer increased incentive for citizens to correct safety and nuisance violations in a
timely manner. The existing criminal penalties are rarely implemented, since these penalties are
considered too harsh for most violations and are difficult to implement.

Last year, SDOT staff were given authority under separate ordinance (Ordinance #120822) to issue
civil citations and warnings for minor violations of the Street Use Code, such as street vending,
debris in public places and other non-critical violations. This new system has proven extremely
effective; typically a written warning is all that is required to gain compliance, SDOT is confident
that this Notice of Violation process will be similarly effective in establishing communication with
appropriate individuals and explaining the steps they must take to remedy the situation or provide an
avenue to dispute the violation.

This legislation was modeled very closely on the existing DCLU Notice of Violation process which
has proven to be a fair and effective code compliance tool.

Thank you for your consideration of this legistation. Should you have questions, please contact
Richard Richmire at 206-684-0391.

EN

Sincerely,

"o
R

wﬁ
GREG CKELS
Mayor of eattle

S

600 Fourth Avenue, 12 Floor, Seattle, WA 98104-1873
Tel: (206) 684-4000, TDD: (206) 684-8811 Fax: (206) 684-5360, E:mail: mayors.office@ci.seattle.wa.us
An equal employment opportunity, affirmative action employer. Accommodations for people with disabilities provided upon req
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ORDINANCE

P

AN ORDINANCE relating to Street and Sidewalk Use, amending Section 15.48.900; repeaﬁng
Chapter 15.50; and adding a new Chapter 15.90 to Title 15 of the Seattle Mun1c1pa1
Code. )

WHEREAS, the enforcement system for processing Street and Sidewalk Use Code, ‘?iolations
should recognize that the majority of citizens will voluntarily comply w1th the code
requirements once they are aware of a violation; and ;

WHEREAS, the current enforcement system can be changed to be more effective in dealing with
the more difficult street and sidewalk use cases, particularly those iﬂvolving continuing
offenders and adjacent property owners who are unwilling to coga’ply with the City’s
requirements; and "

WHEREAS, it is appropriate that the Street and Sidewalk Use Cog&é/should discourage

continuing violations by imposing cumulative penalties; a‘fld
/

WHEREAS, enforcement against violators is necessary to prg“zect the public health, safety and
welfare, and effective implementation of the street afid sidewalk use permit program
requires consistent ongoing enforcement against vit Iators even though most people will
abide by all the rules and regulations required by, Title 15; NOW, THEREFORE,

Y,

BE IT ORDAINED BY THE CITY OF SEATTL;Z&&S F OLLOWS:
Section 1. SMC 15.48.900 is amended as follows: /;’/

A. Each violation of Section 15.48.040 sh?,ff be a civil infraction as contemplated by RCW
Chapter 7.80 and deemed to be a Class 3 civil inﬁgcﬁon under RCW 7.80. 120(c), and shall subject the
violator to a maximum penalty and a default q;i{:)unt of Fifty Dollars ($50.00) plus statutory assessments.
If the person is unable to pay the monetary pé;lalty, the court may order performance of a number of
hours of community service in lieu of a Iq,c;;letary penalty.

B. Each violation of Section l?ﬁiS.lO((@))ﬁ shall be a civil infraction as contemplated by RCW
Chapter 7.80 and deemed to be a Cla§§f} civil infraction under RCW 7.80.120(a), and shall subject the
violator to a maximum penalty andjf{fefault amount of Two Hundred Fifty Dollars ($250.00) plus

statutory assessments. The penaljc'g/ for a civil infraction is in addition to the civil liability of the person

responsible for the posting to th’é City for the cost of removal under Sections 15.48.120 and 15.48.130.
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C. As contemplated by RCW 7.80.160, a person who fails to sign a notice of civil infraction or
who willfully violates his or her written and signed promise to appear in court or his or her written anq,f;
signed promise to respond to a notice of civil infraction is guilty of a misdemeanor regardless of the
disposition of the notice of civil infraction. A person who willfully fails to pay a monetary pe;}aféy or
perform community service as ordered by a court may be found in contempt of court as prq_yiéed in

chapter 7.21 RCW.

D. An action for a civil infraction shall be initiated and processed in the meg,nﬁer contemplated

by RCW Chapter 7.80 and the Infraction Rules for Courts of Limited Jurisdictio‘_vni’/ For purposes of RCW

7

7.80.040, the “enforcement officer” authorized to enforce the provisions of thzs title are: (1) as to park

drives and boulevards, the Superintendent of Parks and Recreation, and a@”ﬁb other public places, the

/

Director of Seattle Transportation; (2) authorized representatives or as__si:stants of either of them; and (3) a

v
commissioned officer of the Seattle Police Department and a persoﬁ’ issued a Special Police Officer

Commission by the Chief of Police with authority to enforce this’iiﬂe.

,»/
/

;

Section 2. Chapter SMC 15.50 is repealed /,f'/

¢

Section 3. A new Chapter SMC 15.90 is a@é/pted to read as follows:

4
N

SMC 15.90.002 Violations. 7

/
/

A. It is a violation of Title 15 for an}z,zi;erson to initiate or maintain or cause to be initiated
or maintained the use of any public place Wlthm The City of Seattle without first obtaining the
permits or authorizations required for thel;{;se by Title 15.

B. It is a violation of Title 15 fop.f;my person to use any public place in any manner that is
not permitted by the terms of any permﬁ or authorization issued pursuant to Title 15 or previous
codes, provided that the terms or condiﬁons are explicitly stated on the permit or the approved
plans.

C. It is a violation of Title 15 to remove or deface any sign, notice, complaint or order

required by or posted in accordance with Title 15.
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D. It is a violation of Title 15 to misrepresent any material fact in any application, plans

or other information submitted to obtain any street or sidewalk use authorization. ’

E. It is a violation of Title 15 for anyone to fail to comply with the requiremept“sfof Title
15, 'i
SMC 15.90.004 Authority to enforce.

A. The Director of Seattle Transportation is authorized to enforce T1t1e 15. The Director
may call apon the police, fire, health or other appropriate City deparﬁ;}égfs to assist in
enforcement. The Director is also authorized to enforce Section 2/3,,:f5/5.004, Signs projecting over
public rights-of-way. | /

B. Upon presentation of proper credentials, the Diref;tgr or duly authorized representative

/
of the Director may, with the consent of the owner or ocgﬁpier of a building or premises, or

~

pursuant to a lawfully issued inspection warrant, enteg;—éf reasonable times any building or

premises subject to the consent or warrant to perfogtfi the duties imposed by the Street and
Sidewalk Use Code. The Director or duly authqﬁ;ed representative of the Director may enter
any public place at any time. /J

C. The Street and Sidewalk Use Cogi‘é shall be enforced for the benefit of the health,

safety and welfare of the general public, gf;d not for the benefit of any particular person or class

' of persons. ' 7

D. It is the intent of this Streey’;nd Sidewalk Use Code to place the obligation of
complying with its requirements up@n the adjacent property owner, occupant or other person
responsible for the use of public g}';tces within the scope of this Code.

E. No provision of or terzﬁ used in this Code is intended to impose any duty upon the City
or any of its officers or employees which would subject them to damages in a civil action.

SMC 15.90.006 Investigation and notice of violation.
A. The Director is authorized to investigate any use of a public place which the Director

reasonably believes does not comply with the standards and requirements of this Street and

Sidewalk Use Code.
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B. If after investigation the Director determines that the standards or requiremen,té“have
been violated, the Director may issue a notice of violation to the adjacent property gwger,
occupaint or other person responsible for the violation. The notice of violation sha'il state
separately each standard or requirement violated, shall state what correctivefgé;ion, if any, is
necessary to comply with the standards or requirements; and shall set a rga’éflc)nable time for
compliance.

C. The notice shall be served upon the adjacent property O\gyﬂ;r, occupant or other person
responsible for the violation by personal service in the manner §e’i§lforth in RCW 4.28.080 for
service of a summons or sent by first class mail, addressed tgsfixe last known address of such
person(s). Service shall be complete at the time of perso;;éi service, or if mailed, three days
following the date of mailing. If a notice of violation ’§éi1t by first class mail is returned as
undeliverable, service may be made by posting the/ﬁi;ﬁce of violation at a conspicuous place on
the site. /

7

/
D. Nothing in this section shall be degmed to limit or preclude any action or proceeding
P

pursuant to Section 15.90.010 or Section LS .90.012, and nothing in this section shall be deemed

7

to obligate or require the Director to isstie a notice of violation prior to the imposition of civil or

e

- . /
criminal penalties. /
;

E. A notice or an Order ma{/ be amended at any time in order to:
1. Correct cleric/af/and other errors, or
2. Cite additic/)ﬁ;xl authority for a stated violation.
F. Violations of S}MC 15.48.040 and 15.48.105 shall be cited in accordance with SMC

15.48.900. /

G. Unless a rgg{ilest for review before the Director is made in accordance with Section
15.90.014 the notice;éf violation shall become the final order of the Director. After the notice of
violation becomes the final order of the Director, a copy of the notice of violation may be filed
with the King Couilty Department of Records and Elections. Any final order other than a stop-

work order or emergency order issued by the Director pursuant to this subtitle may be appealed to
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the Hearing Examiner by an aggrieved person. Appeals to the Hearing Examiner shall be
initiated by filing a written notice with the applicable fee within fifteen (15) days of the date lge'tiv
for compliance in the notice of violation or Order following a review by the Director. .
SMC 15.90.008 Time to comply.
When calculating a reasonable time for compliance, the Director shall considgr the
following criteria:
1. The type and degree of violation cited in the notice;
2. The stated intent, if any, of an adjacent property owney,,,vréécupant or other
responsible party to take steps to comply;
3. The procedural requirements for obtaining a perf/mt to carry out corrective
action; : ’
4. The complexity of the corrective action; and
5. Any other circumstances beyond the cop’f;ol of the adjacent property owner,
occupant or other responsible party./_,f”;
SMC 15.90.010 Stop Work Order. /

Whenever a violation of this Code will rgféerially impair the Director's ability to secure
compliance with this Code, when the vioiatiog,-“{ilreatens the health or safety of the public, or
when the violation interferes with the publis;f; use and enjoyment of the public place the Director
may issue a Stop Work Order specifying the violation and prohibiting any work or other activity
at the site by posting the Stop Work Orﬁér in a conspicuous place at the site, if posting is
physically possible, or by serving thf{,-éidj acent property owner, occupant or other person
responsible for the use. A failure tq‘;‘comply with a Stop Work Order shall constitute a violation
of this Street and Sidewalk Use Code.

SMC 15.90.012 Emergency Order.
Whenever any use or aétivity in violation: of this Code threatens the health and safety of

any member of the public, the Director may issue an Emergency Order directing that the use or

|| activity be discontinued and the condition causing the threat to the public health and safety be
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corrected. The Emergency Order shall specify the time for compliance and shall be posted in a
conspicuous place at the site, if posting is physically possible, or served on the adjacent property
owner, occupant or other person responsible for the use. A failure to comply with an Emergepc;r
Order shall constitute a violation of this Street and Sidewalk Use Code. |
SMC 23.90.014 Review by the Director.

A. Any person aggrieved by a notice of violation issued by the Director purspéht to
Section 15.90.006 may obtain a review of the notice by requesting such review irf;«’ié&riting within
ten (10) days of the date of the notice. When the last day of the period so coqp‘i;ted is a Saturday,

Sunday or federal or City holiday, the period shall run until five (5:00) pmon the next business

aggrieved person shall submit any additionél information to be cons’;dgred for the review. Before
the deadline for submission of information, any person aggrievec!ﬂ,g}:f or interested in the notice of
violation (including any persons served the notice of violatior},é;ld the complainant) may submit
any additional information in the form of written material e :‘;he Director for consideration as part
of the review. s

B. The review will be made by a representati,y’gof the Director who is familiar with the
case and the applicable ordinances. The Director'g,f;presentative will review all additional
information received by the deadline for submj}s’éon of information. The reviewer may also

4

request clarification of information receivedf,é{hd a site visit. After review of the additional
t‘[‘
information, the Director may:

1. Sustain the notice of }ff;;lation;

2. Withdraw the notici;c’;;f violation;

3. Continue the revi;,éiv to a date certain for receipt of additional information; or

4. Modify the notiv_gc"; of violation, which may include an extension of the
compliance date. '.

C. The Director shali issue an Order of the Director containing the decision and shail

cause the same to be mailed by first class mail to the person or persons named on the notice of
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violation. The Director may file the Order with the Department of Records and Elections of
King County. Appeal of the Order shall be made in accordance with SMC 15.90.006(G).
SMC 15.90.016 Extension of Compliance Date.

The Director may grant an extension of time for compliance with any notice or Orégf; |
whether pending or final, upon the Director’s finding that substantial progress toward cgﬂ{iaiiance
has been made and that the public will not be adversely affected by the extension. éﬂzéxtension
of time may be revoked by the Director if it is shown that the conditions at the tivméthe extension
was granted have changed, the Director determines that a party is not perfon}r;iﬂé corrective
actions as agreed, or if the extension creates an adverse effect on the pubi}é’f(;"The date of

revocation shall then be considered the compliance date. /

15.90.018 Civil penalty. : ’

A. In addition to any other sanction or remedial procedugé ‘fwhich may be available, any
person violating or failing to comply with any of the provisiqﬁg of Title 15 and who is identified
in an order of the Director shall be subject to a cumulativg,:ﬁ’;:nalty of up to Five-hundred Dollars
($500) per day for each violation from the date set for gca’;hpiiance until the person complies with
the requirements of the code. /

B. The penalty imposed by this section sha}f’/’oe collected by civil action brought in the
name of the City. The Director shall notify the C’ity Attorney in writing of the name of any person)
subject to the penalty, and the City Attorney gﬁgli, with the assistance of the Director, take
appropriate action to collect the penalty. Iry‘ghy civil action for a penalty, the City has the burden
of proving by a preponderance of the evig}énce that a violation exists or existed; the issuance of
the notice of violation or of an order fo}{i)vving a review by the Director is not itself evidence that
a violation exists. ‘ ‘} |

C. The violator may show as’;ﬁlll or partial mitigation of liability:

1. That the Violaiioxi giving rise to the action was caused by the wilful act, or

neglect, or abuse of another; or
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2. That correction of the violation was commenced promptly upon receipt of the
notice thereof, but that full compliance within the time specified was prevented by
inability to obtain necessary materials or labor, inability to gain access to the public place,
or other condition or circumstance beyond the control of the defendant.

SMC 23.90.020 Alternative criminal penalty. |

Any person who violates or fails to comply with any of the provisions of Title 15 shall be
guilty of a gross misdemeanor subject to the provisions of Chapters 12A.02;a’x/1d 12A.04, except
that absolute liability shall be imposed for such a violation or faiture to po‘inply and none of the
mental states described in Section 12A.04.030 need be proved. The Dii;ector may request the City|
Attorney prosecute such violations criminally as an alternative tq_._tlie notice of violation
procedure outlined in this chapter. Each day any person shaﬂ_,‘,cb.ntinue to violate or fail to
comply with the provisions of this title and each occunenqe"éf a prohibited activity shall be
deemed and considered a separate offense. J
SMC 23.90.022 Additional relief.

The Director may seek legal or equitable ;cé{ief to enjoin any acts or practices and abate
any condition which constitutes or will constijcﬂ{e a violation of the Street and Sidewalk Use
Code when civil or criminal penalties are %n%;dequate to effect compliance. In any such action,
the City has the burden of proving by a‘piéponderance of the evidence that a violation exists or
will exist; the issuance of the notice )pffviolation or of an order following a review by the Director
1s not itself evidence that a violatipﬁ exists or will exist. Nothing in this section shall prevent the
Director from summarily abatiqg’fany use of a public place without a permit or impounding
personal property in a public/_p"'iace without a permit pursuant to SMC 15.04.072, 15.18.020, and
Chapter 15.38. _, ' |

Section 4. This oyéinance shall take effect and be in force thirty (30) days from and after
its approval by the Mayé;, but if not approved and returned by the Mayor within ten (10) days

after presentation, it sh‘éli take effect as provided by Municipal Code Section 1.04.020.
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Passed by the City Council the day of , 2003, and signed by me in open
session in authentication of its passage this day of , 2003.
President of the City Couni,ci‘i
Approved by me this day of , 2003. /
Gregory J. Nickels, Mayor
Filed by me this day of , 2003.
City Clerk
(Seal)
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Affidavit of Publication

The undersigned, on oath states that he is an anthorized representative of The Daily Journal of
Commesce, a daily newspaper, which newspaper is a legal newspaper of general circulation and it is now
and has been for more than six months prior to the date of publication hereinafter referred to, published in
the English language continuously as a daily newspaper in Seattle, King County, Washington, and it is now
and during all of said time was printed in an office maintained at the aforesaid place of publication of this
newspaper. The Daily Journal of Commerce was on the 12 day of June, 1941, approved as a legal
newspaper by the Superior Court of King County.

The notice in the exact form annexed, was published in regular issues of The Daily
Journal of Commerce, which was regularly distributed to its subscribers during the below stated period.
The annexed notice, a
CT:121241 ORD IN FULL

was published on

8/19/2003

z

Subscribed and sworn to before me on

8/19/2003
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Notary public for the State of Washington,
residing in Seattle
Affidavit of Publication
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