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oroINANCE [ 21! 90

/N ORDINANCE relating to the Department of Parks and Recreation; authorizing the
Superintendent to execute an agreement with the National Audubon Society, Inc. to
renovate the Seward Park Music Annex Building and the Hatchery for environmental
education programs; and establishing the conditions under which Audubon may use and
occupy a portion of the named facilities for a period of ten years with an option to
continue said use and occupancy for an additional ten years.

WHEREAS, the City owns and the Department of Parks and Recreation (DPR) has jurisdiction
' over and manages Seward Park and the Seward Park Music Annex Building and the
Hatchery located within Seward Park; and

WHEREAS, on November 7, 2000, the voters of the City of Seattle approved Ordinance
120024, the Neighborhood Parks, Green Spaces, Trails, and Zoo Levy, which identified
the sum of $618,600.00 to partially fund renovation of the Seward Park Music Annex
Building for use as an Environmental Education Center; and

WHEREAS, the Department’s 2002 Adopted Capital Improvement Program appropriated
tunding in the amount of $124,000 and the Department’s 2003 Adopted Capital
Improvement Program approptiated funding in the amount of $494,000; and

WHEREAS, Ordinance 120024 expresses the City’s intention to leverage levy funds through
collaboration with public and private organizations to enhance the projects and the
programs funded through the levy lid lift; and

WHEREAS, Audubon and the Department desire to collaborate financially and
programmatically-to achieve their shared long-term vision and goals with respect to the
senovation of the buildings and the development and delivery of complementary
community-based environmental educational programs and conservation initiatives to a
diverse audience; and

WHEREAS, the Audubon Society is willing to contribute $1,372,869 toward the renovation of
the Seward Park Music Annex Building and Hatchery to accomplish this project; and

WHEREAS, Audubon-and the Department concur that the renovation of the buildings is-an

appropriate project for a joint public agency and private sector venture; NOW,
THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:
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|l recommended by the Mayor, the Superintendent is authorized to execute, deliver and perform fc

'Dep'amhent of Parks and Recreation and National Audubon Society, Inc.” and the associated

“Use and Occupancy Agreement” substantially in the form of Exhibit A.

‘ordinance is hereby ratified and confirmed.

’its—approval by the Mayor, but if not approved aﬁd returned by the Mayor within ten (10) days
: 'aﬁe'r preséntation, it shafl take effect as provided by Municipal Code Section 1.04.020.

open session in authentication of its passage this ]L,i':”_ day of TJlamd . 2003,

Cindi Shiota
AUDord
4/9/03
version #5a

Section 1. As requested by the Superintendent of Parks and Recreation and

and on behalf of the City of Seattle, a “Development Agreement between The City of Seattle

Section 2. Any act consistent with the authority and prior to the effective date of this

. Sec’tion 3. This ordinance shail take effect and be in force thirty (30) days from and after

Passed by the City Council the ) br—\jday of Nissne , 2003, and signed by me in

President

“- Approved by me thlsQS day of Q““w"" ZOMW/Z\

GregoryJ\ ickels, Mayor

[

- ofthe Czty Councd

Filed by me this 07 ﬁ@day of ¥ Ul

(Seai)

Attachment 1: “Development Agreement between The City of Seattle Department of Parks and
Recreation and National Audubon Society, Inc.”




Cindi Shiota
Date:- April 8, 2903

Name of Companion Legislation: DPR Agrecinent with National Audubon Society, Inc.
“ Version #2,

Form revised January 17, 2003

Fiscal Note
Department: Contact Person/Phone: DOF Analyst/Phone:
Parks and Recreation Cindi Shiota 390-3520 Marilynne Gardner 233-5109

Charles Ng 684-8001

Legislation Title: .

AN ORDINANCE relating to the Department of Parks and Recreation; authorizing the
“Superintendent to execute an agreement with the National Audubon Society, Inc. to renovate the
| Sewatd Park Music Annex Building and the Hatchery for environmental education progtams;

and establishing the conditions under which Audubon may use and occupy a portion of the
-named facilities for a period of ten years with an option to continue said use and occupancy for
an additional ten years.

-Summary of the Legislation:

o -management; and Audubon fund-raising requirements. DPR’s financial contribution to this
- | project is capped at $618,600 and Audubor has pledged to contribute the remaining $1,372,869

The proposed legislation authorizes thie Superintendent of Parks and Recreation to enter into an

“agreement with the National Audubon Society, Inc. to renovate the Seward Patk Music-Annex
Building and the Hatchery for environmental education programs and establishing the conditions
under which Audubon may use and occupy a portion of the named facilities for a period-of ten
years and exercise an option to continue to use and occupy a portion of the named facilities for-
an additional ten years. No new appropriation authority is required. The Agreement

‘| memorializes the parties’ understandings and objectives pertaining to the provision of

| environmental education programs, building renovation, budget, design, construction, project

required to complete the project as mutually agreed and designed.

' Appropriations (in-$1,000’s): Not applicable.

Fund Name and Department Budget Control 2003 2004 Anticipated
Number Level* Appropriatio | Appropriation
n
"~ TOTAL NA N/A N/A N/A

* This is line of business for operating budgets, and program or project for capital
improvements

-Fuiids for this project have already been appropriated in the 2002 and 2003 Capital Improvement
Programs under CIP Program # K723003 and CIP Project # K733120. No additional
appropriation results from this legislation.

\\Pks-dex\VOL1\DATA\Ordinance\Legislation Under Development\CBR Contracts & Concessions\2003 Seward Park Annex
Audubon Master Agreement' AUDfsn.DOC 1




Cindi Shiota
Date: April 8,2003

Name of Companion Legislation: DPR Agreement with National Audubon Scciety, Inc.

Version #2,

Expenditures (in-$1,000’s): Not applicable.

Fund Name and Department Budget Contrel 2003 2004 Anticipated
Numbéer Level* Expenditures Expenditures
TOTAL N/A N/A N/A N/A

*This is line of business for operating budgets, and program or project for capital

“-improvements

-~ Anticipated Revenue/Reimbursement (in $1,000°s): Not applicable.

FundNaxﬁé and Department Revenue Source 2003 2004
“| Number Revenue Revenue
TOTAL N/A N/A N/A N/A-
" Notes:

As conditions such as the square footage to be leased by Au(iubon cannot be identified until the
- renovation is completed, a "Form of Amendmient" will be executed when this information is
~-available (Exhibit F of the Use and Occupancy Agreement).

Rent will be based on the fair market value of the space to be occupied by Audubon plus 50% of

-~ the fair rental value of the Building's common areas and 33% of the Hatchery program areas, with
-antiual adjustments based on the Consumer Price Index for all Urban Consumers, limited to 4%

- each year. For the duration of the lease, Audubon shall be entitled to an offset against its rent for
-the total amount of Audubon's capital contributions to the renovation project and for the value of
_the public benefit of Audubon's environmental programs to under-served communities. Should

" Audubon's contributions exceed the amount of offset, the excess shall be a gift to-the City.

Total Permanent Positions Created Or Abrogated Through Legislation, Including FTE Impact;
- Estimated FTE Impact for Temporary Positions: Not applicable.

“Fund'Name and Department | Position Title* 2003 FTE 2004 FTE
Number ‘

TOTAL N/A N/A N/A N/A

» Listeach position separately

New positions will be requested in the 2005 Budget (see Operations & Maintenance section
below). No positions will be abrogated as a result of this legislation.

\\Pks-dex\VOLI\DATA\Ordinance\Legislation Under Development\CBR Contracts & Concessions\2003 Seward Park Annex
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Cindi Shiota

Date:- April 8, 2003

Name of Cempaiiion Legislation: DPR Agreement with National Audubon Society, Inc.
Version #2,

Do positions sunset in the future? (If yes, identify sunset date):

[ N/A

Background (Include brief description which states the purpose and context of legislation and
- include record of previous legislation and funding history, if applicable):

Renovation of the Annex Building into an environmental education center was one of the
initiatives identified by DPR as a priority in the Neighborhood Parks, Green Spaces, Trails, and
Zoo Levy to further its commitment to environmental stewardship. City funding of $618,000
was identified for this purpose in Ordinance 120024 authorizing the Levy, which was
‘subsequently-approved by the voters on November 7, 2000. DPR intends to revise the
Proposed 2004-2009 CI? to reflect the addition of the hatchery element and the additional
Audubon funding commitment, to the Department’s Seward Park Annex project (CIP Project
K733120).

This agreement is consistent with Ordinance 120024 which reads, in part, "Whereas the City
will seek to leverage funds through collaboration with County, State and Federal sources and
‘| with private and non-profit organizations. ..through the development of partnerships for the
purpose of enhancing projects and programs funded through the levy lid lift..."

In July 2001, the City passed Resolution 30339 authorizing a Memorandum of Understanding
between DPR and Audubon, which established a framework for the development of this
agreement.

“The financial cost of not implementing the legislation (Estimate the costs to the City of not
‘implementing the legislation, including estimated costs to maintain or expand an existing
facility or the cost avoidance due to replacement of an existing facility, potential conflicts with
‘regulatory requirements, or other potential costs if the legislation is not implemented):

Thiis project was specifically approved by the voters as part of the Neighborhood Parks, Green
Spaces; Trails, and Zoo Levy on November 7, 2009.

Possible alternatives to the legislation which could achieve the same or similar objectives
- (Include any potential alternatives to the proposed legislation, including using an existing
“facility-to fulfill the uses envisioned by the proposed project, adding components to or
subtracting components from the total proposed project, contracting with an outside
organization to provide the-services the proposed project would fill, or other alternatives):

A

I the legislation subject to public hearing requirements (If yes, what public hearings have
been held to date):

Public meetings were conducted on March 6, June 5, 2002; and March 25, 2003. A Park

Board Hearitig was conducted on April 10, 2003.

\\Pks-dex\VOL 1\DATA\Ordinance\Legislation Under Development\CBR Contracts & Concessions\2003 Seward Park Annex
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Cindi Shiota
Date: ‘April 8, 2003

Name of Companion Legislation: DPR Agreement with National Audubon Society, Inc.
Version #2.

- Other Issues (including long-term implications of the legislation):

If Audubon fails to successfully raise its required funding, it will reimburse DPR for its capital
contributions to the Project and DPR will use its funding to do small improvements to the
Annex Building. This will result in the continuation of the current, limited environmental

| programming at Seward Park

FOR CAPITAL PROJECTS ONLY

Background . (Include brief description that states the purpose and context of legislation, the
expected useful life, anticipated customers/users, assumed level of LEED or other sustainable
design-elements.. Also include record of previous legislation and funding history, if applicable):

[ Not applicable.

Spending Plan and Future Appropriations for Capital Prajects (Estimate cost of legislation

-over time; list timing of anticipated appropriation authority requests and expected spending plan.

- Please:identify your cost estimate methodology including inflation assumptions and key
assumptions related to-the timing of appropriation requests and expected expenditures. In
addition; include the projected costs of meeting the LEED Silver standard in all facilities-and

_ - “buildings with over 5,000 gross square feet of occupied space. Also, be sure to include percent for
- art and percent for design as appropriate):

:Spending Plan and Budget 2003 2004 2005 | 2006 | 2007 | 2008:| Total "
*|-Planning $31,665 ' $31,665
Design $210,279 |  $105,141 $315,420
Construction $1,644,384 - $1,644,384
| Total $241,944 | $1,749,525 $1,991,469 |
:Key Assumptions:
-|'The above spending plan is based upon the following planned project schedule:
“Plamning and Design: 3" Quarter 2003 = 1*! Quarter 2004
Construction: 1% Quarter 2004 — 4™ Quarter 2004
Building and Hatchery Opens: 1¥ Quarter 2005

Tunding source (Identify funding sources including revenue generated from the project and the
expected level of funding from each source):

\\Pks-dex\VOL I\DATA\Ordinance\Legislation Under Development\CBR Contracts & Concessions\2003 Seward Park Annex
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Cindi suiota

Date: April 8, 2003

Name of Companion Leglslahon DPR Agreement with National Audubon Society, Inc.

Yersion #2.
F,unrdin‘g Source 2003 2004 20058 | 706 | 2007 | 2008 Total
2000 Parks Levy Fund $124,000 $494,600 $618,600
(33850)
-Audubon Funding $236,352 | $1,136,517 $1,372,869
TOTAL | $360,352 | $1,631,117 $1,991,469
- Bond Financing Required: Not applicable.
Type Amount Assumed Term Timing Expected
] Interest Rate Annual Debt
Service/Payment
TOTAL N/A N/A N/A N/A N/A
i - Uses and Sources for Operation and Maintenance Costs for the Project:
: ‘0O&M 2003 2004 2005 20066 2007 2008 | Total
|-Uses.
Start Up: -
Oh'-gqin'g L 36 37 38 39 150
- Seurces (itemize) 7 ‘
1:2000 Parks Levy Fund 4.5 5 5.5 6 21
Audubo'nf Society- 31.5 32 325 33 129
< Key:Assumptions:

Audubon will pay all the costs of utilities, custodial service, and security alarm costs at the

“Annex Building. DPR will pay the same costs at the Hatchery with existing base budget

fundmg allocated to the Annex Building. New O&M costs expected to come online in 2005

are funded by the 2000 Parks Levy Fund and include gardening supplies, a 0.02 Utility

| Laborer, a 0.02 Gardener, and major maintenance work related to the Seward Park Annex —
“| Renovation project.

“Periodic Major Maintenance costs for the project (Estimate capital cost of performing periodic
mamtenance over life of facility. Please identify major work items, frequency):

- Major Maintenance Item

Frequency

Cost

Likely Funding Souice

TOTAL

\Pks-dex\VOL I\DATA\Ordinance\Legislation Under Developmenf\CBR Contracts & Concessions\2003 Seward Park Annex
Audubon Master Agreement\AUDfsn.DOC

5

‘:‘ s
&




_--programs funded through the levy lid lift; and

Attachment 1
DRAFT
DEVELOPMENT AGREEMENT
Between
THE CITY OF SEATTLE
Department of Parks and Recreation
and
NATIONAL AUDUBON SOCIETY, INC.

'THIS DEVELOPMENT AGREEMENT (the “Agreement™) is made and entered into by
arid between THE CITY OF SEATTLE (“City”), a first class city of the State of ‘Washington,
acting by and through its Department of Parks and Recreation (“DPR”), and NATIONAL
Audubon SOCIETY, INC. (“Audubon”), a not-for-profit-corporation organized in 1905 under
the'laws of the State of New York.

RECITALS
WHEREAS, the City owns and DPR has jurisdiction over and manages Seward Park
including the Seward Park Music Annex Building (the “Building”) and the Hatchery located

- within Seward Park; and

',WHEREAS, on November 7, 2000, the voters of the City of Seattle approved Ordinance

T 120024, the Parks and Green Spaces Levy, which identified the sum of $618,600.00 to partially

o ﬁmdfreﬂndvation of the Building and the Hatchery for usc as an Environmental Education Center
“(the “Project”); and '

- - WHEREAS, Ordinance 120024 expresses the City’s intention to leverage said funds
through collaborations with public and private organizations to enhance the proj ects and

. 'WHEREAS; Audubon is a private non-profit conservation organization, whose mission is
to conserve and restore natural ecosystems, focusing on birds, other wildlife, and their habifats
for the benefit of humanity and the earth’s biological diversity. . The organization is named after
naturalist and wildlife painter Joh:. James Audubon, a renowned conservationist of Haitian and
“French parentage; and

, WHEREAS, Audubon has established a state office in Washington, Audubon
Washington, to carry out its mission and oversee its activities in the State of ‘Washington; and

WHEREAS, DPR has established an Environmental Stewardship Commitment
Statement, which reads; in part,

Seattle Parks and Recreation will be a role model for environmentally friendly practices.

The Department will provide opportunities and offer programs for citizens that foster
awareness, appreciation, and knowledge that inspire actions to protect and enhance the

1
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natural environment. All Department classes and programs will promote environmental
stewardship and volunteerism; and

WHEREAS, DPR and Audubon both work to educate the general public about
“environmental issues and conservation and to develop educational prcgrams for children, youth,
and families; and

WHEREAS,; both parties share a commitment to serving diverse audiences and a
programmatic approach that uses first-hand experience in the natural habitat; and

WHEREAS, Audubon and DPR concur that the renovation of the Building and the
Hatchery is an appropriate project for a public/private partnership; and

WHEREAS, the parties agree that the public benefits from this programmatic partnership
are substantial, including financial contributions from Audubon to renovate and improve the
Building to develop an important public environmental education and community programming
facility; and

. WHEREAS, Audubon and DPR recognize that they cannot accomplish the
~ environmental and conservation educational goals alone and given the many other demands for
DPR’s financial resources, DPR cannot complete the Project without substantial private
donations; and

WHEREAS, Audubon recognizes that a successful private fundraising campaign needs a
public commitment to the Project from governmental agencies, including the City; and

"WHEREAS, Audubon and DPR desire to collaborate to achieve their shared long-term
vision and goals with respect to the renovatior: of the Building and the Hatchery and the
~ development and delivery of complementary community-based environmental education
programs-and conservation initiatives to a diverse audience; and

WHEREAS Resolution 30339 authorized a Memorandum of Understanding between
DPR and Audubon for a partnership to provide environmental education in Seward Park; for the
renovation of the Seward Park Music Annex Building for said purpose; and authorizing future
work to implement the terms of the parties’ agreement; and

WHERFAS, Audubon and DPR wish to enter into this Agteement for the purpose of
setting forth the development parameters and funding commitments and establishing the
parameters for joint use of the Building and the Hatchery.

NOW, THEREFORE, in consideration of the mutual promises, terms, conditions and
covenants described herein, DPR and Audubon agree as follows:

ARTICLE1 DEFINITIONS
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Capital words not defined herein shall have the meanings ascribed to them in the Use and
Occupancy Agreement between The City of Seattle and National Audubon Society, Inc.,
attached hereto as Exhibit E.

11 “Approval” (or “Approved”) means the prior written consent of a party whose consent is
required, or an authorized designee thereof.

12 “Audubon Project Representative’” means the individual/entity hired by Audubon to manage
the Building portion of the Project for Audubon.

13 “Audubon Share of Project Costs” means the total sum of $1,372,869.

1.4~ “Building” means the Seward Park Music Annex Building located at 5902 Lake Washington
Boulevard, Seattle, Washington, and situated on the real property described on Exhibit A and
depicted on Exhibit B hereto.

1.5~ “Building Common Arecas” means those portions of the Building not used exclusively for
- DPR's TREC program nor within the exclusive control of any tenant, licensee or

concessionaire, including, but not limited to, meeting rooms, restrooms, the kitchen and
lobby.

+ L6 "Building Design Program" means the scope, schedule and budget along with associated
- . considerations and review requirements that shape the design and construction, providing
general guidelines and values to be achieved as well as specific direction to the designer and
those directly involved in the design and construction management. '

u "City Project Manager” means the individual(s) designated as such by the Superintendent to
manage ihe Project for City. )

vy
[o ]

].

- “City Share of Project Costs” means the total sum of $618,600.00.

i
O

“Construction Costs” means the sum stated in the line items for-Construction Costs in the

- Project Budget for the Building and the Hatchery. The term Construction Cos's inclides
costs incurred under any construction contract, City, and such other Project-related costs as
are approved by Audubon and the Superintendent.

oy
oy

“Design” means the graphic and written description of the Project including the
instructions/specifications to be followed by the construction contractor to construct all or any
“portion of the Project,

N
[N
o

- “Environmental Law(s)” means any federal, state and local laws (whether under common
law, statute, ordinance, rule, regulation, code or otherwise), permits, orders, decrees, and other
" requiremerits of governmental authorities relating to the protection of human health or the
environtnent, whether existing as of the date hereof, previously enforced, or subsequently
enacted. ) : '

[.
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“Force Majeure” means delays due to war, terrorism, insurrection, strikes, lockouts, riots,
floods, earthquakes, fires, casualties, acts of God, acts of the public enemy, epidemics,
quarantme restrictions, freight embargoes, lack of transportation, governmental restrictions or
priority, litigation, weather or soils conditions that necessitate delays, mability to secure
necessary labor, materials or tools, delays of any contractor, subcontractor or supplier, acts or
{ailure to act of any public or governmental entity or any other unforeseeable causes beyond
the control or without the fault of either party.

"Hatchery" means the currently fenced facilities and ponds located in the eastern portion of

Seward Park, depicted on Exhibit B hereto.

“Hazardous Material” means any element, compound, chemical, chemical mixture, or other
substance that is identified as, or determined.to be, a hazardous, toxic or dangerous substance,
pollutant, contaminant, waste or material under, or is otherwise regulated under, any
Environmental Law or other law relating to chemical management, environmental
contamination, environmental cleanup or nuisances, including, without limitation, petroleum

- and petroleurn products, asbestos, radon and other radioactive materials, bio-hazards and lead-

based paint.

“Loaned Employee Agieement’ s
whereby a DPR naturalist is assigred -
environmental programs at Seward {

an agreement between the City and Audubon
+ sist Audubon in'the development and delivery-o'

“Premises” means that portion of the Building to be leased from the City to Audubon,

pursuant to the Use and Occupancy Agreement, Exhibit E.

"Projrct" means renovation of the Building and the Hatchery for use as.an environmental

.. education center.

“Project Budget” means the cost of the Project, as last estimated by the parties hereto, which
estimate is attached hereto, labeled "Exhibit C-n" (with "n" being the sequential number of the
latest revision, if any, thereof); provided that, unless otherwise agreed by the parties in no
event shall the total Project Budget exceed $1,991,469.

“Release”, when use with rcspect to Hazardous Materials, includes any-actual or imminent
spilling, leahng, pumping, pouring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping, or disposing in, on, under or about any part of the Premises, Bulldmg or
any-adjacent property of such materials.

"Remediation Activities" include, without limitation, activities in connection with the

investigation of site conditions and all activities required to locate, assess, evaluate, remediate,
cleanup, remove, contain, treat, stabilize, monitor or otherwise control any Hazardous
Material.

“TREC” means Teens for Recreation and Environmental Conservation, a DPR outdoor
expedition-level program designed to expose multi-ethnic teens to environmental education,
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-urban conservation and stewardship, while creating an environment for community leadership
and empowerment.

ARTICLE2 PURPOSE; LONG TERM OCCUPANCY; INTERIM USE; CONSTRUCTION

2.1

TIMING; APPROVALS

Purpose. The purpose of this Agreement is to memorialize the parties’ understandings and
objectives with regard to the renovation of the Building and the Hatchery and tie use of each
facility to deliver public environmental programs. Once the Building is renovated, it is
anticipated that it will house a DPR naturalist assigned to Audubon pursuant to an emnployee
loan agreement between the City and Audubon, DPR’s TREC program and Audubon’s nature
prograins based at Seward Park. It is the parties’ intent that vse of the Building and the
Hatchery beconsistent with DPR’s education and conservation objectives. It is also the
parties’ intent that their respective programs at Seward Park will complement the other
entities’ programs and that they will coordinate the delivery of education and conservation
objectives to avoid duplication within Seward Park.

2.2 Long Term Qccupancy by Audubon, Contemporaneously with this Agreement, the parties

shall execute the Use and Occupancy Agreement, Exhibit E, which will; (1) establish
Audubon’s right to use and occupy the Premises; (2) establish Audubon’s right to use the
Hatchery Program Areas and the Seward Park Common Areas; and (3) set parameters for the
coordinated delivery by the parties of public environmental programs in Seward Park; all in
accordance with the ferms contained herein and in the Use and Occupancy Agreement. Upon
issuance of the Certificate of Occupancy for the Building; the parties shall modify the Use and
Occupancy Agreement to include the actual square footage of the Premises and Building
Common Areas; the dollar amount of the annual rent, including offsets; as determined
pursuant to the criteria set forth in Article V of the Use and Occupancy Agreement; and the
date of the first Consumer Price Index adjusiment, as those terms are defined in the Use and
Occupancy Agreement.

Interim Use of Building. Prior to the completion of the Project, Audubon may use the
Building's conference and activity rooms, subject to their availability. Audubon may also use
Seward Park's established trails and shoreline for environmental programming purposes
pursuant to a DPR Use Permit and subject to their availability, with authorized uses being in
accordance with the then-current DPR fees and charges, if applicable. Audubon may also
show the Building to prospective funding sources for the Project and may enter the Building
for purposes of facilitating design aid renovation of the Building; provided that, Audubon’s
interim use of the Building shall be coordinated with use of the Building by DPR’s TREC and
Naturalist Program staff and other scheduled uses of the Building and shall not disrupt
aclivities occurring in the Building. Notwithstanding the foregoing, the City agrees that
TREC and the Naturalist Program staff shall vacate the Building within ten (10) working days
from the date that Audubon provides notice of the commencement of construction work
pursuant to Article 6.8.1 of this Agreement and neither TREC nor the Naturalist Programs
staff, nor any other party, shall have the right to enter the Building or the construction area
until a Certificate of Final Completion has been issued for the Building, except for inspections
as described in Article 6.4. DPR shall be solely responsible for removing all DPR and
personal materials from the Building prior to the commencement of construction.

5
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2.4  Construction Timing. The parties agree that the following parameters shall govern the
commencement and completion of construction:

24.1 Audubon acknowledges that the Project Budget is based upon construction
commencing in 2004. To that end, Audubon agrees that it will diligently
endeavor, but is not required, fo cause construction of the Building portion of the
Project to commence by the end of 2004. In the event that Audubon does not
commence construction in 2004, and as a result of such delay, the cost of
construction increases based upon the inflationary index or from deterioration of
the Building’s condition, Audubon agrees to be solely responsible for such cost
increases unless such delay or cost increase is a direct result of any action or
inaction of the City that was not caused by some action ¢r inaction by Audubon.

The City similarly acknowledges that the Project Budget is based upon
construction commencing in 2004. To that end, the City agrees that it will
diligently endeavor, but is not required, to cause construction of the Hatchery
portion of the Project to commence by the end of 2004; provided that the City
agrees that it will not commence construction of the Hatchery until such time that
Audubon commences construction of the Building. In the event that the City is
unable to commence construction in 2004 solely a result of Audubon's failure to
commence construction of the Building in 2004 Audubon shall be responsible for
any cost increase in the Project Budget for the Hatchery which is attributable to
inflation (as based upon the standard inflationary index). If the delay in the
commencement of construction of the Hatchery is a the result of causes other than
Audubon's failure to commence construction of the Building in 2004 or a direct
result of any action or inaction by Audubon, the City shall be solely responsible
for any attendant cost increases in the Project Budget for the Hatchery

2.4.2  Unless extended by the City, Audubon shall commence construction of the
Building no later than December 31, 2006. In the event that Audubon has not
commenced consiruction of the Building by this date, through no action of the
City and barring Force Majeure events, the City may immediately terminate this
Agreement pursuant to Article 11 of this.Agreemenit.

2.43  Once construction of each component of the Project has commenced, the responsible
party will proceed with diligence to cause such component to be renovated in
accordance with all approved Project designs, specifications, and schedules, subject
to delays for Force Majeure. Each party agrees that every reasonable cffort will be
made to complete its respective component of the Project by December 31, 2007,
consistent with the terms of the Ordinance 120024; provided, that, as to Audubon,
the following shall apply if construction of the Building is not complete by such
date:

(a) The City shall use its best efforts to extend use of any remaining portion of

the City Share of Project Costs beyond the end of 2007 or, in the alternative, to
identify another source of public funds to replace the unspent levy proceeds.
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(b)  Inthe event that the City is unable to extend the remaining portion of the
City Share of Project Costs or to identify another source of public funds, Audubon
shall be solely responsible for all costs necessary to complete the Building,

ARTICLE3 AUDUBON'S FINANCIAL COMMITMENT

3.1 - Funding Thresholds. Prior to Audubon's execution of any contracts associated with the
Project Budget (i.e. design or construction related contracts), Audubon must submit to DPR
documentation (including actual receipts and pledges) of having raised the full amount of
Audubon’s required funding for that particular portion of the Project, i.e.,

a) Prior to execution of the design contract for the Building, Audubon must submit to DPR
documentation of having raised $236,353.

b) Prior to execution of the construction contract for the Building, Audubon must submit to
DPR documentation of having raised $1,136,517 plus any additional sum as mutually
agreed upon by both parties. '

©) Audubon agrees to place such funds in Audubon-controlled restricted accounts; provided
that, the interest earned on such accounts shall be unrestricted and the interest eamed may
be used by Audubon for any purpose, consistent with Audubon accounting practices and
donor restrictions.

3.2 _Usable Building Commitment. - Subject to Article 7 below (City Environmental Indemnity),
following the commencement of construction, Audubon agrees and warrants that, if Audubon
abandons the Project prior to the issuance of the Certificate of Occupancy, Audubon shall pay

“the amount required to make the Building usable, as reasonably determined by the

-Superintendent, and habitable as required by'code, and shall reimburse the City for the City
contributions to the Project planning, design and construction; provided that, in no event shall
that amount exceed the unused portion of Audubon’s $1,372,869 total funding commitment
plus any additional sum previously agreed upon by both parties. For purposes of this Article

" 3.20, the term “abandon” shall mean Audubon’s failure to direct its construction contractor to
finish the Building pursuant to the construction contract, unless due to a delay caused by the
City’s wrongful action or failure to act, or to cause, through failure to pay its constriction
contract, its contractor to physically and permanently abandon the Building.

ARTICLE4 PROJECT BUDGET, COST SHARING

'ﬂ Project Budget. The Project Budget, as most recently revised, is appended to this Agreement
as Exhibit C-1 and incorporated herein by this reference.
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4.1.1 No change to the total Project Budget shall be made without the mutual Approval
of the City Project Manager and Audubon, which approvals will not be
unreasonably withheld. ‘

4.1.2 Each Project Budget revision shall be effective when signed by the City Project
Manager and Audubon. No further amendment of any portion of this Agreement
shall be required. A signed copy of the latest revised Project Budget shall be
appended to this Agreement in substitution of any other appended Project Budget,
and each such attachment, by this reference, is and shall be incorporated herein.

Project Cost Sharing. The City and Audubon agree to share the total Project costs as set forth
in the Project Budget as thie same may be adjusted from time to time as provided in this
Agreement as follows: for the renovation of the Building, Audubon shall pay $1,372,869 and
the City shall pay $305,577. For the renovation of the Hatchery, the City shall pay $313,023.
Of the City's'$305,577 for the Building, approximately $25,431 has already been spent or
encumbered by the City for planning and design work.

4.2.1 The parties shall ensure that the bids for the Building and Hatchery portions of the
Project are separately stated. If bids for either portion of the Project exceed the

current estimate, the scope of that component of the Project shall be reduced as
provided in Article 6.5, below.

4.2.2 If'the Project costs are less than $1,991,469, City and Audubon each shall pay a
proportionate share of such Project Costs (i.e., City’s share shallbe ~
" $618,600/$1,991,469 and Audubon’s share shall be $1,372,869/$1,991,469). If
actual construction costs for either portion of the Project are less than budgeted,
the savings shall be used to offset cost overruns in the other portion of the Project.

Fundraising Assistance. It is anticipated that the Audubon Shate of Project Costs will come
from private donations and, potentially, public grant sources other than DPR. DPR will assist

- Audubon i its fundraising efforts by communicating DPR’s support for the Project and

making appropriate representatives available to provide information and answer questions at
fundraising events whenever possible.

Present Fundraising Status. As of the date of this Agreement, Audubon has raised $200,000
of the $1,372,869 that it has committed toward the Building portion of the Project. Audubon
agrees that, from time to time, upon request by the City, it shall provide the City with
documentation of such funds; provided, however, that, Audubon shall not be required to

provide any identifying information relating to private fundraising activities or private donor
information.

ARTICLES RENOVATION PROJECT; DESIGN
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Management of Project Design. Audubon shall contract for and manage the design for the
Building renovation, in consultation with DPR and subject to its approval, which approval
will not be unreasonably withheld. DPR shall contract for and manage the design for the
Hatchery renovation, in consultation with Audubon. Design approvals shall be obtained from
the non-managing entity at completion of the design program, early schematics, 100%
schematics, 50% design development, 106% design development, 50% construction drawings
and 99% construction drawings; provided that, unless otherwise agreed by the parties, the
non-managing entity will complete its review and provide to the other party notice of its
approval or disapproval thereof within seven (7) working days of receipt of such design.
Each party shall ensure that the other, through the respective Project Representatives, is
provided the opportunity to be involved and serve as a participant in on-going
decision-making with respect to the design and construction of the Project, which
participation shall include, without limitation, attending design team meetings, providing
comments on design, attending meetings with the construction contractor(s), and providing
comuments on construction issues. Audubon shall pay for any additional DPR assistance it
desires during the design phase at current DPR project management rates.

Design Values. City and Audubon agree that the Project design shall comply with any
requirements established by the City’s Landmark’s Board, with any other adopted City and
Park standards, and the mutually agreed upon design programs for each component of the
Project. To the extent feasible, the parties shall incorporate design elements such as would
allow a structure to achieve the certified level of the United States Green Building Council
Leadership in Energy and Environmental Design rating system. In addition, and to the extent
feasible within the project budget, the design of the Hatchery portion of the project will
incorporate methods for controlling vehicle access between the Building and the Hatchery.

Public Involvement in Project Design. Audubon shall conduct a public meeting to develop
consensus onthe Building concept and scope prior to schematic design. It shall conduct a
second public meeting after schematic design, and a third public meeting prior to completion
of construction documents. If Audubon so requests, DPR shall attend and participate in such
meetings, at Audubon’s expense; otherwise, DPR staff may voluntarily attend any such
meetings at their own expense.

Public Work. The design contract for the Building shall be by Audubon pursuant to processes
that: (a) satisfy all state and local laws for the solicitation of proposals or bids by contractors
who are qualified to undertake design of the Building, and (b) fuily comply with all other
applicable federal, state and local requirements applicable to the Building, including those
requirements related to the inclusion of required terms and conditions applicable to the
Building in all such contracts. Among other requirements, such contracts will meet the
following requirements for City public works projects utilizing City funding: (i) fair
contracting practices (Chapter 14.10 SMC); and (ii) all applicable federal, state and local
nondiscrimination requirements.

Changes in Approved Building Design and Specifications. If Audubon proposes to change or

amend the approved Building design or any specification(s) that would cause the Building to

exceed the Project Budget for that portion of the Project or that would result in a change

contrary to the requirements established by the City’s Landmarks Board or any other adopted
9
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City or DPR standards or the Building Design Program, such proposed change or amendment
will be subject to the written approval of the City. The City will complete its review of any
such proposed changes or amendments and provide to Audubon notice of its approval or
disapproval thereof within ten (10) working days of receipt of any such proposed change or
amendment.

No Representations or Liability. No City approval of any Building design or specification(s)
(or amendments thereto) shall constitute an opinion or representation by the City as to their (i)
compliance with any law, ordinance or standard, or (ii) suitability for any purpose other than
those associated with the Building,

Americans with Disabilities Act. Audubon shall comply, and require its consultants and
coniractors to comply, with all applicable provisions of the Americans with Disabilities Act
(“ADA”) in perforniing its obligations under this Agreement. Failure to comply with the
provisions of the ADA shall be considered a material breach of this Agreement.

ARTICLE6 RENOVATION PROJECT; CONSTRUCTION

6.1

Management of Project Construction. Audubon shall contract for and manage construction of
the Building improvements in consultation with DPR and DPR shall contract for and manage
construction of the Hatchery improvements in consultation with Audubon. Audubon shall
obtain a warranty from their construction contractor and name the City as a joint obligee.

Regulatory Approvals; Comipliance. Each party-shall be responsible for securing all
necessary regulatory approvals related to the development and construction of its portion of
the Project and each party shall be responsible for ensuring compliance during construction
with any and all conditions or other requirements associated with such regulatory approvals.
The parties agree to work cooperatively with one another, as necessary, to secure nécessary
regulatory approvals.

Public Work. The construction of the Project shall be a public work and Audubon shall

~ comply with all laws with respect thereto. The construction contract for the Building shall be

let by Audubon pursuant to processes that: (a) satisfy all state and local taws for the
solicitation of proposals or bids by contractors who are qualified to undertake development or
construction of the Building, and (b) fully comply with all other applicable federal, state and
local requirements applicable to the Building, including those requirements related to the

-inclusion of required terms and conditions applicable to the Building in all such contracts.

Among other requirements, such contracts will meet the following requirements for City
public works projects utilizing City funding: (i) fair contracting practices (Chapter 14.10
SMC); (ii) all-applicable federal, state and local nondiscrimination requirements; and.(iii) the
requirements set forth in RCW 35.22.650.

* Site Visits and Inspections. Each party shall allow the other party, through the respective

Project Managers, to visit its construction site to review and inspect the work; provided that,
any such inspection shall be a-cost borne solely by the inspecting party and shall not be
deducted from the Construction Costs, unless the costs are included within the Project
Budget. To the extent that official inspections are required by applicable City codes and

10
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regulations, Audubon may employ a qualified inspector for such purpose; provided that,
Audubon must obtain DPR’s approval of such inspector prior to the required inspections,
which approval will not be unreasonably withheld.

6.5 Options if Bids Bxceed Total Construction Cost. If ihe bid received for either componernt of
the Project from the lowest and best bidder exceeds the estimated construction cost for that
Project component, the managing party may (i) reject all bids and re-bid that component of
the Project; (ii) consult with the appropriate architect to identify design changes to the
Building Design Program that would enable that component of the Project to be constructed
within the budgeted amount; or (iif) voluntarily pay the increased amount and proceed with
construction. In the event of a redesign, such design changes shall be implemented and the
managing party shall again invite bids for the construction of that component of the Project or
any portion thereof; provided that, if design changes are elected to reduce the cost of
construction of a Project component, the non-managing party may, at its option, pay the
difference in cost fo retain the original or more costly design.

6.6 Cost Overruns. If, during construction, it becomes apparent that the actual construction costs
for either component of the Project will exceed the estimated construction costs shown in the
current Project Budget, including any contingency allowance, for that compornent of the
Project, the party responsible for managing that component of the Project (the “managing
party”) shall be solely responsible for any cost overruns for the component of the Project;
provided that, the parties may agree, if possible, that Project funds be reallocated so that the
total Project cost remains within the Project Budget; provided further that, the managing party
may seek a design modification to bring that component of the Project within the estimated
construction costs; subject to the approvat provisions contained in Article 6.8.2. Ifa design
modification is made, the managing party shall be solely responsible for paying all costs

associated therewith.
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6.7 Additional Funding. If either of the events described in Article 6.5 (bids exceed the Project
Budget) or Article 6.6 (cost overrun) occur, the City and Audubon, as an alterative or an
additional remedy, may agree upon a collaborative plan to scek additional fanding. Any such
agreement or plan shall be set forth as an amendmient to this Agreement and to the extent
practicable, shall include provisions for both public and private funding sources.

6:8 Construction Phase Approvals and Control of Work: Substantial Completion and Final
Completion. ’
6.8.1 Work Notification. Audubon shall notify DPR, in writing, at least ten (10)
working days prior to the commencement of construction work on the Building. At that
time or earlier, if possible, Audubon shall provide information on the areas that will be
needed for staging of construction. DPR shall approve such areas, or identify alternate
areas for staging if necessary to avoid disruption of community use of the park; provided
that, DPR shall ensure that any alternative construction areas are convenient to the
Building construction areas and will not add undue costs to construction of the Building.
DPR shall thereafter, in-a timely manner, issue construction license agreements for such

staging areas.
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6.8.2 Construction Phase Approvals and Control of Work. In addition to its right to
approve the Bulldmg design and specifications, the City shall have the right to approve,
in advance and in writing, any proposed changes to the work during construction that
would cause the Bmldmg to exceed the Project Budget for that portion of the Project or
that would result in a change contrary to the requirements established by the City’s
Landmarks Board or any other adopted City or DPR standards or design program. The
City’s approval decision under this Article shall be delivered within five (5) wmkxng

* -days. In addition, each party will invite the non-managing party to participate in their
weekly construction meetings.

6.9  Substantial Completion. Audubon shall notify the City Project Manager in writing when the
Building is substantially completed. As part of such notification, Audubon shall advise the
City Project Manager of any items of work that reinain incomplete and a schedule for their
completion. Such notification shall include the signature of the inspector approved by the
City pursuant to Article 6.4 above.

N
—

- 6.10  Final Completion Date; Certificate of Occupancy. Final completion of the Building will have
been achieved when (i) a permanent Certificate of Occupancy for the Building has been
issued, and (ii) all remaining work items, including “punch list” items, have been completed

-to the satisfaction of the City.

6.10.1 Audubon shall schedule a final inspection of the Building when it and its
construction contractor believe construction of the Building has been finally completed.
Following notice of same from Audubon, the City Project Manager will conduct an
inspection of the Building with Audubon and its design consultant and construction
contractor.

If, following such inspection, the City agrees that construction of the Building is finally
complete, the City will so advise Audubon by written notice within five business days
after-the inspection. Such: written notice will include a Final Completion Date for the
Building, as determined by the City . However; if the City, following such inspection,
does not reasonably consider the construction of the Building to be finally complete, the
City will so advise AUDUBON by written notice within such five day period stating the
reasons for the City’s decision.

Upon receipt of any written notice from the City that the construction of the Building is
not finally complete, Audubon shall diligently pursue the remaining work necessary to
achieve final completion. Subsequent inspection(s) for purposes of determining whether
construction of the Building is finally completed shall occur in the manner set forth
above.

6.10.2 Once a permanent Cettificate of Occupancy has been issued and a Final Completion
Date for the Building has been established, a Certificate of Final Completion will be issued
by the City; provided, however, that such date and certificate shall not constitute acceptance
by the City of any unauthorized or defective work or materials.

. 6.11 Building Construction Closeout Phase. The Building Construction Closeout Phase will
commence upon issuance of the Certificate of Final Completion for the Building,

12
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Within 120 days from the date of the issuance of the Certificate of Final Completion,
Audubon shall perform the following obligations (“Audubon’s Closeout Obligations™):

(@) To the cxtent separately assignable, assign to the City all manufacturers’
guaranties and warranties and related to the materials and fixtures provided to
Audubon and located in the Building;

(b) Secure and deliver te the City unconditional lien releases related to the
Building from the Building design consultant, construction contractor,
subcontractors, suppliers, voudots, laborers and material men;

(¢) Furnish the City with one (1) original complete sets of Mylar drawings
(“Record Drawings™) reflecting the final “as built” condition of the Building
(black background prints are not acceptable). The Record Drawings shall also be
provided-to the City-on electronic media that is compatible with Auto Cad 2000 or
later version;

(d) Furnish the City with all contractor maintenance manuals related: to the

Building, including operating manuals, equipment brochures, paint schedules and
material brochures;

(¢) Deliver to the City all other Building information such as operating manuals
and warranties and in Audubon’s possession that reasonably relate to the use and
operation of the Building;

(f) Deliver to the City all certificates of occupancy and other permits and
approvals necessary for the use and operation of the Building ; and

(g) Attend a warranty walk through meeting scheduled by the City within one
year of the issuance of the Certificate of Final Completion.

- 6.12 Defective or Unauthorized Work or Materials. If, within one year after the issuance of the
Certificate of Final Completion, the City notifies Audubon that it has discovered defective or
unauthorized work or materials, Audubon shall cause the correction of the defective or
unauthorized work or materials as covered by the bond desctibed in Article 9.3.3 (b) or, at the
City's discretion, assign the right for the City to pursue Audubon's contractor or supplier -
thereof. Any disputes between Audubon and the City regarding the defective or
unauthorized work or materials will be addressed through Article 13 (Disputes).

ARTICLE7 < ENVIRONMENTAL INDEMNITY

7.1 Audubon’s Environmental Indemnity. If, after the commencement of construction on the
Building, any act, omission or negligence of Audubon or any of its agents results in any
contamiraticn of the Premises, the Building or the surrounding property or in the Release of
Hazardous Material from, on, in, on or beneath the Premises, the Building or adjacent
property, then Audubon shall indemnify the City from and against all losses (including,
without limitation, the loss or restriction of the use of the Building or adjacent property and

13
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sums paid in settlement of claims, fines, civil penalties, attorneys” fees, consultants’ fees and
experts’ fees and costs) resulting from such Release. The foregoing indemnity includes,
without limitation, costs incusred in connection with the investigation of site conditions and
all activities required to locate, assess, evaluate, remediate, clean up, remove, contain, treat,
stabilize, monitor or otherwise control any Hazardous Material, and to restore the Building or
adjacent property to its prior condition. Without limiting the foregoing, if Audubon or any of
its agents or invitees causes or permits the Release of any Hazardous Materials on, about, in
or beneath the Building or adjacent property, Audubon shall immediately, at no expense to
the City, take any and all necessary actions to abate and remediate the Release in accordance
with all Environmental Laws. Audubon shall afford the City a full opportunity to participate
in any discussions with governmental regulatory agencies regarding any seftlement
agreement, cleanup or abatement agreement, consent decree, or other compromise or
proceeding involving Hazardous Material. This indemnity provision shall survive termination
or expiration of this Agreement.

7.2 - City’s Environmenta] Indemnity. If any act, omission or negligence occurring prior to the
commencement of Audubon’s construction activities, and not as a result of any act, omission
or negligence of Audubon or any of its agents, results or has resulted in any contamination of
the Building or the surrounding property or in the Release of Hazardous Material from, on, in,
or beneath the Building or adjacent propetty, then the City shall indemnify Audubon from and
against all losses (including, without limitation, the loss or restriction of the use of the
Building and delays in the construction of the Building and sums paid in fines, civil penalties,
attorneys’ fees, consultants’ fees and experts’ fees and costs) resulting from such Release.
The foregoing indemnity includes, without limitation, costs incurred in connection with: the
investigation of site conditions and all activities fequired to locate, assess, evaluate, remediate,
cleanup, remove, contain, treat, stabilize, monitor or otherwise control any Hazardous
Material and any increased costs of construction of the Building resulting from such Release.
The City’s indemnity under this Article shall be limited to any contamination of the Premises
or adjacent property that results from activities occurring or causes originating prior to the
commenceiment of Audubon’s construction activities and not as a result of any act, omission
or negligence of Audubon or any of its agents. This indemnity provision shall survive
termination or expiration of this Agreement.

ARTICLE8 REPORTS; APPLICATIONS FOR PAYMENT.

8.1 [Invoicing. During the design phase of the Building portion of the Project, Audubon's Project
representative shall invoice DPR's Project Manager for the City's portion of the Building's
design contract. The total amount of the City's contribution to the Building's design contiact
is $20,406 or approximately 12.6% of the total estimated design contract amount of $161,642.
As the City kas already expended or encumbered $4,063 of the Building's design costs, the
remaining balance for which the City shall be responsible is $16,343. Audubon shal! bill the
City at the rate of 12.6% of the Building's design contract costs as they are incurred by
Audubon until the City's remaining funding obligation of $16,342 is expended. Each invoice
shall contain a general status report, the percent of each design phase completed and the
balance of funds remaining for design.
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During the construction phase for the Building, the City will be contributing $248,230 (or
26.85%) of the budgeted constimction contract costs. Audubon's Project Representative
shall invoice the City at 26.85% of the construction contractor's costs as Avdubon incurs
such costs. Each invoice shall contain a general status report, the inspector's report and a
statement of the balance of funds remaining for construction.

8.1.1  Audubon may submit monthly requests for payment (invoices) to the City based
upon (and not in excess of) the percentage of work completed as a percentage of
the City's contribution to the Building's construction, based on a mutually agreed
upon schedule of values. Audubon shall withhold a retained percentage from
their construction contractor and not bill the City for their portion of the rétainage
until Audubon pays the contractor for the retained amounts.

Payment requests shall be directed to the City at the Packs and Recreation
Department, 800 Maynard Avenue South, Third Floor, Seattle, WA 98134-1336,
and shall be signed by an authorized representativ. of Audubon. The
Superintendent, or a designated representative, shall approve or disapprove the
request, in writing, within ten (10) working days of receipt of all required
documentation. If the payment request is disapproved, the notice thereof shai}
contain the reasons for the disapproval; Audubon may correct the reasons for
disapproval and resubmit the reques: for disapproved items. Payment will be
mude to Audubon within thirty {30) days after notice of the Superintendent’s
approval. The City will usq its best efforts to expedite this payment process so
that payment can be madz as quickly as possible to Audubon.

City Audits. Upon request, Audubon (including any assignees of rights or responsibilitics
under this Agreement) shall permit the City to inspect and audit all pertinent books and
records of Audubon, its assignees, its consultants and contractors, any subcontractors, or any
other person or entity that performed work in connection with or related to the Project, at-any
and all times deemed necessary by the City, including up to six years after the final payment
has been made by the City under this Agreement. Such inspection and audit shall occur in
King County, Washington or other such reasonable location as the City selects.” Audubon
shall supply the City with, or shall permit the City to make a copy of, any books and records
or portion thereof. Audubon shall ensure that such inspection, audit and copying right of the
City is'a condition of any contract or agreement, subcontract, or other arrangement under
which any other person or entity is-permitted to perform work under this Agreement,

DPR Reports to Audubon. During construction of the Hatchery improvements, DPR shall
report to Audubon monthly on the general status of the project, the schedule and vaiue
statement provided by the contractor, the inspector’s report, and the unexpended amount of
City funds for that portion of the Project,

ARTICLE9 INSURANCE
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General Obligations. At all time hereunder, Audubon shall, at its own expense, obtain and
continuously maintain, or cause to be obtained and continuously maintained, in full force and
effect, insurance policy(ies) in conjunction with the following:

(@)

(b)

€)

Audubon’s activity on or use or occupation of the Project site;
the design, construction management, inspection, construction, reconstruction,
operation, maintenance, use or existence of the Project, including the Annex; and

Any and all claims and risks in connection with the activities performed by
Audubon under this Agreement.

Third Party Obligations. With respect to all consultants and contractors performing Project

work on behalf of Audubon, Audubon shall:

®

(b)

©

@

_ Obtain from each consultant and -contractor evidence that such contractor or

consultant has obtained and maintained a policy or policies: of insurance as
required herein;

- Submit- evidence of insurance as required herein to the City for review and

approval;

Require that all such policies name the City as-an additional insured, including
completed” operations, on all liability policies per ISO form CG2026 or its
equivalent; and

Include, in all contracts executed by Audubon with respect to the Project,

provisions which extend to -the City construction indemnities and warranties

_granted to Audubon.

Required Insurance. The following policies shall be obtained and continuously maintained at

9.3.1

Gy

_all times hereunder by Audubon.

Audubon shall obtain and continuously maintain the following policies of
insiirance:

A policy of Commercial General Liability Insurance, written on an insurance
industry standard occutrence form (CG 00 01) including all the usual coverage
known as:

- Premises/Operations Liability;
- Products/Completed Operations;
- Personal/Advertising Injury;
- Contractual Liability;
- Explosion, Collapse and Underground Property Damage (XCU);
- Independent Contractors Liability;
- Stop Gap or Employers Contingent Liability; and
- Per Project Coverage (CG2503 ISO), or equivalent.
' 16
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(b)

Such policy(ies) shall provide the following minimum limits:

Bodily Injury and Property Damage:

$ 1,000,000  General Aggregate

$1,000,000 Products & Completed Operations Aggregate
$ 1,000,000 Personal & Advertising Injury -

$ 1,000,000 Each Qccurrence

$ 100,000 Fire Damage

A policy of Business Automobile Liability Insurance, including coverage for
owned, non-owned, leased or-hired vehicles written on an insurance industry
standard form {CA 00 01) or equivalent, and as specified by Insurance Services
Office Symbol 1 (any auto). If “pollutants” as defined in exclusion 11 of the
commercial auto policy are to be transported, endorsement CA9948 & MCS 90
are required.

Such policy(ies) must provide the following minimum limit:

Bodily:Injury and Property Damage
$ 1,000,000 per accident

(c) A policy of Excess Liability Insurance above the primary general liability and

auto liability policies that will provide a total limit of insurance of $5,0G0,000 per
Occurrence/Aggregate/per Claim. The excess policy shall be, at a minimum, as
broad as the primary policies.

(d) A policy of Worker’s Compensation: As respects Workers’: Compensation

932

insurance in the state of Washington, Audubon shall secure its liability .for
industrial injury to its employees in accordance with the provisions of Title 51 of
the Revised Code of Washington. Audubon shall be responsible for Workers’
Compensation Insurance for any.and all contractors and subcontractors who
provide services with respect to the Project. Additionally, if the any contractor or
subcontractor is required to work on or aronnd a navigaible waterway, the
Authority shall provide evidence of United States Longshoremen’s and Harbor
Workers® (USL&H) coverage and contingent coverage for Jones Act (Marine
Employers Liability) in compliance with federal statutes. If Audubon is:-qualified
as a self-insurer in accordance with Chapter 51.14 of the Revised Code of
Washington, Audubon shall so certify to the City by submitting a letter signed by
a corporate officer, indicating that it is a qualified self-Insurer, and setting forth
the limits of any policy of excess insurance covering its employees; or any similar
coverage required.

Design, Construction Management or Inspection. In addition to standard
insurance requirements set forth above, Audubon shall obtain or cause to be
obtained the following additional insurance coverage:
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Attachment 1

INIWN0OA IHL 4l




Errors and Omissions Liability Insurance: A policy of Errors and Omissions
Liability Insurance appropriate to each consultant’s profession, Coverage should
be for a professional error, act or omission arising oui of the scope of services
shown in the contract. The policy shall not exclude any of the following;

- Claims atising out of pollution for environmental work®
- Construction Administration Services T
- Laboratory analysis'

'Only required when services are to be performed under this agreement.

933

@

The minimum limit of coverage shall be $1,000,000 per Claim/Aggregate

Construction, Réconstruction, Operations. In addition to the standard insurance
requirements set forth above, Audubon shall secure or cause to be secured, the
following additional insurance coverage:

Builder’s Risk Insurance: Audubon shall purchase and maintain builders
insurance on an “All Risk” basis, in an amount equal to 100% replacement cost
thereof, against loss from the perils of fire and other risks of direct physical loss,
including earthquake and flood damage." Audubon/Contractor shall be responsible
for the policy deductible. The policy shall include as Loss Payee the City. The
Authority shall provide the City with a duplicate criginal of said Policy.

Coverage shall include all materials, supplies, and equipment intended for specific
installation in the Project while such materiats, supplies and/or equipment are
located at the Project site, in transit or while temporarily located away. from the
Project site. Coverage shall also include the value of site preparation work, the
value of underground property, the cost of debris removal, and the cost of
potlutant cleanup as well as removal.

In addition, the following coverage extensions shall be included: delayed opening,
loss of earnings, operation of building codes, demolition, contingent liability and
increased costs of construction. The policy shall fiot contain any coirisurance
penalty provision or any occupancy clauses.

With respect to the Builder's Risk Policy described herein, the City and Audubon
waive all subrogation rights against each other, any contractors and consultants,
and any of their subcontractors or subconsultants, for damages caused by fire or
other perils to the extent covered by property insurance obtained pursnant to this
section or other property insurance applicable to the Pork, except such rights as
they have to proceeds of such insurance held by the City as fiduciary. This
waiver of subrogation shall be effective to a person or entity even though that
person or entity would otherwise have a duty of indemnification, contractual or
otherwise, whether or not the person or entity paid the insurance premium directly

18

Attachment 1

INZWND0A FHL 40 ALMYND IHL 0L 3NASI Ll -

a1
=
X
m
Q
ol
Q
c
=
m
2.
)
z
_‘
z
7
3
=
m
]
’-,‘
-m
23
n
0
I
)
S
ja
>
=z
=
=
o
=
o
O




or indirectly, and whether or not the person or entity had and insurance interest in
the property damaged.

The City reserves the right to purchase this policy for the Project, adding
Audubon/Contractor as an additional insured to any such policy. If the City does
purchase such a policy, Audubon shall reimburse the City for all of its costs for
such coverage.

()  Warranty, Repair or Remedy of Defects. Audubon shall obtain a bond from a
surety. company, acceptable to the City and which names the City as a joint
obligee, which for a period of one year after Certification of Final Completion of
the Building shall provide for payment for the repair or remedy of defects in the
Annex which are due to faulty or unauthorized materials or workmanship and for
damage to other work resulting from such faulty material and workmanship.

9.3.4 _ Deductibles. If any of the above required insurance contains a deductible (or self-
insured retention amount) the Audubon/Consultant/Contractor shall:

(a) Disclose such amount; and

(b) .- Be responsible for payment of any claim equal to or less than the deductibie (or
self-insured retention amount).

- The City reserves the right to reject insurance policies with a deductible (or self-insured
© retention: amount) in excess of $25,000 for which adequate financial strength of the
~ Insured cannot be demonstrated to the satisfaction of the City.

9.4  Conditions. The insurance policy or pblicies, endorsements thereto, and subsequent renewals
' “required under this Article 9 shall:

(a) . Be subject to approval by the City as to conipany, form and coverage. The
insurance company shall be:

(i) Rated A-:VII or higher in the A.M. Best's Key Rating Guide; and
(i) - Licensed to do business in the State of Washington or be filed as surplus
lines by a Washington broker.

(b)  Be primary as respects the City, and any other insurance maintained by the City
hall be excess insurance and not contributing insurance with Audubon, and/or its
consultants, contractors, inspectors, or other contractors of any kind,

{(¢)  Be maintained in full force and effect through the Agreement;

(d)  Protect the City within the policy limits from any and all losses, claims, actions,
damages, and expenses arising out or resulting from Audubon’s and/or any of its
consultant's, contractor's, inspector's, or other contractor's performance or lack of
performance;
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Name the City as an additional insured pursuant to the requirements of the
provisions below related to “Evidence of Insurance”; and

Include a provision {(whether by endorsement or otherwise) indicating that, except
with respect to the limits of insurance and any rights or duties specifically
assigned to the first named insured, the insurance shall apply:

).

(i)

As if each party insured thereunder (whether as a named insured,
additional named insured, or additional insured) were the only party
insured by such policy; and

Separately to each insured against whom a claim is made or a suit is
brought.

Evidence of Insurance. In many cases, evidence of insurance may be demonstrated by

submitting a copy (photocopy or facsimile acceptable) of the declarations pages of the policy

-and the additional insured endorsement. The declaration pages shall clearly show the policy

- effective dates, limits and schedule of forms and endorsements. - Any reference to premiums
may be blacked out. However at the option of the City, Audubon and/or its designated
Contractors, Consultants and Inspectors, as outlined above, may be required to submit.a copy
of the insurance policy; all referenced endorsements, or both. Certificates of Insurance
(ACORD forms) will not bé accepted as evidence of insurance. Evidence of insurance for
each policy shall:

(@

Comply with one of the following requirements regarding naming the City as an
additional-insured, including Completed Operations:

®

(ii)

Insurance  Services Office (ISO) Standard Endorsement: An additional
insured  endorsement issued on anISO form CG 20 26'or its equivalent,
shall name "The City of Seattie, its officers, elected officials, employees,

" agents, and volunteers" as an additional insured. The endorsement shall

(a) Be signed by an authorized representative of the insurance
company; and

®) Include the policy number and name of the insured on the
endorseent.

"2 2-ISO Endorsements: For Non-ISO endorsements, any of the following
«:7ions are acceptable: ' '

(a) A blanket clause (in the policy or endorsement) adding, without
undue restriction of coverage, as additional insured anyone. for
whom Audubon and/or its consultants, contractors, inspectors, or
other contractors of any kind, are required to provide insurance
under a contract or permit;
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(b)  An additional insured endorsement on a non-ISO endorsement
form containing the following provision:

"The City of Seattle, its officers, elected officials, employees, agents, volunteers, are an
additional insured for all coverage provided by this policy and shall be fully and
completely protected to the extent provided in said policy for any and every injury, death,
damage and loss of any sort sustained by any person, organization or corporation in
connhection with any activity performed by Audubon, and/or its consultants, contractors,
inspectors, of other contractors of any kind, as outlined above by virtue of the provisions
of this Agreement between The City of Seattle and Audubon.”

The coverage provided by this policy to The City of Seattle shall not be terminated,
reduced or otherwise materially changed without providing at least forty-five (45) days
prior written notice to The City of Seattle."; or :

(i1) Any other additional insured endorsement form or clause approved by the
City.

Consultants, Contractors, Inspectors or other Contractors of any Kind Performing Work, or
Other Agreements — Additional Insured Provision Requirement of Authority. Audubon shall
require that any and all of its consultants, contractors, inspectors, or other contractors of any
kind, performing work, or other agreements with respect to the Project, shall name the City as
an additional insured, including completed operations, on all liability policies as indicated
herein, on ISO Form 20 26 or equivalent. Audubon shall further require in all contracts with
respect to the Project, a provision which extends to-the City, construction indemnities and
warranties granted to Audubon. ‘

>

ARTICLE 10 INDEMNIFICATION

10.1 Audubon Indemnity. Audubon agrees to defend, indemuiify and hold City and its affiliates,
‘directors, officers, employees, agents and independent contractors harmless from any and all
damages, costs and expenses (including attorney’s fees) incurred in connection with any third
party claims arising from any use of donated funds for a purpose other than the purpose
originally set forth by the donor, or for any other act or omission of Audubon in connection
with fulfilling its obligations under this Agreement. These indemnification obligations shall
survive the expiration or termination of this Agreement.

it
[

102 City Indemnity. City agrees to defend, indemnify and hold Audubon and its affiliates,
directors, officers, employees, agents and independent contractors harmless from any and-all
* damages, costs and expenses (including attorney’s fees) incurred in connection with claims
arising from any act or omission of City in connection with fulfilling its obligations under this
Agreement. These indenmification obligations shall survive the expiration or termination of
this Agreement.

ARTICLE 11 DEFAULT; TERMINATION
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Defaults in Performance Constitute Material Breach. If either party defaults in performing of
any of its obligations herein, in particular obligations relating to the payment of money, the
non-defaulting party may declare this Agreement to have been materially breached.

Process for Termination of Agreement. Either party may terminate this Agreement if the
other party has materially breached the Agreement and such breach has not been corrected to
the reasonable satisfaction of the dissatisfied party within thirty (30) days after notice of
breach has been given. If the nature of the breach is such that more than thirty (30) days are
required to remedy the breach, then the breaching party shall not be in default if it commences
to cure the breach within such thirty (30) day period and thereafter diligently prosecutes the
same to completion. In the case of Audubon’s monetary obligations, any nonpayment when
due shall constitute a material breach that must be corrected within 30 days after notice of the
breach has been given or the City may immediately terminate this Agreement.

Notice of Termination. Bxcept for monetary defaults, notice of termination shall be given in

writing by the party terminating this Agreement to the other party not Iess than five (5) days
prior to the effective date of termination.

Responsibilities of Parties on Expiration or Termination of Agreement. If this Agreement is
terminated due o Audubon’s default prior to start of construction, then Audubon shall
reimburse the City for one hundred percent (100%) of the City’s expended financial
contribution to the Project. If this Agreement is terminated due to the City's default prior to
the start of construction, then the City will reimburse Audubon for Audubon’s expended
financial contribution to the Project. In either case, the parties shall be released from all
continuing obligations under the Use and Occupancy Agreement. If this Agreement is
terminated due to Audubon's default after construction begins, Audubon shall be obligated to
satisfy its commitments as contained in Article 3.2 (Usable Building Conunitmeit) of this
Agreement. Ifthis Agreement is terminated due to the City's default after construction
begins but before the term of the Use and Occupancy Agreement has commenced, the City
shall be obligated to reimburse Audubon for one hundred percent (100%) of Audubon’s
expended financial contribution to the design and construction of the Building and shall
release Audubon from all continuing obligations under the Use and Occupancy Agreement.
For purposes of this Article 11.4, the term “financial contribution” shall mean a party’s paid
or incurred expenses pursuant to the Project Budget as reflected in Exhibit C or as amended
by mutual agreement.

Termination for Contamination or Release of Hazardous Substances. If, during either design
or construction, Audubon discovers the existence of any contamination of the Building or the
surrounding property or the existence of a Release of Hazardous Material from, on, in, on or
beneath the Building or adjacent property, which is the result of any act or omission occurring
prior to the commencement of Audubon’s construction activities, and not as a result of any
act, omission or negligence of Audubon or any of its agents, and such contamination or
Release requires Remediation Activities or results in an increase in the Project Budget for the
Building, Audubon shall have the right to immediately terminate this Agreement and the City
shall be obligated to indemnify Audubon consistent with Article 7.2 above (City’s
Environmental Indemnity) and shall release Audubon from all continuing obligations under
the Use and Occupancy Agreement.
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11.6  Voluntary Termination by Audubon. In the event that Audubon is no longer able to carry out
the purposes of this Agreement because of (a) corporate incapacity, (b) lack of funds to design
or construct the Building, (c) failure to obtain the necessary permits and licenses from

- applicable governmental authorities after the diligent pursuit of same, .or (d) the discovery of

*Hazardous Materials in the Building that predate the Commencement Dafe (in which case,
Aaticle 11.5 applies), then Audubon shall have the right to terminate this Agreement upon
thirty.(30) days written notice to the City. If Audubon terminates this Agreement as provided
for herein, the requirements of Article 11.4 above shall apply as applicable; provided that,
Atrticle 11.4 shall not be deemed to apply in the event that termination is necessary pursuant to
item (c) of this Article 11.6. For the sole purpose of applying Article 11.4 to this Atticle 11.6,
Audubon shall be deemed the “defaulting party”.

ARTICLE 12 NOTICES

All notices or documents required by this Agreement shall be in writing and shall be sufficiently
-given if either personally served upon the other party or sent via the United States Postal Service,
postage prepaid, certified mail, return receipt requested, and addressed as follows:’

Ifto Audubon: ~ Executive Director
Audubon Washington
P.O. Box 462
Olympia, WA 98057

With a copy to: General Counsel

' National Audubon Society, Inc.
700 Broadway
New York, New York 10003

If to the City: The City of Seattle
Department of Parks and Recreation
Administrator
Contract and Business Resources
P.O.Box 3036
Seattle, WA 98114

; With a copy to: Herbye White, Director

| Recreation and Support Division
Department of Parks and Recreation
100 Dexter North

Seattle, WA 98109

or by such other means as the parties agree, or to such other address as either party hereto may
specify for itself in a notice to the other. '
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ARTICLE 13 DISPUTES

The parties shall make reasonable efforts to resolve disputes as expeditiously as possible through
negotiations between the Audubon Center at Seward Park program director and the DPR
Director of the Recreation and Support Division. If those negotiations are unsuccessful, the
matter shall be referred to the Senior Vice President of Audubon Centers and the DPR
Superintendent. If the parties cannot resolve any dispute arising under this Agreement, either
party may submit the matter to a non-binding, stmctured mediation procedure fashioned by
persons or organizations experienced in alternative dispute resolution ("ADR") procedures. The
mediation may be requested by any party and shall be initiated within thirty (30) days from the
date of the request unless extended by agreement of both parties. The alternative dispute
resolution procedures utilized for the mediation shall include the exchange of written claims and
responses, with supporting information, at least seven (7) days prior to the actual mediation. The
positions expressed and mediator's recommendations shall not be admissible as evidence in any
subsequent ADR or legal proceeding. If the matter is submitted to mediation and the matter is
not resolved, an affected party shall be entitled to pursue any legal remedy available.

ARTICLE 14 MISCELLANEQOUS
14.1 Time of Essence. Time is of the essence in the performance of this Agreement.

" 14.2- Captions.  The paragraph and section headings hereof are for convenience only and shall not
be used to expand or interpret the meaning of any part of this Agreement.

14,3 Partial Invalidity. If any terin, covenant or condition of this Agreement or the application
thereof to any person or circumstance shall, to any extent, be found or held to be invalid or
unenforceable, the remainder of this Agreement, and the application of such term, covenant or
condition to persons or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affected thereby and each term, covenant or condition of this
Agreement shall be valid and be enforced to the fullest extent permitted by law.

[y
i
™~

Binding Effect. The provisions, covenants, and conditions contained in this Agreement are
personal to the parties hereto and are not assignable.

14.5 Applicable Law; Venue. This Agreement shall be interpreted under the laws of the State of
Washington. Any litigation: befween the parties regarding this Agreement or any question,
claim, loss, or injury arising hereunder shall be brought in the Superior Court of the State of
Washiington for King County.

14.6 No Partnership.or Joint Venture Created. City does not by this Agreement, in any way or for
any purpose, become a partner or joint venture of Audubon in the conduct of its business or
otherwise.

147 Remedies Cumulative. The parties’ rights under this Agreement are cumulative; failure on
the part of any party to exercise promptly any rights given hereunder shall not operate to
forfeit any such rights, The parties shall also have any other remedy given by law. The use of
one remedy shall not be taken to exclude or waive the right to use another.
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Amendments. No modification of this Agreement shall be binding upon City or Audubon
unless rednced to writing and signed by an authorized representative of each of the parties
hereto.

No Third Party Rights. No term or provision of this Agreement is intended to be, or shall be,
for the benefit of any person, firm, organization or corporation that is not a party hereto rior
shall any person, firm, organization or corporation other than a party hereto have any right or
cause of action hereunder.

14.10 _Effectiveness of Agreement. This Agreement shall become effective only upon approval by

the Seattle City Council and its execution by an authorized representative of each party.

14.11 No Waivers. No action other than a written document from the Superintendent specifically

so stating shall constitute a waiver by City of any particular breach or default by Audubon,
nor shall such a document waive any failure by Audubon to fully comply with any other term
or condition of this Agreement, irrespective of any knowledge any City officer or employee
may have of such breach, default, or noncompliance. City’s failure to insist upon full
performance of any provision of this Agreement shall not be deemed to constitute consent to
or acceptance of such incomplete performance in the future.

14.12 _Appendices and Exhibits. The following documents are attached hereto and hereby

incorporated into this Agreement as if set forth in full herein:

Exhibit “A”: Legal Description of Seward Park
Exhibit “B”: Land and Building Map

Exhibit "C":  Project Budget

Exhibit "D"  Projected Project Schedule
Exhibit “E”:  Use and Occupancy Agreement

14,13 Bntire Agreement. This Agreement and all attachments and exhibits pertaining to it

constitute the entire agreement and understanding of the parties with respect to the subject

" matter hereof. This Agreement supersedes all prior oral or written understandings,
-agreements, promises or other undertakings between the parties regarding the subject matter
“hereof. The parties to this Agreement acknowledge that it is a negotiated agreement, that they

have had the opportunity to have this Agreement reviewed by their respective legal counse],
and that the terms and conditions of the Agreement are not to be construed against any party
on the basis of such party’s preparation of the same.

14.14 Non-Liability of Officials, Employees and Agents. No elective or appointive board,

commission, member, officer, employee or other agent of the City shall be personally liable to
Augdubon, its successors and assigns, in the event of any défault or breach by the City or for
any amount which may become due to Audubon, its successors and assigns under this
Agreement, or for any obligation of the City under the Use and Occupancy Agreement.
Likewise, no board member, member, officer, employee or other agent of Audubon shall be
personally liable to the City, its successors and assigns under this Agreement, or for any
obligation of Audubon under the Use and Occupaucy Agreement, in the event of any default
or breach by Audubon or for any amount which may become due to the City, its successors
and assigns, or for any obligation of Audubon under this Agreement.
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14.15 _Counterparts. This Agreement may be executed in two or more counterparts, each of which
shall be deemed an original, but all of which taken together shall constitute one and the same
instrument,

"NATIONAL AUDUBON SOCIETY, INC.

- “President Date
THE City OF SEATTLE
Kenneth R, Bounds, Superintendent Date

' Department of Parks and Recreation
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STATE OF WASHINGTON )
} ss.
COUNTY OF KING )

I certify that I know or have satisfactory evidence that is the person
who “appeared before me, and said person acknowledged that he/she signed this -instruiment, on
oath stated that he/she was authorized to execute the instrument and acknowledged it as- the

of to be the free and voluntary act of such
_party for the uses and purposes mentioned in the instrument,

Dated: , 2003.

Notary Public
Print/Type Name
My comimission expires

(Use this space for notarial stamp/seal)

i 'STATE OF WASHINGTON )
- ) ss.
COUNTY OF KING )

) T certify that I know or have satisfactory evidence that is the person
‘who-appeared before me, and said person acknowledged that he/she signed this instrument, on
oath stated that he/she was authorized to execute the instrument and acknowledged it as-the

: of -to be the free and voluntary act of such
party for the uses and purposes mentioned in the instrument.

Dated: , , 2003,

Notary Public
Print/Type Name
My commission expires
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EXHIBIT A
LEGAL DESCRIPTION OF SEWARD PARK

GOVERNMENT LOT 3 IN SECTION 14; GOVERNMENT LOTS 1,2, AND 3 IN SECTION
~-23; TRACTS 23, 24 AND 25 OF B. W. JOHN'S AND C. H. HANFORD'S 5 ACRE TRACTS,
" TOGETHER WITH THAT PORTION OF GOVERNMENT LOT 5 LYING SOUTHERLY OF
-~ THE SOUTH LINE OF SAID TRACT 23 IN SECTION 23; GOVERNMENTS LOTS 1, 2,
- "AND 3 IN SECTION 24; ALL IN TOWNSHIP 24 NORTH, RANGE 4 EAST; W.M.,
- "TOGETHER WITH ALL ABUTTING LAKE WASHINGTON SHORELANDS AND
. "INCLUDING ALL BOULEVARDS, STREETS, AND ALLEYS LYING WITHIN THE
“ AFOREDESCRIBED LOTS, TRACTS, AND SHORELANDS.
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EXHIBIT B

LAND AND BUILDING MAP
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EXHIBIT C
Project Budget

TOTAL PROJECT BUDGET - COSTS AND FUNDING SOURCE

| Anriex Hatchery Total Project

City .| Audubon | Totals City | Audubon | "Totals City | Audubon|{ Totais
JPlanning $17,399 $6,847) $24,246] $7,419 $7,419] $24,818|  $6,847] 331,665 -
{Design $34,572]  $229,504] $264,076] $51,343 $51,343].- $85,915| $229,504]  $315,419,
{Construction $253,606)$1,136,517| $1,390,123] $254,261 $254,261! §507,867/$1,136,517| $1,644,384}

Totals. . $305,5771$1,372,869| $1,678,445] $313,023 $0| $313,023] $618,600

$1,372,869] $1,991,468

Exhibit C to
Attachment 1




EXHIBITD
Projected Project Schedule

UMV R o
¥ Design Begins

;
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X
- § Preliminary Design -~ : X

Design Development Beging

| Construction Document Phase Begins

¥ Final Design
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-3 Construction Begins

§ Construction Completed
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Exhibit E

USE AND OCCUPANCY AGREEMENT
Between

THE CITY OF SEATTLE,
a municipal corporation
of the State of Washington
and
NATIONAL AUDUBON SOCIETY, INC,,
a nonprofit corporation
of the State of New York
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DRAFT
USE AND OCCUPANCY AGREEMENT

Between

THE CITY OF SEATTLE,
a municipal corporation
of the State of Washington
and
NATIONAL AUDUBON SOCIETY, INC,,
a nonprofit corporation
of the State of New York

-~This Use and Occupancy Agreement (the “Use Agreement”) is entered into-as of the
day of , 200_, by The City of Seattle (“City™), a first class city of the State of -
.Washington, acting by and through its Department of Parks.and Recreation (“DPR”) and the
Superintendent thereof, and National Audubon Society, Inc. (“Audubon”), a nonprofit
corporation of the State of New York.

I. . DEFINITIONS

The following capitalized terms used in this Use Agreement shall have the following meanings:

: f‘Appfoval” (or “Approved”) means the prior written consent of the party whose consent is
required or that party’s designee.

“Audubon Center Director™ means the director of the Audubon progranis and activities at
Seward Park.

“Building” means the the Seward Park Music Annex Building, located at 5902 Lake Washington
Boulevard, and situated on the real property described on Exhibit A hereto and depicted on
Exhibit B. .

“Building Common Areas” means those portions of the Building not used exclusively for DPR
programmiing nor within the exclusive contro! of any tenant, licensee or concessionaire. The
Building Common Areas shall include but not be limited to, meeting rooms, restrooms, any
kitchen areas and lobbies.

“Center” means the use of the Building and the Hatchery as an enviromental education cenier.

“Certificate of Occupancy” means a temporary certificate of occupancy issued by the City’s
Department of Construction and Land Use after the renovation of the Building or, if no
temporary certificate of occupancy is issued, then a permanenet certificate of occupancy.
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“Codes” include all land use, building, housing, fire, electrical, mechanical, plumbing and other
codes applicable under City ordinances or State law, and all valid interpretations thereof issued -
by the agencies responsible for the administration thereof,

“Development Agreement” means the agreement entered into between the parties which sets for
the development parameters and funding commitments related to the Project.

“Effective Date” means the date when this Use Agreement is fully executed by the parties
pursuant to Article ILC.

“Environmental Law(s)” means any federal, state and local laws (whether under common law,
statute, ordinance, rule, regulation, code or otherwise), permits, orders, decrees, and other
requiremerits of governmental authorities relating to the protection of human health or the
environment, whether existing as of the date hereof; previously enforced, or subsequently
enacted.

"Certificate of Final Completion" shall mean the Superintendeit's reasonable determination that:
(1) Audubon has obtained the Certificate of Occupancy for the Project; (ii) the Building meets
adopted DPR standards; and (iii) there are no outstanding Audubon liabilities associated with the
. design and consfruction contracts for the Building. For the purpose of this définition,
“outstanding liabilities” shall mean those liabilities that have not been bonded or addressed
through other means to the reasonable satisfication of the Superintendent.

“Fixed Rent” means the fair market rental value of the Premises and one-half (1/2) of the fair
market rental value of the Building Common Areas and one-third (1/3) of the fair market value
of the Hatchery Program Areas, which will not exceed a cost of $1.35 per square foot cost per
month, escalated annually by the Consumer Price Index for all Urban Consumers as defined in
~ Article VB which shall be no more than 4% each year from 2003 until the date of execution of
the Form of Amendment. The determinants of the fair market rental value of the Premisés and
the Hatchery Program Areas will consider all applicable restrictions on the use of the Building
and the Hatchery Program areas.

"Hétchcry" means the currently fenced facilities and ponds located in the eastern portion of
Seward Park, as depicted on Exhibit B hereto.

““Hatchery Program Areas” means those portions of the Hatchery being renovated for
environmental programs under the Development Agreement

“Hazardous Material” means any element, compound, chemical, chemical mixture, or other
substance that is identified as, or determined to be, a hazardous, toxic or dangerous substance,
pollutant, contaminant, waste or material under, or is otherwise regulated under, any
Environmental Law or other law relating to chemical management, environmental
contamination, environmental cleanup or nuisances, including, without limitation, petroleum and
petroleum products, asbestos, radon and other radioactive materials, bio-hazards and lead-based
paint.
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“Improvement Expenditure Offset” means the offset against the Adjusted Fixed Rent for the total
amount of Audubon’s capital expenditures consistent with the agreed upon Project Budget in
Exhibit C of the Development Agreementfor improvements that benefit the Building as a whole.

“Loaned Employee Agreement” means the agreement between the City and Audubon whereby
 the City loans a DPR naturalist to Audubon to assist in the development and delivery of
environmental programs in Seward Park..

“Occupancy Date” means the date when the Form of Amendment is executed for the Building,

“Personal Property” means any personal property, equipment or fixtures placed or installed by
Audubon on the Premises.

“Premises” means that portion of the Building, excluding commen areas and space reserved for
TREC and the DPR Naturalist should the Loaned Employse Loan Agreement not be excuted or
terminated

“Project” means renovation of the Building and the Hatchery for use as an environmental
education center.

“Release”, when used with respect to Hazardous Materials, includes any actual ot imminent

spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping,

Jieaching, dumping, or disposing in, on, under or about any part of the Premises, Building or any
adjacent property of such materials.

"Seward Park Common Areas" means any portion of Seward Park designated by the City as being

" for the general use of tenants, licensees, concessionaires, patrons, employees, and invitees of the

: City-and not within the exclusive control of any tenant, licensee, or concessionaire, and shall include

- but-not be limited to parking areas, landscaped areas, roads, walks, corridors, publi¢:toilets, public
stairs, ramps, elevators, and shelters.

_ “Superintendent” means the Superintendent of the City of Seattle Department of Parks and
Recreation.

"TREC" means Teens for Recreation and Environmental Conservation, a DPR outdoor
expedition-level program designed to expose muti-ethnic teens to environmental education,
urban conservation and stewardship, while creating an environment for community leadership
and empowerment.

1. LEASE OF PREMISES, LICENSE FOR ACCESS; EFFECTIVE DATE

A. Lease.
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In cousideration of the rents to be paid and the covenants and agreements hereinafter
provided which the City and Audubon hereby agree to keep and perform, the City hereby
leases to Audubon and Audubon hereby leases from the City, the Premises. In addition.
the City grants to Audubon the exclusive first right and option to lease additional square
footdge in the Building as such square footage becomes available for lease. Audubon
shall be required to exercise such option within thirty (30) days of the formal offer and
any additional property leased pursuant to such exercise shall be subject to the same
terms and conditions contained herein.

B. Nonexclusive License to Use Common Areas.

Subject to the terms and conditions of this Use Agreement, the City hereby grants to
Audubon, and its officers, employees, agents, and invitees, the nonexclusive right during
the Term of this Use Agreement to use the Building Common Areas and the Hatchery
Program Areas. In addition, throughout the Term, Audubon may use the Seward Park
Common Areas as from time to time constituted, in common with all other visitors and
users of Seward Park and subject to such rules and regulations as the Superintendent may
promulgate. Notwithstanding the foregoing, if Audubon desires to conduct programs on
established trails in-Seward Park as shown in Exhibit B, or along the shoreline, it shall

-not do so within 200 feet of eagie nesting trees. In addition, if Audubon desires to use
any picnic shelters, it shall reserve the same through DPR's use and permit process, pay
the then-current fees therefor and comply with all applicable requirements in connection
with such use.

C. Effective Date.

This Use Agreement shalf not become effective until-all of the following conditions have -
been satisfied:

1. the Development Agreement has been fully executed by the City and
Audubon; and

2. the Use Agreement has been signed by an authorized representative of
Audubon and returned to the Superintendent at the address set forth below,
accompanied by the required policies of insurance; and

3. the Use Agreement has been signed by the Superintendent or his designee,
which shall occur no later than one week following DPR’s receipt of the signed
Use Agreement from Audubon.

The City shall immediately notify Audubon in writing when all conditions of this Article
have been satisfied. Such notice shall expressly state the Effective Date of this Use
Agreement.

D. Form of Amendment.
Page 4

Exhibit E to
Attachment 1




-When the Certificate of Occupancy is issued for the Building and the Superintendent has
issued the Certificate of Final Completion, the parties shall execute the Form of
Amendment attached hercto as Exhibit F, which shall specify the precise values related to
the following:

1. the square footage of the Premises, the Building Common Areas, and the
Hatchery Program Area, including a depiction of the same; and

2. the amount of the Fixed Rent and the Improvement Expenditure Offset; and

3. the date of the first Consumer Price Index Adjustment.

E. Possession and Occupancy.

Audibon shall have possession of the Premises at the time the Form of Amendment is
executed, subject to the rights reserved by the City herein. Prior to that time, Audubon
may use portions of the Building and the Park per Article 2.3 of the Development
Agreement.

Il USE/PURPOSE

Audubon agrees that its use of the Premises and the Hatchery shall be solely to develop-and
provide a variety of environmental education, conservation, sutdoor recreation, and stewardship

- programs for children and adults as described in Articie VIII, below; provided tliat, the Premises
may also'be used for purposes incidental thersio, including office space, limited retail
transactions, storage, exhibits, and fundraising events.

SHL 40 ALITYND 3HL OLINA S LI

IV.TERM
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This Use Agreement shall commence on the Effective Date, subject to the Form of Amendiment.
The term of occupancy (“Term”) shall commence upon execution of the Form of Amendment
("Occupancy Date") and shall terminate 10 years thereafter, as set forth in the Forti of
Amendment, unless sooner terminated as provided herein. If Audubon is not in dafault with
respect to any material provision of'this Use Agreement, Audubon shall have the right to extend
the Term for up to ten (10) additional years upon the same terms and conditions contained herein
except-that the Fixed Rent shall be adjusted based on the then-current fair rental value of the
Premises as determined by an MAI-certified appraiser hired by the City at its expense and in
consideration of any adjustment thereto as spegified in ArticleV, In no event, however, shall the
Fixed Rent for the first year of the extcnded term be less than the Fixed Rent paid during the last
year of the original Use Agreement Term.

V. RENT
A. Fixed Rent.
Page §
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Prior to executing the Form of Amendment, the City shall set a fair market rental value
for the Premises and for use of the Building Common Areas and the Hatchery Program
Aveas based on the fair market rental value of the Premises plus one-half (1/2) of the fair
market rental value of the Building Common Areas and one-third (1/3) of the fair market
rental value of the Hatchery Program Areas, which will not exceed a cost of $1.35 per
square foot per month, escalated by the Consumer Price Index for all Urban Consumers
as defitiud in Article VB which shall be no more than 4% each year from 2003 until the
date of execution of the Form of Amendment. The determinants for the fair market rental
value shall include all applicable restrictions on the use of the Building and the Hatchery
Program Area (the “Fixed Rent”).

B. Adjusted Fixed Rent.

Commencing on the aniversary date of the execution of the Form of Amendment, the
annual Fixed Rent shall be adjusted each year by the percentage increase that occurred
during the preceding calendar year (“Adjustment Percentage”) in the Consumer Price
Index for all Urban Consumers (“CPI-U” / 1982-84 = 100) Seattle-Tacoma-Bremerton
Metropolitan Area (“Index”), using the base 1982-84 = 100, as published by the Bureau
of Labor Statistics, United States Department of Labor, or its successor (the “CPI
Increase”) provided that the percentage increase does not exceed 4% each year, The
result shall be known as the “Adjusted Fixed Rent”. Should any year’s CPI percentage
change be less than zero, the change to the Fixed Rent for that year shall be set at zero
percent (0%). Therefore, in no case shall any year’s Fixed Rent be less than the prior
year’s amount. In the event of any change in the Index base (1982-84=100) or otlier
modification of the CPI Index, or in the event the CPI is discontinued, the Superintendent
skiall select a siniilar index of comparable statistics on the cost of living for King County
as-shall be computed by an-agency of the United States or by a respon31ble financial
periodical or other recognized authority.
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C. Rental Offsets.

1. Impiovement Expenditure Offset. For the duration of this Use
Agreement, including any extended term, Audubon shall be entitled to an offset against
thie Adjusted Fixed Rent for the total amount of Audubon’s capital expenditures for the
design and construction of the Building pursuant to the Project Budget in Exhibit C of
the Development Agreenient. The offset shall be credited against the Adjusted Fixed
Rent over the term of this Use Agreement. The parties agree that to the extent that
Audubon’s capital expenditures exceed the amount of the Adjusted Fixed Rent, the
excess shall be a gift to the City.

TOLLON SIHL NVHE ¥YI10 SST1 'St IWvad SIHL N INIWNDOaIHLHL ¢

2. Public Benefit Offset. For the duration of this Use Agreement, including
any extended term, Audubon shall be entitled to an offset against the Adjusted Fixed
Rent for the value of the Public Benefit Components of Audubon’s program at Seward
Park, as described in Article VIII, below. The offset shall be credited against the
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Adjusted Fixed Rent over the term of this Use Agreement, with the value being
determined each year by the value of Audubon’s fee discounts, scholarships,
programming, and stewardship activities, all as reported in Audubon's Program Audit
Repott described in Article XXXIII.

D. Annual Rent.

The Annual Rent shali be determined based upon the Adjusted Fixed Rent less any
Improvement Expenditure Offset credit and less any Public Benefit Offset credit.

VI.TAXES, UTILITIES AND OTHER SERVICES
A. Taxes.

Audubon shall pay, before delinquency, all applicable taxes, levies, and assessments
arising from its activitics on or occupancy of the Premises, including, but not limited to
any taxes arising out of the activity or business conducted on the Premises such as the
rental or sale of goods or services; taxes levied on its property, equipment, and
improvements on the Premises; and taxes on Audubon's interest-under this Use
Agreement and any leasehold interest deemed to have been created thereby under Ch.
82.29A RCW (collectively, “Taxes”). If the State of Washington makes any demand

~upon the City-as City for payment of leasehold excise taxes resulting from Audubon's
occupation of the Premises.or withholds funds due to the City to enforce collection of

~leasehold excise taxes Audubon shall remit the taxes demanded together with any interest
and-penalties assoniated therewith or, at no expense to the City, contest such collection
action and indemnify the City for all sums reasonably expended by, or withiheld by the
State of Washington from the City, in connection with such taxes.

B. Fixed Rent Reduction and Offset Inapplicable to Taxes.

The reduction and offsetting of any Fixed Rent pursuant to Article V.C. shall have no
effect on the amount of any leasehold excise tax due and payable to the City ot any other
tax obligation of Audubon. Unless Audubon is exemipt from the payment of Leasehold
excise taxes, all such taxes shall be paid only in cash.

C. Utilities.

Audubon shall pay the costs of all utilities provided to the Building. Utility charges shall
include but not be limited to, elevator service, if any, electricity, gas, water, sewer,
garbage and recycling, heating, Building Common Area janitorial, and security alarm
costs. DPR shall pay the costs of all utilities to the Hatchery. Audubon shall not install
additional utilities without the City’s Approval, which shall not be unreasonably
withheld.

D. Telephone and Data Transmission.

Page 7
Exhibit E to
Attachment 1

@




VIL

With the Superintendent’s Approval, Audubon may install customary telephone and data
communication systems to secure service to the Premises for Audubon’s use. Audubon
shall pay for such services directly to the appropriate telephone or data processing
company or other service provider.

E. No City Liability.

The City shall not be liable for any injury, loss or damage caused by or resulting from
any interruption or failure of utility services due to any causes whatsoever, other than the
City’s gross negligence. Audubon shall not be entitled to an offset, reduction, or return
of Fixed Rent as a result of any interruption or failure of said services.

PROCESS FOR PAYMENT OF RENT AND OTHER EXPENSES

A. ‘Tiine for Payment of Annual Rent.

Annual Rent shall be paid annually, commencing on the Occupancy Date and on each
anniversary of the Occupancy Date thereafter within thirty days from the date of an
invoice from the City setting forth the Annual Rent amount and the calculation thereof.
Priorto the City's calculation of the Annual Rent, Audubon shall submit an estimate of
the projected value of the Public Benefit Offset for the forthcoming year: This estimate
will'be evaluated against the Program Audit provided by Audubon at the end of the year
and any required adjustments in the rent shail be made retroactively.

B. Utility and Other Service Charges.

The City shall invoice Audubon monthly for utilities and other services provided
hereunder. Audubon shall pay such invoices within thirty (30) days of the date of each
invoice. ,

C. Program and Building Use Receipts.

. All funds collected by Audubon from third parties on behalf of the City shall be remitted

to the City within forty-eight (48) hours of Audubon’s receipt, together with a summary
report indicating the program name, date and total receipts and any other required
documents. Any funds collected by DPR staff from third parties on behalf of Audubon
shall be remitted to Audubon within forty-eight (48) hours of DPR staff's receipt,
together with a summary report indicating the program name, ate and total receipts and
any other required documents.

D. Late and Refused Payments.

If Audubon fails to pay any sum after such amount is due to the City, Audubon shall also
pay to the City a rate of interest to be charged on delinquent accounts as established by
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VL.

Ordinance 117969 or any successor ordinance, the provisions of which are incorporated
hetein by reference. Audubon shall pay the City Twenty Dollars ($20.00) for each check
refused payment for insufficient funds or any other reason.

E. Payment Process.

All payments due to the City under this Use Agreement shall be shall be remitted by mail
to the Department of Parks and Recreation, Attention: Contract and Business Resources,
800 Maynard Avenue S., Room 210, Seattle, WA 98134, or to such other place as the
City may hereafier designate,

OPERATIONAL REQUIREMENTS
A. Programs.
Consistent with Audubon's mission, Audubon’s programs shall be community-

responsive, particularly to South Seattle communities, and shall provide inquiry-based,
hands-on, direct experience in nature programs for families, children, youth and adults.

“Membership in the Audubon Society shall not be a prerequisite for participation. The

programs shall be:
(i) - focused on and relevant to the local community;

(i)  culturally inclusive of diverse perspectives and relationships with the
environment;

(iif)  respectful of the natural and human history of Seward Park and all living things;
(iv) -designed to sustain the natural resources at Seward Park;

(v)  compatible with and supportive of the City’s environmental stewardship
programs, particularly the TREC and Naturalist programs;

(vi) - action and result-oriented; and

(vii) designed to minimize the need for vehicle access to the Hatchery.

B. Coordination.

The City and Audubon shail coordinate their environmental education programs and

other activities within the Building and other areas of Seward Park to avoid overuse and -
conflicts in scheduling through monthly meetings or other mutually agreed means of

-coordination between relevant personnel of Audubon and DPR. Audubon shall meet

with representative of DPR’s TREC program and reach consensus on the scheduling of
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Audubon activities in a manner that is compatible with the on-going activities of that
program,

C. Community Qutreach.

Audubon shall reach out to local citizens and community groups, with emphasis on
diverse ethnic, racial, cultural and economic populations and historically underserved
communities, to maximize opportunities for all citizens to be involved in the planning,
delivery and use of Audubon’s educational and nature program services. Audubon shall
report to the City on these outreach activities on an annual basis through the audit
process described in Article XXXIIL.

D. Access.

Audubon agrees to operate its programs and activities at Seward Park with the goal of
providing the widest possible access to the general public while at the same time
maintaining the feasibility of the Audubon programs and activities. In furtherance of that
goal, Audubon shal! ensure that its Seward Park programs shall be affordable and
accessible to the public, including low-income park users, children and school-age
students. Audubon program fees shall be competitive with City fees for programs of
similar scope and quality, and a scheduie of Audubon program fees shall be submitted to
the City annually along with an annual plan that outlines how Audubon shall ensure
affordability (i.e., level of scholarships and fees) for the City's review. At the end of the
year, Audubon shall report on the actual level of affordability in the Program Audit
report described in Article XXXIII.

E. Pﬁblic Use of Building Common Areas.

Without displacing DPR’s TREC and Naturalist programs, and ensuring continued
community use of the Building, Audubon shall be the central user of the Building
Common Areas for purposes of implementing an environmental education center.
Subject to availability, the public may rent meeting rooms and other Building Common
Areas. Audubon shall coordinate the scheduling and collect rental fees in accordance
with the then current DPR rental policies. Audubon will retain rental fees as
compensation for scheduling the Building's use and payment of all the Building's utilities
as described in Article VILB. Audubon shall report to DPR on a quarterly basis the
number of rentals and associated fees collected by Audubon. Audubon will work to
maximize opportunities for the public to use the Building Common Areas, particularly
during evenings and weekends. If a conflict in scheduling arises, the Center Director
shall work cooperatively with the interested parties to negotiate a solution; provided that,
an aggrieved party may appeal any such determination directly o the Superintendent.

F. Scheduling and Closures.
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If Audubon intends to use any part of the Premises or other parts of the Building or
Seward Park during the hours the park is closed to the public, it must obtain DPR’s
Approval and notify DPR security.

The City reserves and retains the right to close the Building for major maintenance or
repairs, or to implement public safety measures, at reasonable times upon not less than
seven (7) days’ written notice to Audubon or, in case of emergency, without notice or
liability of any kind; provided that no non-emergency major maintenance or repair or
non-emergency implementation of public safety measures shall commence unless and
until the parties have agreed upon a coordination plan addressing the hours, terms and
conditions under which such action may occur. The City agrees that Audubon shall not
be charged for any rent attributable to the dates when the Building is closed for such
purposes untess Audubon is responsible for the repairs or maintenance that necessitate
the closure.

G. Use Schedule.

Thirty (30) days before the end of each quarter, Audubon shall provide DPR, for its
Approval, a list of Audubon’s proposed use dates for the Hatchery and other areas in
Seward Park during the succeeding quarter. The list shall consist of scheduled programs,
meetings, and other business activities, and shall include times and dates for each
proposed use. Audubon may make changes to this schedule as needed and as space and
scheduling permits, to accommodate its programming needs and oth.r permitted uses.

| INVHA SIHL N INIWNOOA IHL i

Thirty (30) days before the end of each quarter, DPR shall provide Audubon, for its
approval, a list of DPR’s proposed use dates for the Building Common Areas during the
suceeding quarter. The list shall consist of scheduled programs, meetings, and other
business activities, and shall include times and dates for each proposed use. DPR may
make changes to this schedule as needed and as space and scheduling permits, to
accommodate its programming needs and other permitted uses.

ININNOOd BHL 4O ALVAD SHLOL3Na Sl -

H. Staff.

1. Loaned Naturalist. The City shall “loan” a DPR naturalist to Audubon to assist in
the development and delivery of environmental programs in Seward Park, consistent with
the terms of this Use Agreement. The loaned employee shall remain a City employee,
with all the commensurate rights, responsibilities and privileges and the City shall pay
the salary and all required or selected employer's benefits contribution for the loaned
employee for up to two years, beginning on the Occupancy Date. Audubon will
reimburse DPR for one-half of the employee's salary and benefit costs on a monthly
basis. Audubon shall pay such invoices within 30 days of the date of each invoice. A
manager from DPR's Recreation and Support Division shall provide supervisory support
to the employee, but daily operations will be managed by the Audubon Center Director.
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Either party may cancel this loan arrangement at any time, provided a sixty (60) day
notice of such intention is provided to the other patty or the parties may agree to extend
the atrangement at the end of the two-year period stated above,

2. Audubon Staffing. Audubon shall employ personnel or assign volunteers in
numbers that it reasonably deems appropriate and necessary to conduct its environmental
education and other program staffing needs for its programs at Seward Park and to
protect the safety of program participants and the public. Audubon may provide for
operation of these programs through its existing or contracted staff. At Audubon's
expense, Audubon shall have the Washington State Patrol conduct criminal history
background checks of all potential staff members before they are employed; provided
that, if acceptable to the Washington State Patrol, Audubon may use an independent
entity to provide such background checks and shall provide DPR with the results of
same. Audubon shall provide DPR with a written list of its state board and center staff,
with telephone numbers, at the beginning of each fiscal year and shall promptly notify
DPR of any changes.

3. Employee Conduct. The following shall govern employee conduct at the Center:

(3  Ifacomplaintis filed by an Audubon employee at the Center against a
City employee at the Center for harassment as defined in Audubon's adopted
harassment policies and after investigation of such complaint by Audubon,
Audubon determines that a basis for such complaint exists, Audubon:will notify
the Superintendent within 24 hours after the complaint is filed and the
Superintendent will commence an investigation and take appropriate action
pursuant to-appropriate City ordinance and regulations.

(b) If a complaint is filed by a City employee at the Center against an Audubon
employee at the Center for harassment as defined in the City's adopted harassment
policy and after investigation of such complaint by the Superintendent, the
Superintendent determines that a basis for such complaint exists, the
Superintendent within 24 hours will notify Audubon, and Audubon shall
commence an investigation and take appropriate action pursuant to appropriate
Audubon practices and procedures.

(c) If any employee at the Center is not adequately performing his or her job at
the Center or has other performance related issues, the Center Director and the
Superintendent or their designess agree to discuss and resolve such issues in good
faith through each entities' appropriate employee review mechanisms

I. Supply Storage.

Audubon shall ensure that all of its supplies and materials are appropriately stored and
secured in such a way as to not unreasonably inconvenience or conflict with other uses
and users of the Building.
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J. Intoxicating Beverages.

Audubon shall not permit intoxicating beverages of any kind to be used, sold, consumed
or dispensed in the Building or the Premises unless the Superintendent has Approved
such use, sale, consumption or dispensation, in writing, and Audubon complies with all
applicable laws, ordinances, rules and regulations in connection therewith, as now or
hereafter amended. The City acknowledges that Audubon may host special events,
including fundraising events, in the Building and may request the Superintendent to
approve the consumption or dispensation of alcoholic beverages at such events, which
approval shall not be unreasonably withheld in connection therewith. Prior to conducting
any event at which alcoholic beverages are served, Audubon shall obtain insurance
acceptable to the City’s Risk Management Department for liquor/host liability.

IX. FORCE MAJEURE

With the exception of monetary obligations, which shall not be excused, Audubon shall not be in
breach of its obligations under this Use Agreement due to delays in the performance of its
obligations caused by events beyond Audubon's reasonable control and without its negligence,
including but not restricted to, any delays compelled by court order, acts of God, acts of the
public enemy, unforeseeable acts of a unit of local state or federal government, unforeseeable
acts or omissions by other parties, fires, floods, strikes, embargoes, delays in essential utility
services and unusually severe weather or delays of contractors or subcontractors due to such
causes. The time for the performance of the obligation shall be extended for the period of the
delay if Audubon promptly requests an extension of time in writing from City, but in any event,
within thirty (30) days after Audubon becomes aware, or reasonably should have been aware, of
the.event resulting in any such delay.

X. ACCEPTANCE OF BUILDING “AS IS

Audubon is fully familiar with the condition of the Building and the Premises and accepts the
Premises AS IS, subject to the environmental indemnity provisions contained in Article 7 of the
Development Agreement and subject to the City’s environmental indemnity contained in Article
XIV(G). The City makes no warranties or representations of any kind with respect to the
condition of the Building or the Premises or their suitability for Audubon’s purposes. Audubon
agrees that any express or implied representations or warranties made by or on behalf of the City
prior to the date hereof, unless expressly set forth in this Use Agreement, are hereby revoked and
canceled and shall have no force or effect. Audubon further agrees that no representations or
warranties are implied by any provision of this Use Agreement or any other words or conduct in
connection with this transaction,

Audubon agrees that the City shall have no liability or obligation as a result of any defect or
condition of the Building or Premises, including without limitation latent defects. The City shall
have no obligation to undertake any repairs, maintenance or other work of any kind except as
expressly set forth in this Use Agreement.
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Audubon and the City acknowledge that this Article has been specifically bargained for and that
the City would not be willing to Lease the Premises on the terms and conditions set forth herein
without Audubon's agreement to the terms of this Article.

XI. MAINTENANCE AND REPAIRS

A. Audubon’s Cleaning and Maintenance Obligations.

1. Audubon shall at all times keep the Premises and Building Common Areas in a
neat, clean, safe and sanitary condition, with normal wear and tear and damage
and destruction by fire and other extraordinary casualty excepted, and shall use
and maintain the Premises and Building Common Areas in accordance with all
codes, the laws of the State of Washington and the Charter and ordinances of The
City of Seattle, and in accordance with all valid directives, rules and regulations
issued by any authorized City or State officer. Audubon shall not cause or permit
any waste, damage, or injury to the Building or the Premises; use or nermit on or
in the Building or the Premises anything that will increase the rate of fire
insurance thereon; maintain anything on or in the Building or the Premises that
mc ' be dangerous to life or limb; overload the floors; permit any objectionable
noise or odor to escape or to be emitted from the Building or the Premises; or
permit anything to be done in or around the Building or the Premises that in any
way will tend to create a nuisance, or interfere with access to and from Seward
Park or any part thereof. If the Superintendent has a good faith belief that any
activity occuiring on the Premises presents an imminent threat to public health or
safety, then after consultation with the Audubon Center Director, the
Superintendent may order such activity to immediately cease, without liability to
the City for such interruption, until such-threat has been adequately evaluated or
remedied, as the case may be.
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2. Ifrequested by Audubon, the City may maintain, clean and repair the Premises
to the ordinary standards provided to other DPR tenants occupying similar
facilities, or as otherwise agreed upon by the parties, and shall keep the same in
good condition normal wear and tear and damage and destruction by fire and
other extraordinary casualty excepted. Audubon shall pay the cost of
maintaining, cleaning and repairing the Premises as well any extraordinary costs
of cleaning, repairing or maintaining the Building Common Areas or the
Building, occasioned by Audubon’s use and occupancy thereof, within 30 days
after receipt of an invoice therefor.

3. Audubon shall implement, at no cost or expense to the City, a preventive
maintenance custodial care program that is consistent with other similair DPR
facilities and operations and as determined by the Superintendent. Audubon
shall be informed of such preventative maintenance custodial care obligations
prior to Audubon's occupancy of the Premises.
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“Audubon shall participate in an annual inspection of the Building and the
Premises with the Maintenance Services division of DPR and be responsible,
except where the City is obligated under the terms of this Use Agreement to
be so responsible, for taking any and all action that may be reasonably
required to maintain and operate the Premises in accordance with the then
current DPR standards, a current example of such standards is attached hereto
as Exhibit v, and Audubon’s obligations under this Use Agreement. DPR
shall notify Audubon ninety (90) days in advance of any proposed DPR
standards changes that may impact Audubon’s obligations under this Use
Agreement.

4. The City reserves for itself, its officers, employees, agents and contractors, free
access to the Premises, at all reasonable times upon reasonable notice for
purposes of inspecting, cleaning, or making repairs, to the Premises or any other
property owned by or under the control of the City, including additions or
alterations to City property other than the Premises, but this right shall not be
construed as an agreement on the part of the City to make inspections, clean or
make repairs, additions or alterations except as specifically provided elsewhere in
this Use Agreement. Audubon shall reimburse City on demand for the cost of
any such repairs or alterations resulting from Audubon’s activities, reasonable
wear and tear excepted; provided that, the City shall provide notice to Audubon
of the need for such repairs or alterations and shall afford Audubon-the option of
performing such repairs or alterations. The City also reserves the right to make
alterations to the Building Common Arteas at no cost to-Audubon where such
alterations will not unreasonably interfere with Audubon’s ordinary operation of
the Premises or use of the Building Common Areas.

B. City’s Maintenance Obligations

The City shall maintain the Building, including but not limited to electrical and
mechanical systems (heating, plumbing, ventilation), the roof, exterior shell, and exterior
doors, all at 1o cost or expense to Audubon. The City shall be responsible for the
ordinary maintenance of the grounds surrounding the Building, including the Seward
Park areas, including lawn mowing, trimming or removal of planis when required,
control of noxious weeds, clearing of leaves and other natural debris, and street, parking
area and general access maintenance. Such maintenance shall be to the same standard,
and generally with the same frequency, as maintenance of other grounds and general
access at Cify parks (not including park natural areas). Unless otherwise agreed in
writing by the patties, the City shall not be responsible for clearing snow, ice,
obstructions and hazards from sidewalks, driveways, parking areas, walkways, steps,
ramps and other paved surfaces in Seward Park, or for repair of holes, cracks, or other
defects in such surfaces. With regard to the streets serving the Building and the
Premises, the City shall have only such obligations as the City has gener:iiy for all
streets, and shall have no special obligations under this Use Agreement. The City shall
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also be responsible for maintaining the natural resource areas of Seward Park consistent
with, at a minimum, the policies for Park Management and Environmental Stewardship
as contained in the adopted Parks and Recreation Comprehensive Plan 2000.

C. Recycling of Waste Materials.

Auduben shall adhere to any recycling program employed by DPR at the Building, and
shall collect, sort and separate all solid waste products and deposit the same in
receptacles provided by the City.

D. Modifications, Alterations and Additions.

1. Throughout the Term of this Use Agreement, Audubon shall have the right, at
its own expense and without the prior consent of the Superintendent, to install
such of its own machinery and equipment, to make such minor improvements and
additions, and to attach such removable fixtures in or upon the Premises as may
be necessary to conduct its permitted operations, and to remove same at any time
prior to the expiration or termination hereof. As used in this Use Agreement,
“minor improvements and additicns" means (a) ordinary repairs and non-
structural alterations of any portion of the Premises that, individually, cost less
than $5,000 or together with all other items of a similar or related nature during
the calendar year, cost less than $15,000.00, and (b) emergency repairs
immediately necessary for the usual and customary usage of the Premises. The
foregoing figures shall be adjusted to reflect changes in the CPI in accordance
with the methodology described i Article V.B. Audubon agrees that it will not
divide any project into units of work to circui.vent the dollar restrictions stated
above.

2. Audubon shall make no modifications, alterations, additions or improvemnents
to the Premises or any part thereof the estimated cost of which exceeds the
limitations set forth in ArticleXID (i) (a “Major Alteration™), without first
obtaining the Approval of the Supetintendent, which consent shall not be
unreasonably withheld. In exercising discretion, the Superintendent shall take
into account any proposed alteration or improvement that affects (a) any structural
portions of the Building including exterior walls, roof, foundation and core of the
Building; (b) the exterior of the Building or which are visible from outside the
Building or which are likely to increase insurance costs (unless Audubon agrees
to pay such increased insurance cosis); or (c) any of the Building systems,
including elevator, plumbing, air conditioning, heating, electrical, security, life
safety and power. In seeking the Superintendent’s Approval, Audubon shall
provide the Superintendent with interim plans and specifications at the end of the
design development and at the 50% construction document stage. Prior to any
Major Alteration other than an emergency repair, Audubon shall provide the
Superintendent final plans and specifications to which architects and engineers
have affixed their professional seals and signatures and such other information
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cor:cerning the nature and cost of the alterations as may be reasonably requested
by the Superintendent. As a condition to giving such consent, the Supexintendent
may require Audubon, among other things, to undertake the work ir a manner
ditermined by the Superintendent to reasonably minimize disruption o other
tenants, occupants, emnpioyees and users of the Building or Seward Park, to
remove, if reasonably possible, any such modification, alteration, improves~ent or
addition at the expiration of the Use Agreement Term and to restore the Premises
to its pricr condition. All such modifications, alterations, additions and/er
improvements shall be constructed at Audubon’s sole cost and expense and shall
be performed in a good and workmanlike manner in accordance with
Superintendent-approved plans and specifications and by a contractor and under a
construction contract, the terms and conditions of which have been approved by
the Superimendent (such approval not to be unreasenably withleld). Once-
approved, no material changes shall be made to any plans ard specifications
without the Superintendent’s consent. If the Superintendent consents to any
preposed modification. alteration, addition or improvement to the Premises, the
ziad: not be a warranty as to the adequacy of the design, workmanship or
£ materials and the City hereby expressly disclaims any responsibility or
- for the same. If any improvement is constructed in violation of this
paragraph, Audubon shall either premptly make it consistent with approved plans
and specifications, or cease using the improvement and remove it from the
Premises. Except as expressly agreed by the parties, the City shall under no
circumstances have any obligation to repair, maintain or replace all or any portion
of such modifications, alterations, addifions or improvements to the Premises,
Audubon agrees to pay as Additional Rent a reasonable sum for project
management costs necessarily incuired by the City with respect to Major
Alterations, such sum to be agreed upon by the partics as part of any approval of
the Major Alteration.

3. Before consmencing any work under this Article X1, Audubon, regardless of
whethe: Superintendent consent is required or not, shall notify the Superintendent
in writing of the expected date of commencement thereof and shall require its
contractor {o secure, at no cost to the City, a payment and performance bond ag
required by statute, naming the City as joint obligee and insurance at least
equivalent 1o that required pursuant fo Exhibit iii. The Ciiy shall then have the
right at any time and from time to time to post and maintain on the Premises such
notices as the City rcasonably deems necessary to protect the Premises and the
City from mechanics’ licns, materialmen’s liens or any other liens. Any such
modification. alteration, improvement or addition shall be expeditiously
completed in a good and workmanlike manner and in compliance with all
applicable Jaws and regulations and the requirements of all insurance policics
applicable to the Premiscs. Audubon shall provide the Superintendent with “as-
buili” plans showing any Major Alteration in the Premises or the Building.
Audubon shall require its contractors {0 maintain a safe working environment at
all times, including the continuation of ali fire and security protection devices,
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including fire sprinkler systems and availability and operation of fire water supply
lines during any such construction. All damage or injury done to the Premises,
the Building, or any private property in the vicinity of the Building during the
construction of such work by Audubon or by any persons who may be in or upon
the Premises or the Building with the express or implied consent of Audubon and
which is caused by acts or omissions or Audubon or Audubon’s officers,
contractors, subcontractors, agents, invitees, licensees, employees, successors or
assigns shall be paid by Audubon. Audubon shall pay, when due, all claims for
labor or materials furnished to or for Audubon at or for use in the Premises.

4. All such modifications, alterations, additions or improvements shall at the
expiration or earlier termination of the Use Agreement become the property of the
City and remain upon and be surrendered witli the Premises.

5. All articles of personal property, furniture and movable partitions owned or
installed by Audubon at its expense in the Premises shall be and remain the
property of Audubon and may be removed by Audubon at any time during the
Term of this Use Agreement provided that Audubon shall, at its sole cost and
expense, repair any damage to the Premises caused by such removal.

6. In undertaking any repairs, modifications, alterations, additions or
improvements, Audubon shall ensure that it and each of its contractors and agents
protects from damage or destruction private and public property on or in the
vicinity of the Premises that is not scheduled for repair, replacement or removal.
Any property damaged by Audubon or its contractors or agents in the course of
any repair, modification, alteration; addition or improvement shall-be promptly
repaired or replaced at Audubon’s expense.

7. No change shall be made to electrical wiring or plumbing in the Premises or to
and from the Premises.other than by a properly licensed electrician-or plumber.

BE. Coordination.

The parties shall cooperate to the maximum extent possible to ensure that all construction
work undertaken by or on behalf of Audubon is coordinated with the work of other
contractors working at Seward Park, Seward Park tenants and with routinely scheduled
events and activities. No construction work of any kind shall commence unless and until
the patties have agreed upon a coordination plan addressing the hours, terms and -
conditions under which such construction may occur. Audubon shall work closely with
the Superintendent or his/her designee to schedule construction activity to minimize
construction impacts such as noise, dust and fumes.

F. City’s Right to Stop Work.
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XII.

Throughout the course of any construction, DPR and Audubon shali consult regarding
any adverse impact on Seward Park events that may result froin construction-related
activity. If, after consultation betweeu the Superintendent - nd Audubon regarding the
adverse impact that construction-related activity is likely to have or is actually having on
one or more Seward Park events and their joint effort to modify or reschedule such
construction-related activity so as to minimize such adverse effect, the Superintendent
determines, in the exercise of such official's reasonable discretion, that a material adverse
impact is still likely to occur or is occurring, Audubon, upon notice from the
Superintendent, shall order the immediate suspension or cessation of the construction-
related activity specified in such notice for the duration identified in such notice.

If, after consultation with Audubon, the Superintendent determines that any work being
performed upon the Premises is materially inconsistent with approved censtruction
documerits or any other required plan, program or rule, the Superintendent shall so notify
Audubon, in writing, and the parties shall endeavor tc resolve the situation. If the parties
are unable to devise a plan to resolve the inconsistency, Audubon, upon notice from
Superintendent shall order the immediate suspension of the affected portion of the work
until the neatter has been corrected. The notice shall state the required action to cure the
nonconformity. Except in cases affecting public health and safety, the Superintendent
will provide Audubon with at least 72 hours” advance written notice that it intends to
issue a suspension notice and provide Audubon an opportunity to cure the
nonconformity. Audubon shall not be entitled to-damages from the City as a
consequence of any increased cost or time of performance attributable to any such
suspension, unless it is determined that the Superintendent issued a suspension notice °
without a reasonable basis.

SIGN3

-A. Name of Building and Use of Name.

For the term of the Use Agreement, the Building will be named "Seward Park
Environmental -and Audubon Center" to reflect the partnership and the programs housed
in the Building. Such name will be used on signs identifying the Building and, to the

-extent practicable, in promotional and other marketing materials specifically relating to

Audubon’s or the City’s activities or events at the Building. The Audubon Center will be
operated solely by Audubon, will identify itself as an Audubon Center consistent with the
branding and identity program of other Audubon Centers around the country, and will
use as its symbol a logo that is a trademark of Audubon and used by Audubon. The City
acknowledges Audubon's exclusive right, title and interest in and to the trade and
corporate name "National Audubon Society" and the trademarks “Audubon” and
“Audubon Center” (“Audubon Marks™), and acknowledges that any use of the Audubon
Marks without the benefit of a license agreement is an infringement of Audubon’s rights
and constitutes unfair competition. While this Use Agreement is in effect and thereafter,
the City will not in any manner represent that it has any interest in the Audubon Marks;
will not contest Audubon’s exclusive right, title and interest in and to, or the validity of,
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XIIL

the Audubon Marks; and will not act in any manner inconsistent with Audubon’s
indivisible ownership of the Audubon Marks,

B. Audubon Signs.

Audubon may, upon Approval from DPR, which consent shall not be unreasonably
withheld, install bulletin boards and other signs or postings within the Building Common
Areas-and display community-related notices, posters, and similar materials related to
Audubon's operations within the Building. Audubon shall also have the right to place
and maintain, within the Premises, any bulletin boards, signs or postings and any plaques
or other displays of the names of the donors or contributors to the Audubon Center at
Seward Park; provided that, any such postings shall be subject to the City’s Ethics
Commission prohibitions on czrtain signage in public buildings. Audubon shalf not,
without the Superintendent’s Approval, install any signs on the exterior of the Building,

KEYS

In accordance with DPR Administrative Policy 2.71, attached hereto as Exhibit iv, Audubon will
obtain; account for and collect keys from DPR to the exterior door(s) of the Building at the time
of occupancy and after any change in the locks of the exterior doors. Any change in locks for
the Premises shall be at Audubon’s expense. If a lock change is made to any exterior door of the
Premises, Audubon shall provide the Superintendent with one (1) key for each lock changed
immediately after such change has been completed. Audubon shall account for and collect keys

in accordance with Exhibit iv.

XV,

HAZARDOUS WASTE OR MATERIALS

A. Restriction on Use; Response Plan; Definition.

Audubon shall not cause or permit any Hazardous Material to be brought upon, kept,
used, stored, generated or disposed of'in, on or about the Premises or the Building, or any
adjacent property. Audubon represents, warrants and agrees that Audubon's uses of the
Premises, the Building and the Seward Park Common Areas (including uses by invitees
or licensees) shall not involve the use, production, or disposal of any hazardous
substances, except for cleaning and maintenance supplies normally used in the operation
of similar buildings that shall be used, stored and disposed of in compliance with afl
applicable laws, regulations and prudent practices. If Audubon is granted permission to
bring any Hazardous Material (other than such cleaning and maintenance supplies) into
the Building or the Premises, then before doing so, Audubon shall prepare and submit to
the City a hazardous materials response plan acceptable tc the City. Audubon shall
comply fully with such plan, at Audubon’s sole expense.

B. Compliance.
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A

Audubon, at its sole expense, shall promptly comply with all Environmental Laws
relating to the use, collection, treatment, disposal, storage, control, removal or
cleanup of Hazardous Materials either

(i) in, on, around or under the Building if resulting from a Release caused by the act
or omission of Audubon or any of its employees, agents, contractors, licensees or
invitees.

(if)  in, on or under any other part of the Building or any adjacent property or area
within Seward Park if resulting from a Release caused by the act or omission
of Audubon or any of its employees, agents, contractors, licensees or invitees.

C. City’s Rights.

After notice to Audubon and a reasonable opportunity for Audubon to effect such
compliance as identified in Article XIV.B, the City may, but is not obligated to, enter the
Premises or Building and take such actions and incur such costs and expenses to comply
with any Environmental Laws regarding Hazardous Material as the City deems advisable
to protect its interests, provided, however; that the City shall not be obligated to give
Audubon notice and an opportunity to effect such compliance if (i) such delay might
result in material harm, (ii) Audubon has actual knowledge of the situation and has had a
reasonable opportunity to effect such compliance, or (iii) an emergency exists. Whether
or not Audubon has actual knowledge of the presence or Release of a Hazardous
Material, Audubon shall reimburse the City on demand for the. full amount of all costs
and expenses incurred by the City in connection with compliance activities, and such
obligation shall continue even after the termination of this Use Agreement.

D. Audubon’s Duty to Notify: Response to Release.

Audubon shall notify the City immediately of the presence or Release of any Hazardous
Material (other than Hazardous Material permitted under this Article that are stored,
used, handled and disposed of in compliance herewith) and shail take timely and
appropriate steps to protect persons and property from, and remedy the effects of, any
such Hazardous Material, which steps shall include immediate action in the case of any
Release of a Hazardous Material,

E. Removal Upon Surrender.

Upon surrender of the Premises to the City, whether upon expiration or earlier
termination of this Use A.greement, Audubon shall remove and properly dispose of any
Hazardous Material brought into the Building or the Premises at any time during
Audubon's occupancy of the Premises, or introduced onto any patt of the Building or
Premises, or Released on or under the Building or Premises by Audubon or any of its
employees, agents, contractors, licensees or invitees.
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F. Audubon’s Environmental Indemnity.

If Audubon breaches any of its obligations contained in this Article, or, if any act,
omission or negligence of Audubon or any of its agents or invitees results in any
contamination of the Building, Premises or any other part of the adjacent property or area
in Seward Park or in the Release of Hazardous Material from, on, about, in, on or
beneath the Premises, thex Audubon shall indemnify the City from and against ail losses
(including, without limitation, the loss or restriction of the use of the Premises or adjacent
property and sums paid in settlement of claims, fines, civil penalties, attorneys’ fees,
consultants’ fees and experts’ fees and costs) arising during or after the Term of this Use
Agreement and relating to such Release. The foregoing indemnity includes, without
limitation, costs incurred in connection with the investigation of site conditions and all
activities required to locate, assess, evaluate, remediate, clean up, remove, contain, treat,
stabilize, monitor or otherwise control any Hazardous Material, and to restore the
Building or adjacent property or area in Seward Park to its prior condition. Without
limiting the foregoing, if Audubon or any of its agents or invitees causes or permits the
Release of any Hazardous Materials on, about, in or beneath the Premises or adjacent
property, Audubon shall immediately, at no expense to the City, take any and all
necessary actions to abate and remediate the Release in accordance with all
Environmental Laws. Audubon shall afford the City a full epportunity to participate in
any discussions with governmental regulatory agencies regarding any settlement
agreement, cleanup or abatement agreement, consent decree, or other compromise or
proceeding involving Hazardous Material. This indemnity provision shall survive
termination or expiration of this Use Agreement.

G. City’s Environmental Indemnity.

If any act, omission or negligence of the City or any of its agents (other than Audubon)
results or has resulted in any contamination of the Premises or adjacent property or in the
Release of Hazardous Material from, on, in, on or beneath the Premises or adjacent
property, then the City shali indemnify Audubon from and against all losses (including,
without limitation, the loss or restriction of the use of the Premises or the Building and
sums paid in fines, civil penalties, attoreys’ fees, consultants’ fees and experts” fees and
costs) arising during or afier the Term of this Use Agreement and resulting from such
Release. The foregoing indemnity includes, without limitation, costs incutred in
connection with the investigation of siic conditions and all activities required to locate,
assess, evaluate, remediate, cleanup, remove, contain, treat, stabilize, monitor or
otherwise control any Hazardous Material, and to restore the Premises to its prior
condition. The City’s indemnity under this Article shall include, without limitation, any
contamination of the Premises or adjacent property that results from activities occuring or
causes originating prior to the initial term of this Use Agreement; provided that the City
shall not be required to indemnify Audubon for any contamination that is the result of
any act, omission or negligence of Audubon or any of its agents. This indemnification
shall survive the termination or expiration of this Use Agreement.
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XV.

XVIL

e

COMPLIANCE WITH LAWS

A. General Requirement.

Audubon, at its sole cost and expense, shall comply with all applicable laws and
regulations, rules and orders of the United States,the State of Washington and the City of
Seattle that may from time to time:be put into effect relating to, controlling or limiting
Audubon’s use-and operation of the Premises.

B. Licenses and Similar Authorizations.

Audubon, at its sole cost and expense, shall secure and maintain in-full force and effect
during the Term of this Use Agreement, all licenses, permits, and similar legal
authorizations required for its use of the Premises, and comply with all requirements
thereof.

C. ‘Nondiscrimination and Affirmative Action.

Audubon shall comply with all applicable equal employment oppoitunity and
nondiscrimination laws of the Unitéd States, the State of Washington, and The City of

‘Seattle, including the Seattle Municipal Code ("SMC"), notably SMC Ch. 20.44, and

rules; regulations, orders, and directives of the associated administrative agencies and
their officers.

D. Americans with Disabilities Act.

Audubon acknowledges that the Americans with Disabilities Act (the “ADA”) requires
that programs, services and other activities provided by a public entity to the. public,
whether. directly or through a contractor, must be accessible to the disabled public.
Audubon further acknowledges its obligation to comply with the ADA and any other
federal; state or local disability rights legislation. Audubon warrants that it will fulfill
that obligation, and that it will not discriminate against disabled persons in the provision
of services, benefits or activities pursuant to this Use Agreement.

- LIENS

If, because of any act or omission of Audubon, any mechanic or other lien or-order for
payment of money shall be filed against the Building or the Premises, Audubon shall at
its sole expense cause the same to be discharged or bonded within thirty (30) days after
the date of such filing.

LIABILITY AND INSURANCE.

A. Audubon’s Indemnity.
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Audubon shall protect, defend, indemnify and hold the City harmless from and against
any and all claims (including, but not limited to employee claims) and from any costs,
reasonable attorneys’ fees, expenses and liabilities incurred in connection with such
claim, arising from Audubon’s use of the Premises, the Building or Seward Park
(including any use of the Building, Premises or Park Ly Audubon’s agents, contractors or
employees) or the conduct of its business, and shal! further protect, defend, indemnify
and hold the City harmless from and against any and all claims arising from any breach
or-default in the performance of any obligation on Audubon’s part to be performed under
the terms of this Use Agreement. Audubon, upon notice from the City, shall defend the
same at Audubon’s expense. Notwithstanding the foregoing, if RCW 4.24,115 (or any
successor provision) applies, this indemnity shall apply only to the extent of Audubon's
negligence or that of its agents, servants or employees.

CEOMON.

Solely with respect to claims for indemnification under this Use Agreement, Audubon
waives its immunity under Title 51 RCW, the Industrial Insurance Act, or any other
employee benefit act. This indemnification provision is the result of mutual negotiation
and shall survive the termination of this Agreement.

B. City’s- Indemnity

The City shall protect, defend, indemnify and hold Audubon harmless from and against
any and all claims (including, but not limited to employee claims) and from any costs,
reasonable attorneys’ fees, expenses and liabilities incurred in connection with such
claim, arising from the City’s negligent use of the Premises, the Building; the Hatchery,
or Séward Park (including any use of the Building, Premiscs, Hatchery, or Seward Park
by the City’s agents, contractors or employees) or the conduct of its business therein; and
shall further protect,-defend, indemnify and hold Audubon harmless from and against any
and all claims arising from any breach or default in the performance of any obligation on
the City’s part to be performed under the terms of this Use Agreement. The City, upon

- notice from Audubon, shall defend the same at the City’s expense. Notwithstanding the
foregoing, if RCW 4.24.115 (or any successor provision) applies, this indemnity shall
apply only to the extent of the City's negligence or that of its agents, servants or
employees.

"INSWNOOQ THL 40 ALVAD IHL oL 3naStLl

Solely with respect to claims for indemnification under this Use Agreement, the City
waives its immunity under Title 51 RCW, the Industrial Insurance Act, or any other
employee benefit act. This indemnification provision is the resuit of mutual negotiation
and shall survive the termination of this Agreement.
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C. Insurance.

@) Audubon shall; at all times during the term of this Use Agreement, obtain
and maintain continuously, at its own expense, insurance as described in
Exhibit iii, and shall file with the Superintendent and the City's
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Department of Risk Management, evidence of a policy or policies of
insurance as enumerated tharein.

(ii)  The City shall cause its Master Use Policy to extend to the Building. The
parties understand that the standard deductible for such insurance is
$500,000.00; however, the parties hereby agree to equally share the costs
for reducing the deductible to $50,000.

XVIIL DAMAGE OR DESTRUCTION

A. If there is any material damage or destruction to the Building or the Hatchery
Program areas resulting from the fault of either party, then the responsible party shall be
solely responsible for any necessary repairs or replacemens,

B. Damage: Extent of Obligation to Restore. If there is any material damage or
destruction to the Building (for purposes of this Use Agreement, material damage or
destruction shall mean damage or destruction resulting from no fault of either party to
this Use and - Zuparzey Agreement which costs $50,000 or more to repair-or replace),
then if the City decides not to repair or replace the damaged portion of the Building and
the Premises thereby become unusable, either party shal! kave the option, upon written
notice to the other, which option shall be exercised withia thirty (30) days of the date of
such damage or destruction, to terminate this Use Agreement; provided that, if appliable
insurance proceeds (including the City’s payment of any deductible as described in
Article XVII(C) above) are or would have been sufficient to pay the cost of
reconstruction or restoration, the insured party shall reconstruct or restore the damage
within two (2) years of the destruction. If the Use Agreement is not terminated, it shall
continue in full force and effect and the City shall proceed as promptly as is practicable

~-to restore the Building to an arcliitectural unit as nearly comparable in form, fit and
function as is reasonable to the unit existing just prior to such damage. If either party
elects to terminate the Use Agreement, such notice of termination shall specify the date
for termination, which date shall not be more than thirty (30) days after the giving of
such notice, and upon the date so specified the Term of this Use Agreement shall expire -
as fully and completely as if such date were the date hereinabove set forth for the end of
the Term of this Use Agreement and Audubon shall thereupon vacate the Premises,
without prejudice to any rights and remedies accrued to the City under this Use
Agreement prior to such termination. Any rent paid or payable by Audubon shall be
adjusted as of the date of such termination. Should the City elect to rebuild and be
delayed or prevented from completing the repairs or restoration of the damage to the
Building after the occurrence of such damage or destruction by reason of force majeure,
the time for the City to commence or complete repairs shall be extended for the period of
force majeure. In the event of repair, reconstruction and restoration as herein provided,
the Annual Rent provided to be paid under this Use Agreement shali be abated
proportionately based upon the extent to which Audubon’s use of the Premises is
impaired during the period of such repair, reconstruction or restoration.
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C. Ifthere is any minor damage or destruction to the Building (for purposes of thisUse
Agreement, minor damage or destruction shall mean damage or destruction which costs
less than $50,000 to repair or replace and is from no fault of either party), then the City
shall proceed as promptly as is practicable to restore the Building to as nearly comparable
form, fit and function as is reasonable to the unit existing just prior to such damage.

Each party shall be solely responsible for the repair of any damage or destruction (other
than normal wear and tear) caused by that party. For purposes of this Article X VIII,
damage or destruction caused by public use of the Building, including the Building
Common Areas, shall be attributable to the City; provided that, Audubon shall have the
obligation to mitigate such damage to the extent possible.

D.. No Obligation to Restore Pursonal Property.

If the City is required or elects to restore the Building or such portion thereof which has
been destroyed as provided in this ArticleXVIII, the City shall not be required to restore
Audubon’s personal property, machinery, furniture cr equipment, such excluded items
being Audubon’s sole responsibility to restore. Audubon shall not be entitled to any
compensation or damages from the City for the loss of the use of the whole or any part of
the Premises, its tenant improvements, alterations, modifications or additions made to the
Premises or Audubon’s personal property, or any inconvenience or annoyance
occasioned by such damage, repair, reconstruction or restoration, except as may be
otherwise provided in Article XVIII A, above.

E. Damage Near End of Term.

Notwithstanding anything to the contrary contained in this Article XVIII, the City shall
not have any obligation whatsoever to repair, reconstruct or restore the Premises

(a) when the damage occurs during the last twelve (12) months of the Term, (b) to the
extent that insurance proceeds are not available therefore, or (c) to the extent the City is
unable to obtain necessary permits for the construction thereof.

XIX. CITY’S CONTROL OF BUILDING AND VICINITY

All common and other facilities provided by the City, except for the Building Common Areas,
including parking areas, are subject to the exclusive control and management by the City.
Accordingly, the City may do any and all of the following (among other activities in support of
DPR or other municipal objectives), without incurring any liability whatsoever to Audubon;
provided that, the City shall not act in a manner that would unceasonably interfere or displace
Audubon’s operations at Seward Park :

(i) Change of Vicinity. Increase, reduce, or change in any manner whatsoever the
number, dimensions and locations of the walks, buildings, parking and landscape areas in
the vicinity of the Premises;
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XX.

(ii) Traffic Regulation. Regulate all traffic within and adjacent to the Building,
including the operation and parking of Audubon’s vehicles and those of its invitees,
employees, and patrons;

(iii) Display of Promotional Materials. Erect, display and remove promotional exhibits
and materials and permit special events on or adjacent to the Building;

(iv) Promulgation of Rules. Promulgate, from time to time, reasonable rules and

regulations regarding the use and occupancy of any City property including but not
limited to the Building; and

(v) Change of Businesses. Change the size, number, and type and identity of
concessions, stores, businesses, and operations being conducted or undertaken in the
vicinity of the Building, ‘

DEFAULT;* TERMINATION; REMEDIES

A. Default: Cure Periods.

The occurrence of any of the following shall constitute a material default and breach of
this Use Agreement by Audubon: )

@) Audubon’s failure to pay Annual Rent-or any other monetary sums
required to be paid hereunder within ten (10) days after notice;

(i)  Audubon’s abandonment or vacation of the Premises for a period of sixty
(60) days unless such vacation has been required by the City pursuant to
the terms of this Agreement;

(iii) -~ Audubon’s failure to observe or perform any material covenant, condition

. or provision of this Use Agreement not already specifically mentioned in
this Article XX, where such failure continues for thirty (30} days after
written notice thereof from the City to Audubon; provided, however, that
if the nature of the default is such that the same cannot reasonably be
cured within said thirty (30) day period, Audubon shall not be deemed to
be in default if Audubon shall within such period commence such cure
and thereafter diligently prosecute the same to completion; or

(iv)  amaterial breach of the Development Agreeinent.

B. City Default.

The City’s failure to observe or psrform any material covenant, condition or provision of
this Use Agreement or the Development Agreement, where such failure continues for

- thirty (30) days after written notice thereof from Audubon to the City shall be a default;
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provided, however, that if the nature of the default is such that the same cannot
reasonably be cured within said thirty (30) day period, the City shall not be deemed to be
in default if the City shall within such period commence such cure and thereafter
diligently prosecute the same to completion.

C. Remedics.

If a default occurs, the party not in default may terminate this Use Agreement, or any
extension of it, by giving written notice thereof to the party in default at least nitiety (90)
days prior to the effective date of termination. Upon the expiration of the date and time
fixed-in the notice of termination, Audubon shall immediately surrender the Premises and
all improvements thereon, to the City.

D. Remedies Cumulative.

The remedies under this Article XX are in addition to, and not in limitation of, any other
remedies available to the City or Audubon in law or equity.

" "XX1. TERMINATION
A. -“Termination for Bona Fide Public Purpose.

In-addition to-any other provision contained herein, the City may terminate this Use
-Agreement at any time, in whole or in part, by writtennotice, for a bona fide public
purpose as determined by the Seattle City Council; provided that, in such event, the City
shall be obligated to repay Audubon for the unamortized value of Audubon’s initial
investment in the development and construction of the Building or the portion thereof as
to which this Use Agreement has been terminated, pursuant to the Project Budget in
Exhibit iti of the Development Agreement; as depreciated, and less any amount
previously credited as 2n offset toward the Adjusted Fixed Rent.

B. Voluntary Termination by Audubon. In the event that Audubon is nio longer able
to carry out the purposes of this Use Agreement because of (a) corporate incapacity, (b)

- lack of funds to maintain and operate the Building; (c) inability to obtain the necessary
permits and licenses from applicable governmental authorities, or (d) the discovery of
Hazardous Materials on the Premises that predate the Commencement Date, ., then
Audubon shall have the right to terminate this Lease upon one hundred twenty (120)
days written notice to DPR. If Audubon shall terminate this Lease as provided above,
then Audubon shall surrender the Premises pursuant to the City consistent with Article
XXII (Surrender) hereof and shall not look to the City for financial compensation except
as'may be provided by Article XIV. G.

XXII. SUBLEASES AND ASSIGNMENTS
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Audubon shall not sublease, transfer, assign, mortgage, hypothecate or convey this Use
Agreement or any interest therein, in whole or in part without the Superintendent’s Appr- o
which Approval may be granted, withheld, or conditioned in each instance in the
Superintendent’s sole discretion. This prohibition against transfers and assignments inclug:
any transfer or assignment by operation of law. Any assignee Approved by the Superintendent
must accept and assume in writing all the terms and conditions of this Use Agreement to be kept
and performed by Audubon. Any transfer of this Use Agreement from Audubon by merger,
consolidation, transfer of assets, or liquidation shall constitute an assignment for purposes of this
Use Agreement. The Superintendent’s consent to any assignment or transfer shall not operate as
a waiver of the necessity for consent to any subsequent assignment or transfer, and the terms of
such conseni shall be binding upon any person or entity using or occupying the Building or the
Premises by, under, or through Audubon.

3OILON:

XXIII. SURRENDER

A. Audubon’s Obligations.

Subject to the terms of Article X VIII relating to damage and destruction, upon expiration
or-earlier termination of the Term of this Use Agreement whether by lapse of time or
otherwise (including any holdover period), Audubon, at its expense, shall: (a) deliver to
the City ali keys to the Building, the Premises or any Personal Property that the City has
agreed may remain in or on the Premises or accessory thereto; (b) except as otherwise
agreed by the parties, remove ali of Audubon’s moveable Personal Property, goods and
effects and-those of all persons claiming under Audubon from the Premises; (c) remove
all telecommunications.and computer network wiring and cabling, to the extent required
by. the City, (d) remove all signs, symbols, advertising and printed material, and

() promptly and peacefully surrender the Premises (including surrender of all Audubon
improvements and other attached equipment and/or other alteratio-, additions or
improvements installed in the Premises by the City or Audubon) ir i-ably clean
condition together with all Approved alterations, changes and add; .ereto, in good
repair, good order and safe condition. Any property left on the Premiscs more than thirty
(30) days after the expiration or termination of the Use Agreement Term shall be deemed
to have been abandoned and to have become the property of the City to dispose of as the
City deems expedient and Audubon shall be liable for all costs associated with the
disposal of such propetty. ’
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Audubon agrees to repair any damage to the Premises caused by or in connection with

the removal of any articles of personal property, business or trade fixtures, signs or

advertising, machinery, equipment, furniture or movable partitions including, without
limitation thereto, repairing the floor and patching and painting the walls where required
: by the City to the City’s reasonable satisfaction all at Audubon’s sole cost and expense.
Audubon shall indemnify the City against any loss or liability resulting from delay by
Audubon in so surtendering the Premises, including, without limitation, any claims made
by any tenant succeeding Audubon based on such delay.

~ ZOILON:
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B. Re-entiy by City.

If the Premises are vacated or abandoned by Audubon, or in the event of the termination
of this Use Agreement under any provision hereof, the City may re-enter the Premises in
such manner as the City deems necessary in its sole discretion, and the City may
repossess the Premises by force, summary proceedings or by any other procedure
provided by law or equity. Audubon hereby waives all claims for damages that may be
caused by the City re-entering and taking possession of the Premises or removing and
storing Audubon’s property as herein provided, and Audubon shall indemuify and hold
the Ciiy harmless therefrom. No such reentry shall be considered or construed to be a
forcible entry.

C. Survival of Liabilities.

Any liability of Audubon or the City hereunder for negligent or intentional acts or
omissions occurring during the Term of this Use Agreement, or arising under the
indemnity provisions of this Use Agreement, shiall survive termination and surrender
{whether or not any claim giving rise to such liability shall have accrued).

XXIV, QUIET ENJOYMENT

The City covenants that, subject to the express provisions of this Use Agreement, if and so long
as Audubon pays the Annual Rent and other charges required by this Use Agreement, and
performis all of its obligations pursuant to the terms, covenants and conditions of this Use
Agreement, Audubon shall quietly enjoy the Premises.

XXV. DISPUTES

The parties shall make their best efforts to resolve disputes as expeditiously as possible through
negotiations between the Seward Park Audubon Center Director and the DPR Director of
Recreation and Support Division. If those negotiations are unsuccessful, the matter shall be
referred to the Senior Vice President of Audubon Centers and the DPR Superintendent. If the
parties cannot resolve any dispute arising under this Use Agreement, either party may submit the
matter to a-non-binding, structured mediation procedure fashioned by persons or organizations
experienced in alternative dispute resolution ("ADR") procedures: The mediation may be
requested by any party and shali be initiated within thirty (30) days from the date of the request
unless. extended by agreement of both parties. The alternative dispute resolution procedures
utilized for the mediation shall include the exchange of written claims and responses, with
supporting information, at least seven (7) days prior to the actual mediation. The positions
expressed and mediator's recommendations shall not be admissible as evidence in any
subsequent ADR or legal proceeding. If the matter is submitted to mediation and the matter is
not-resolved, an affected party shall be entitled to pursue any legal remedy available.

XXVI. CITY'S APPROVAL OR CONSENT
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A. Consent Expressly for Use Agreement Purposes; Discretion of City.

Whenever the City's Approval is required under this Use Agrcement (a) Audubon must
obtain such Approval expressly for purposes of this Use Agreement, regardless of
whether a consent or approval shall have been granted by the City in its regulatory,
public-utility, or other capacity; and (b) unless otherwise expressly stated herein, such
Approval may be withheld in the City's reasonable discretion,

B. Consents Hereunder Not for Regulatory Purposes.

Any permission, consent, or Approval of the City contained herein or given pursuant to
this Use: Agreement is or shall be granted solely in the City's capacity of lessor of the
Premises, and not in its regulatory or public utility capacity. No such consent or
Approval shall be construed as any representation or assurance that the matter consented
to.or Approved complies with applicable laws, regulations, ordinances or Codes, nor
shall any such consent or Approval be construed to authorize any failure to-comply with
any of the foregoing.

©UXXVIL ~ SUCCESSORS AND ASSIGNS

The terms, covenants and conditions contained in the Use Agreement and in the Exhibits
annexed thereto shall bind Auduben-and its successors, assigns, and sublessees,-and shall
inure to the benefit of City and its successors and assigns.

. XXVIL - NOTICE
A, Addresses.
Any notice called for in this Use Agreement shall be in writing and shall-be hand-

delivered to the respective parties at the addresses below, or deposited in the United
States mail, postage prepaid, addressed-as follows:

“Ifto City: Department of Parks and Recreation
: Administrator
Contract and Business Resources
P.O. Box 3036
Seattle, WA 98114

With a copy to: Director of Recreation and Support Divison
Department of Parks and Recreation
100 Dexter Building
Seattle, WA 98109

If to Audubon: : "~ Executive Director
Audubon Washington
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P.O. Box 462
Olympia, WA 98057

With a copy to: General Counsel
National Audubon Society, Inc.
700 Broadway
New York, New York 10003

B. Effectiveness of Notice.

Notices shall be deemed to have been received by the parties two (2) working days after
mailing or upon actual delivery or receipt by facsimile during normal business hours,
whichever first occurs. The parties, by notice given may designate any further or
different addresses to which some or all notices, certificates or other communications
shall be sent:

‘XXIX. TERMINOLOGY
A. Headings.
The headings of the various Articles of this Use Agreement have been inserted for
convenience only and shall not be construed as modifying, amending or affecting the

~express terms and provisions herein.

. B. Gender and Number.

Words of any gender used in this Use Agreement shall be held to include any other
.- gender and words in singular numbers shall be held to include the plural when the
context so requires.

XXX. SEVERABILITY

© Ifany provision of this Use Agreement, or its application to particular circumstances, is held

© invalid, this Use Agreement shall be construed as if the-invalid part were never included or were
‘expressly made inapplicable to such circumstances, as the case may be, and this Use Agreement
shall remain valid and in force to the fullest extent permitted by law.

XXXI. APPLICABLE LAW

This Use Agreement shall be governed by and construed in accordance with the laws of the State
of Washington. Venue for any legal action under this Use Agreement shall be King County
Superior Court,

XXXII. NEGOTIATED AGREEMENT; MERGER
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The parties to this Use Agreement acknowledge that it is a negotiated agreement, that they have
had the opportunity to have this Use Agreement reviewed by their respective legal counsel, and
that the terms and conditions of this Use Agreement are not to be construed against any party on
the basis of such party’s draftmanship thereof.

This Use Agreement, and the terms and provisions herein, contain the entire agreement and
understanding between the parties with respect to the leasing of the Premises. Any other
negotiations, agreements, or understandings with respect to the leasing of the Premises are
hereby expressly merged and assumed within the terms and provisions of this Use Agreement.
No negotiations, communications, agreements or understanding with respect to the Use
Agreement shall have any effect in the construction, application or enforcement of this Use
Agreement,

XXX10L AUDITS AND RECORDS

A. Program Audit Report.

Audubon will furnish to City a written program audit report, performed by Audubon
staff. If so required by the City after any breach or default by Audubon hereunder
{whether or not such breach or default shall have been cured), the program audit shall be
performed by a qualified independent consultant. The program audits will be provided to
the City annually, within 30 days after the end of each calendar year, unless otherwise
Approved by the City. If any annual audit report indicates noncompliance with the
provisions of this Use Agreement or if the Superintendent reasonably believes that
problems exist, the City may, by written notice to Audubon, require that semiannual audit
reports be provided. Program audits shafl include but not beé limited to: compliance with
contract terms; maintenance of records; program delivery; property maintenance; liaison
with community and outreach efforts, program fees; value of fee discounts and
scholarships, finances; and any other topic agreed between the City and Audubon to be a
proper component of a program audit: At the Superintendent’s request; the Audubon
Center Director shall meet with a DPR representative within sixty (60) days of
submission of the annual Audit report for the purpose of evaluating Audubon’s
programmatic performance under this Agreement. To the extent practicable, Audubon
shall incorporate all reasonable suggestions made by the DPR representative into its
programs.

B. Records.

In addition to the foregoing, the City shall have the right, at the City’s cost and expense,
_to perform, or to commission a consultant to perform, audits or reviews of Audubon’s
activities at Seward Park at any time. Audubon shall prepare and maintain in good order,
accurate and up-to-date records demonstrating compliance with the terms of this Use
Agreement and documenting the cperation of the Premises, and shall make all such
records available for inspection and copying promptly upon the City's request; provided,
that, Audubon reserves the right to redact information related to private fundraising .
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activities and private donor information. The provisions of this Article and the rights of
thie City hereunder shall be included in any Approved sublease.

- XXXIIL Non-Liability of Officials, Employees and Agents.

No elective or appointive board, commission, member, officer, employee or other agent
of the City shall be personally liable to Audubon, its successors and assigns, in the ‘event
of any default or breach by the City or for any amount which may become due to
Audubon, its successors and-assigns under this Use Agreement, or for any obligation of
the City under this Use Agreement. Likewise, no board member, member, officer,
employee or other agent of Audubon shall be personally liable to the City, its successors
and assigns under this Use Agreement, in the event of any default or breach by Audubon
or for any amount which may become due to the City, its successors and assigns, or for
~ any obligation of Audubon under this Use Agreement.

CXXXIV, Counterparts.

This Use Agreement may be executed in two or more counterparts, eack of which shall -
be deemed an original, but all of which taken together shall constitute one and the same

: instrument.
- Signed:
: ’1HE CITY OF SEATTLE NATIONAL AUDUBON SQCIETY, INC.
' By: By:
L. Signatuie Sighature
Kenneth Bounds Print Name:

* Superintendént, Department of Patks
-“and Recreation of The City of Seattle

_'Date; : Date:
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~ “COUNTY OF KING )

EaaN

CITY ACKNOWLEDGMENT

STATE OF WASHINGTON )

)ss.
COUNTY OF KING )

On this day of »200_, before me, the undersigned, a Notary
‘Public in and for the State of Washington, duly commissioned and sworn, personally appeared
KENNETH BOUNDS, to me known to be the Superintendent of the Department of Parks and
“Recreation of The City of Seattle, the municipal corporation that executed the within and
foregoing itistrument, and acknowledged the said instrument to be the free and voluntary act and
deed of said municipal corporation, for the uses and purposes therein mentioned, and on oath
stated that she was authorized to execute the said instrument.

- WITNESS my hand and official seal hereto affixed the day and year in this certificate
-above written.

NOTARY PUBLIC in and for the State
of Washington, residing at
“My commission expires:
“Print Name:-

CORPORATE ACKNOWLEDGMENT

- STATE OF WASHINGTON )
: )ss.

B | certify that I know or have satisfactory evidence that : is
~ -the person who appeared before me, and said person acknowledged that he/she signed this
““instrument, on oath stated that he/she was authorized to execute the insttument and

o _-acknowledged it as the of National Audubon Society,

"..Inc.; a New York nonprofit corporation, to be the free and voluntary act and deed of such party
for the uses and purposes mentioned in the instrument.

: Date:

NOTARY PUBLIC in and for the State
of Washington, residing at
My commission expires:
Print Name:
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List of Exhibits:

i. - Legal Description of Seward Park
il, -~ Map of Seward Park
Ail. - Insurance Requirements
iv. DPR's Key Control Policy
v. " 'DPR's Cleaner Facilities Inspection Guide
~vi. - F.orm of Amendment
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EXHIBIT i
LEGAL DESCRIPTION OF SEWARD PARK

GOVERNMENT LOT 3 IN SECTION 14;; GOVERNMENT LOTS 1, 2, AND 3 IN SECTION
23; TRACTS 23, 24 AND 25 OF B, W. JOHN'S AND C. H. HANFORD S 5 ACRE TRACTS,
"TOGETHER WITH THAT PORTION OF GOVERNMENT LOT 5 LYING SOUTHERLY OF
THE SOUTH LINE OF SAID TRACT 23 IN SECTION 23; GOVERNMENTS LOTS 1,2,
AND 3 IN SECTION 24; ALL IN TOWNSHIP 24 NORTH, RANGE 4 EAST, WM.,
TOGETHER WITH ALL ABUTTING LAKE WASHINGTON SHORELANDS AND
INCLUDING ALL BOULEVARDS, STREETS, AND ALLEYS LYING WITHIN THE
AFOREDESCRIBED LOTS, TRACTS, AND SHORELANDS.

1 Exhibit i
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EBEXHIBIT ii
IMAP OF SEWARD PARK
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EXHIBIT iii

Insurance Requirements

(1) Commercial General Liability Insurance, written on an insurance industry standard
occurrence form (CG 00 01) or-equivalent, including all the usual coverages known as:
- Premises/Operations Liability
- Products/Completed Operations
Personal/Advertising Injury, to include
~ Sexual Molestation
" “Discrimination
 Sexual Harassment
Contractual Liability
Independent Contractors Liability
Stop Gap or Employers Contingent Liability
= Explosion, Collapse; or Underground (XCU), (as applicable)*
- Liquor Liability/Host Liquor Liability (as applicable)*
- ‘Fire Damage Legal
L PerrLocation Aggregate CG2504

' *These coverages are required only when the operations on the Premises may include exposures
to which these-specified coverages respoad. .

Such policy(ies) must provide the following minimum limits:

- Bodily Injury and Property Damage -
$ 1,000,000  General Aggregate
$1,0600,000 Products & Completed Operations Aggregate
$ 1,000,000  Personal & Advertising Injuty
$1,000,000 Each Occurrence
$ 100,000 - Fire Damage

=10'SS37 SI 3NV SIHE NI INIWN00a IHL A1

Stop Gap Employers Liability

$ 1,000,000 - Each Accident
$.1,000,000  Disease - Policy Limit

$ 1,000,000 - Disease - Each Employee

There shall be no deductible or self-insured retention except as expressly Approved in writing by
‘the City's Risk Manager. The cost of any claim payments falling within the deductible shall be
Audubon’s responsibility.

(2) Business Automobile Liability, including coverage for owned, non-owned, Leased or hired
vehicies written on an insurance industry standarc form (CA 00 01) or equivalent.
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Such policy(ies) must provide the following minimum limit:
Bodily Injury and Property Damage -
$.1,000,000.per accident

The insurance required under items (1), above, shall be endorsed to include The City of Seattle,
its officers, elected officials, employees, agents and volunteers as additional insureds, and shall
not be reduced or canceled without forty-five (45) days prior written notice to the City’s Risk
Manager, except for cases of nonpayment of premiums, in which case notice shall ke ten (10)
days. In addition, Auduben’s insurance shall be primary as respects the City, and any othet
insurance maintained by the City shall be excess and not contributing insurance with Audubon’s
insurance.

(3) Workers’ Compensation in accordance with the provisions of Title 51 of the Revised Code of
Washington. If Audubon is qualified as a self-insurer in accordance with Chapter 51.14 of the
Revised Code of Washington, Audubon shall so certify by a letter signed by a corporate officer
-and setting forth the limits of any policy of excess insurance covering its empioyees.

(4) Property Insurance for the Premises and for Audubon’s personal property, for their full
replacement value, with the City named as an additional insured, and covering the following
hazards:

(@) loss or damage by fire and such other risks as the City shall require (including
earthquake and-flood damage);

~(b)  loss or damage from leakage or sprinkler systems now or hereafter installed in
any Building;

(c) loss or damage by explosion of steam boilers, pressure vessels, oil or
gasoline storage tanks or similar apparatus now or hereafter installed in the Building,

(d)  Business Interruption with sufficient coverage to provide for the payment of rent
and other fixed costs during any interruption of Audubon’s business because of fire or
other cause.

City and Audubon waive all subrogation rights against each other for damages caused by fire or
other perils to the extent covered by property insurance obtained hereunder or other property
insurance applicable to the Premises, except such rights as they have to proceeds of such
insurance held by any person as fiduciary. This waiver of subrogation shali be effective to a
person ot entity-even though that person or entity would otherwise have a duty of
indemnification, contractual or otherwise, whether or not the person or entity paid the insurance
premium directly or indirectly, and whether or not the person or entity had an insured interest in
ihe property damaged.

(5}  Evidence of Insurance

The following documents must be provided as evidence of insurance coverage prior to the
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commencement date of this Use Agreement and, with respect to any renewal or substitute policy,
promptly upon issuance thereof, but in any event no later than ten (10) days before the expiration
or termination of any previous policy:

(@) A copy of the policy's declarations pages, showing the insuring company, policy
effective dates, limits of liability and the Schedule of Forms and Endorsements.

(b} A copy of the endorsement naming The City of Seattle as an additional insured,
showing the policy number, and signed by an authorized representative of the insurance
company on a form CG2026 (ISO), or such other form as the City’s Risk Manager may
require or deem acceptable.

(c) A copy of the "Endorsements Form List" to the policy or policies showing
endorsements issued on the policy, and including full copies of any company-specific or
manuscript endorsements.

(d) A copy of an endorsement stating that the coverages provided by the policy to
City or any other named insured shall not be terminated, reduced or otherwise materially
changed without providing at least forty-five (45) days prior written notice to the City,
(except for cases of nonpayment of premiums).

(e) A.copy of a "Separation of Insureds" or "Severability of Interests" clause,
indicating, essentially, that except with-respect to the limits of insurance and any rights or
duties-specifically assigned to the first named insuied, this insurance applies as if each
named insured were the only named insured, and separately to each insured against
whom claim is made or suit is brought (for Commercial General Liability and Business
Automobile Liability Insurance).

In addition, within five (5) days of any request by City, Audubon shall provide full copies of all
insurance policies, together with all amendments and endorsements and proof of premiums paid.

{6) Approval of Risk Manager; Adjustments

All policies shall be subject to Approval by the City’s Risk Manager as to company (must be

" issued by a company rated A-:VII or higher in the A.M. Best's Key Rating Guide and licensed to
do business in the State of Washington or issued as a surplus line by a Washington Surplus lines
broker), form and coverage, and shali be primary to all other insurance. Ifthe City determine
that the required limits set forth above are not reasonably adequate for any reason, including
without limitation inflation or changes in the nature or scope of activities on the Premises, then
Audubon shall procure such increases in policy limits as the City shall require, within sixty (60)
days of written notice from City.

(7)  Definitions

Capitalized terms used in this Exhibit and not otherwise defined in this Use Agreement shall
have the meanings commonly ascribed to such terms in the insurance industry.

3 Exhibit iii
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(8)  Assumption of Risk. The placement and storage of personal property in the Premises
shall be the responsibility, and at the sole risk, of Audubon.

(9)  Adjustments of Claims. Audubon shall provide for the prompt and efficient handling of
-all-claims for bodily injury, property damage or theft arising out of Audubon’s activities of under
this Use Agreement.

(10) - Compliance by Audubon. Audubon shall not violate or permit to be violated any of the
conditions or provisions of any insurance policies affecting the Building or the Premises.

NINNOOQA IHL JO ALIYND ZHL 0L 3Na’
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EXHIBIT iv

DPR KEY CONTROL POLICY X
Department Policy & Procedure City of Seattle
Subject: Number 060-P 2.7.1
Key Contiol Effective July 1, 1999
‘ Supersedes September 20, 1993
Approved: ' Department: Parks and Recreation Page 1 of 13

1.0

20

3.0

40

PURPOSE

1.0 - To provide for the security of Department employees, facilities and equipment by
managing the Key and Lock Control System.

ORGANIZATIONS AFFECTED

21 Department of Parks and Recreation

22 Seaitle School District

‘REFERENCES None

POLICY

41  The Security Program Specialist, in coordination with the FMDD Customer Support

_ Manager, Customer Support Administrative Staff and Carpenter ‘Shop. personnel
shall manage the key and lock control system. Facility staff shall be managed by
facility managers and the Security Program Specialist shall manage the policy to
protect the integrity of the Park Department Key and Lock Control System.

42  Keys to Department-owned or operated facilities are issued to Department
employees as needed in their jobs. - )

4.3 First line supervisors are responsible for all keys issued to their employees.

44  Key holders are responsible for the keys issued {0 them and are forbidden to loan or
give their Department-issued keys to anyone else.

4.5 - Outside duplication of Department keys is not allowed.

4.6  Non-employees are issued operational key(s) only with the express permission of the
appropriate program facility manager, and . their Section Manager. The Security
Program Specialist retains the right to review each request for appropriateness.

4.6.1 Non-employees will be required to make a cash deposit before being issued
keys, except as in paragraph 7.3.4
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4.7

4.8

4.9

4.10

4.6.2 Non-employees will normally not be reissued keys after having lost keys.

4.6.3 Associated Recreation Council (ARC), Woodland Park Zoological Socicty
and Aquarium Society employees will be treated the same as Department
employees when issuing keys and for other provisions of this policy and
procedure.

A responsible individual will sign for each key issued. A supervisor (or designee)
may sign as the recipient for line staff.. Certain keys, such as for toilet paper holders,
towel dispensers, ete. will not be part of Key Control.

Because of the value of the stock of certain non-Department tenants of Department
facilities, such tenants will use their own lock cores and issue their-own keys (e.g.,
Seattle Art Museum, Museum of History and Industry, Golf Pro Shops) except for
roadway gates and bollards which require Police, Fire, and Parks Department access.
Concessionaires will supply locks and keys in accordance with the conditions of
their contracts with the Department.

Supervisors may not permanently retain, reissue or otherwise change assignment of
employees' keys except through the Key Control Policy. Any transfer of keys from
one individual to another will not be done within the organization urit but will be
accomplished by turning the keys in to the Key Control Office.

Locks will not be changed or re-cored without the written Approval of the Security
Program Specialist.

4.10.1 Program facility managers will submit re-coring requests in wriing to-the
Security Program Specialist, clearly stating the reason(s) for the: request.

4.10.2 The Security Program Specialist will evaluate the recoring request. A key
audit is required-unless waived by Security.

4.10.3 If the recoring request is Approved, a job order will be called into the
Consolidated Work Order System (CWOS) for the Carpent¢ - Shop, (who
shall be responsible for keying of cores and changing the cores in
buildings. They will decide which cores are appropriate for a given need
and then submiit a recoring plan to the Security Program Specialist for
Approval).

4.10.4 The Carpenter Shop will not change key cores or issue keys without an
Approved work order except in an emergency with the Approval of e
Security Program Specialist or Parks Duty Officer, as appropriate.

4.10.5 Written notification of recoring shall be done by the Security Program

"~ Specialist and new keys will be provided by the Key Control Office.
6 Exhibit iii
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4.10.6 Zoo management will be able to recore without obtaining prior permission,
but Zoo staff will send a record of permanent recoring of facilities to the
Security Program Specialist (who will forward it to the CWOS
Administrative Specialists for entry into the Key conirol Data Base).
4.11  Forced entry (entry without the proper key) may be authorized only in emergencies
and in consultation of the Security Program Specialist or Park Duty Officer,
as appropriate. (See paragraph 7.6)

50  DEFINITIONS

51  The Key and Lock Control System is defined as the keys and door cores that
secure buildings and equipment. Vehicle, desk, cash register, toilet paper holders,
paper towel dispensers, and other minor work-related keys are not within the scope
of this system and their issuance, use and disposition are exempt from the
provisions of the Key Control Policy.

52 As delegated by the Customer Support Manager, a trained member(s) of the
Facilities Maintenance Customer Support/Jobline staff shall be designated Key
Control Officer and assigned the duties of issuing keys and keeping key and lock
related records. The Key Control Office shall maintain Sonitrol records, issue and
delete Sonitrol numbers, and maintain the Parks Duty Officer (PDO) schedule and
perform other related duties as assigned. The Customer Support Manager shall
assign members of the Customer Support Services staff to backfill and "cover”-the
Key Control Officer position as appropiiate.

6.0  RESPONSIBILITY

6.1 First Line Supervisors - It shall be the responsibility of first line supervisors to
identify the key needs of their personnel, to requisition appropriate keys.promptly for
those personnel, to instruct the employees in proper key safeguard methods during
orientation and to ensure the prompt return of keys by individuals leaving the
Department. Each supervisor signing Separation Report Forms must ensure the keys
have been turned in to the Key Control Office BEFORE he or she signs and
processes the form.

NINNOOQ IHLHO ALMVADSHLOLINGSIL
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6.1.1 A responsible supervisor may sign as the recipient for the employee (e.g.
John Doe, supervisor for Jane Smith).

6.1.2  Each supervisor shall instruct his/her subordinates in key control
procedures during new employee orientation and thereafter annually.

6.13 As a regular part of the annual employee evaluation process, it is

recommended that the supervisor perform, a key audit. This consisis of
writing out a list of keys cairied by the employee. Return this list and any
keys no longer needed to the Key Control Office. Each supervisor may also

audit keys of employees as needed, or as requested by the Security Program
Specialist,

7 Exhibit iii

®




6.14  Each supervisor shall promptly report all losses of keys by persons in histher
organizaion. The supervisors shall make a phone report to the Security
Program Specialist within the first three hours of the next working day, and
written follow-up reports to the Division Director, with copies to the Security
Program Specialist and Key Control Office, within a week.

6.1.5 Each supervisor is responsible for the key security performance of his/her
employees.

6.1.6  Persons returning keys shall verify that keys have been signed offfon the key
control signature card each time keys are returned to the Key Control Office.
An employee is responsible for his or her keys until they are returned and
signed off.

6.1.7 1t is the responsibility of the first line supervisor to return keys when they are
no longer needed. If an employee transfers to a different work unit, the
outgoing supervisor is responsible for collécting and returning the employee's
keys. The new supervisor is responsible for obtaining and issuing the
appropriate keys to the transferred employee.

6.1.7.1 Punitive action may be taken if 6.1.7 is not complied with (see 7.5).

- 6.2 Security Program Specialist - The Security Program Specialist shall (via appropriate
. staff): '

6.2.1. Maintain key assignment cards for all individuals holding Department and
joint use public school keys, and shall require a signature for each key issued:-
Upon return . of each key, the Key Control Office shall sign and write
"returned" on the card.

6.2.2 Maintain a cross file for each key designation, listing persons having
corresponding keys.

6.2.3 - Maintain an up-to-date file of lost keys and of the names of individuals and
the organizations which they represent who have been careless with keys or
have lost keys.

6.2.4 Maintain a list of door core assignments.

6.2.5 Issue only authorized keys that are the lowest security key required to do the
job. .

6.2.6 Maintain a date "tickler” file indicating when temporary key issues are due to
be returned.

6.2.7 Ask for key audits on occasion, with or without specific cause.

6.2.8 Issue keys only with appropriate authorization, except in emergencies and
security related matters.

8 : Exhibit iii
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6.3 Human Resources Unit - The Human Resources Unit shall advise the Key Control
Office when personnel are being separated from employment.

6.4 The Security Program Specialist is responsible for insuring the integrity of the key
and lock policy. He or she also has the authority to coordinate with all Parks
Department employees and vendors as necessary to implement this policy. The
Security Program Specialist shall be the administrator of the key and lock policy,
with the understanding that normal operational functions shall be under the direct
supervision of the appropriate manager or crew lead.

6.5 Initiators of a Key Request for non-Department persons - A "sponsor"
recommending that a key be issued to a non-Parks person shall be responsible for
seeing that the issued key is returned promptly at the date the Use Agreement is up,
the contract is completed, the sport season is over, or the special event is finished and
clean-up is completed. Such a sponsor will normally be the person with the
Department function most closely related to the reason for the key issue (e.g., Project
Manager sponsors contractor; Grants and Conftracts Manager sponsors
concessionaire; Community = Center Coordinator sponsors Day Care Center

: programs).
7.0 - PROCEDURE
71 Issuing Keys to Employees

7.1.1 Initiation of request - Employee's supervisor initiates a request for the
employee on a Key Requisition Form.

7.1.2  Approval routing - The employee sends the request through his or her
supervisor and Section Manager, for Approval.

7.1.3 " The Section Manager sends the request to the Key Control Office for
processing.. Key control Officer will only forward ‘master’ key requests and
any problematic requests to the Security Program Specialist for review-and
Approval.

7.1.3.1 The requestor shall be notified when the keys are ready to be picked
up. If the key requests are hand-carried, it will be up to the discretion
of the Key Control Office when the key can be issued. The Key

Control Office shall make every effort to issue keys in a timely
manner.

7.14  The Section Manager can Approve keys within his or her area of supervision.

' 4 Director and the Security Program Specialist needs to Approve the Key
Request only if the employee has lost keys, a discipline issué is involved, a
grand master is being requested, a key is being issued to a non-employee, or
is complicated by other factors.




pr

7.1.5 The Section Manager can limit employees access to facilities under his or her
direct supervision,

7.1.6  Key assignment cards- The Key Control Office issues the Approved key(s)
in exchange for a signature for each key (one key - one signature). A name
card thereby keeps listings of keys held by each person. There shall be a
dual record keeping system, (i.e. key assignment cards and a key control
database) until paper key assignment cards are replaced by electronic key
assignment database. Then a written addendum shall explain the changes in
the policy.

72 Issuing Keys to Contractors

7.2.1 General - for minor jobs, it is permissible to issue a specific key to the
contractor upon Approval of .the Project Manager and Supervisor. The
Project Manager will initiate the key requisition and route for Approval via
the procedure outlined above in 7.1.2.

7.22 Major construction - In case of new construction or major building overhaul,
the Project Development Section will specify vendor - installation of a
"contractor's core" and vendor return to the proper.Department core, at the
contractor's expense.

73 Issuing Keys to Non-Employees - Keys are sometimes issued to non-employees
when the public benefits significantly from keys being issued to particular
individuals. . These cases are often associated with children's or other programs
operated by a non-profit organization, or by a concession operation on a city-owned
facility (Pratt Fine Arts is an example). In justified cases, keys are issued in the

IN3WND0Q FHL 40 ALIVAD 3HL OL 3a S1 L1 e

following manner: :

R =

7.3.1 Initiation of request - The program organization with operational : =
responsibility for the service, or for the facility involved, initiates the request g

on a Key Requisition Form (B-65). The initiator notes on the form the need 32>

or benefits involved and recommends Approval. (See Responsibility section : E!
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7.3.3 A key deposit of $50 is required for all non-Department persons, for each
key.

7.3.3.1 The appropriate Division Director may waive or reduce the fifty
dollar deposit per key only in exceptional cases:

- the key user is under contract to the Department relative to the

service that necessitates the key.

10 Exhibit iii
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7.4

- the key user is doing the Department a service in providing the
assistance that necessitates the key.

- A contractor will normally pay the key deposit.

7.3.3.2 The Department encourages key deposits in the
form of checks to the "Parks and Recreation Department" rather than cash, but in
either case the Key Control officers or appropriate management staff, via chain of
supervision, shall issue receipts for the key deposits. A due date will be
determined at the time of issue. The deposits are forwarded to the Accountinig
and Payroll Unit (with names, organizations, addresses, and phone riumbets) for
placement in a guaranteed deposit fund.

734 Keys will not be issued to private citizens to restrict the use of or to secure
public -property. Th¢ secuting of Parks facilities is the exclusive
responsibility of Department employees, Police and Fire Department staff,
and specifically hired security personnel. The Department, not being in
direct control of the circumstances under which a private citizen may use a
key, would set up conditions for misuse and could be negligent and possibly
liable.

7.3.5 Key and deposit returns.- Upon return of each key from a non-employee, the
Key Control Office will take the following actions:

7.3.5.1 Sign an appropriate entry(s) on the signature card.
7.3.5.2 A return teceipt will be given, if requested
7.3.5.3 Notify the Accounting Unit that the key(s) has been returned and that

the deposit is to be refunded.

Safeguarding Keys and Restrictive Considerations

74.1 Persons having keys are to take conscientious care in the safeguarding of -

those keys. Keys will normally be kept on the person or in locked cabinets -
not in desks, vehicles, or other unsecured places.

74.2 Keys are not to be loaned between co-workers except in emergencies, and
then not for more than 24 hours. Such loans are only to be made with a
specific Approval of line supervisors, within their line responsibility, and
upon notification of the Security Program Specialist. If keys are loaned
between co-workers, & receipt will be issued to the employee giving up his or
her keys.

74.3 Keys to the exterior doors of Parks buildings will be provided only to
persons working there and who arrive early, leave late, or work weekends.

11 Exhibit iii
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7.5

744

74.5

7.4.6

7.4.7

o~

Each supervisor will promptly notify the Security Program Specialist in
writing of all key procedure violations and lost keys for review by
management to determine corrective measures needed, such as recoring
locks, changing procedures, and charging for costs incurred. The notification
will clearly state the circumstances surrounding the loss of the keys (date,
time, approximate location) and whether or not the loss poses a security
problem.

Employees going on leave-of-absence, or "zero" timesheets, or extended sick
leave MUST return all keys to the Key Control Office. (Keys then will be
tagged and locked in the key control file for safekeeping.) )

Any employee may return any keys to the (Key Control Office) for
safekeeping while on vacation. Losing keys in activities like skiing or while
on vacation will be considered evidence of -direct violation of these
instructions.

Day Care Center employees, SPICE Program employees, and other non-
Parks personnel may not pass keys to each. other, and-instruction- and
enforcement is a - responsibility of appropriate  Parks employees with
assignments related to the-non-Parks function (see 7.3).

Disciplinary and Corrective Measures

7.5.1

Violations of the provision of this policy and procedure by Department
employees will be handled in accordance with the Policy and: Procedure on
"Coaching and Corrective Action" (060~ P 4.4.3).

7.5.1.1 The supervisor or (manager) who can recommend appropriate
coaching or corrective action will review key procedure
violations.

7.5.1.2 The supervisor or manager will consider the following factors when
evaluating a key procedure violation.

- The extent of employee carelessness

- Where and when a key was lost

- The level of security affected

- Whether an emiployee took sufficient care to
safeguard the key(s)

- Whether the violation is a second offense

- The loss of a "grandmaster” or other "master” key
(those keys which open more than one facility) will
be considered to be a more serious infraction than the
loss of other keys.

12 Exhibit iii
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7.5.1.3 The supervisor or manager must check with the
Security Program Specialist to determine the potential effect on the security of the
employee's facilities or equipment from the key policy violation.

7.5.1.4 The Security Program Specialist will notify the
appropriate Division Director of certain key policy violations:
- The second loss of keys within one year
- Extreme carelessness in safeguarding keys
- Apparent uncorrected key policy violations
- Duplication of Department keys

7.5.1.5 The loss of a "grandmaster” or other "master" key,
(those keys that open more than orne facility) will be considered to be a more
serious infraction of the Policy and Procedure and may be treated as such when
discipline is given. The loss of a "master" kéy may result in suspension,
demotion or dismissal depending upon the severity of the loss of security.
Security cores J sand K series shall be included and considered "masters".
7.52 * Any non-employee who loses a key(s) will lose his or her key deposit and .
will also be billed for any necessary or desirable recoring if there is:any
indication of not having taken conscientious care of the key(s).

~ 7.6 - - Forced Entry without.a Key :
7.6.1 When time permits, a person may force entry only after telephoning and
- coordinating with the-Security Program Specialist during working hours; or
with the Parks Duty Officer during off:hours. )
7.6.2 ~When time does not permit this coordination, any person cutting a lock or
: .otherwise forcing entry must report by telephone to the Security Program
‘Specialist or Parks Duty Officer immediately thereafter, and:follow-up in 24
hours with a written report to the Security Program  Specialist via line
management. The report must clearly state.the necessity, the -Approving
authority, the persons involved, and the resecuring action taken.
APPENDICES
8.1 Key Requisition Form
8.2 - Key Assignment Card
8.3 - School/Patks Agreement: Procedure for Issuing School District Facility Keys-and

Procedure for Issuing Parks Department Facility Keys
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KEY AUDIT FORM

‘|Name of Employees Keys List and Locations I

B Sigiiglufe: Date:

Facility Name:_

cc: Key Control Office, Security Office, Carpenter Shop

dprv1032.doc

14 Exhibit iii
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@ KEY REQUISITION FORM
FACILITY:
PHONE:
Narne Title Dept. of non-Dept
*%k

.- Permanent Employee * ____ Temporary Employee New

Employee T

'__ Lost/Stolen** ___ Transferred Bmployee**
. ___Other

-Access Location/Description of Use (facility, area, task):

3 Key Series Requir
2!
3.
4
< PRIORITY: - __ Emergency _ Routine Is Sonitrol clearance required? -
yes o lnol :

APPI',:QVal Signatures:

I Requesting Supervisor:

prini or type name signature. “da
“. || Section or Progrém Manager:
T print or type name signature da
ﬁivisipn Director
) print or type name signature da
Security Supervisor *
signature date

O,nr completion forward to the Customer Support Unit, Mailslot 23
| Key Processing:

Administrative Specialist/Customer Support Services Staff

signature date

Only required for issue of all master keys, replacement of lost keys, and issue to non-employees.
A key audit is required if keys were lost, stolen or employee has transferred. If requested key is a
replacement for assigned facility key, attach memo written by XEY HOLDER explaining loss.

&%
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*kx $50 deposit required for each key issued, unless reduced or waived by the appropriate Superintendent,
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, Cleaner Facilities
SEATILE PARKS Inspection Guide
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E Inum Mission Statement
- SHATHE FIRKS Seattle Parks and Recreation will work with all citizens to be good stewards of our

; ANDP[C’/?@’}F@A/ environment and to provide safe and welcoming opportunities to play, learn, contemplate :

and build community.

: 'Our Mamtenance Commitment for Parks and Recreation Facilities:

" 'We commit to achieving the Department’s mission by welcoming the public with litter-free parklng lots, well-tended

;’Iandscapes, and facilities that are clean, safe, and attractive. We will provide well-organized information areas; mcludmg '7
. an easel-or board:with a program schedule updated daily. We will greet each person who enters the facility in a frlendly,
i 'professu)nal courteous‘and helpful manner.

j,:We wull provnde safe, sanitary facilities where surfaces are cleaned frequently and trip and slip hazards are marked with -
<= caution signs until the problem can be quickly eliminated. We will remove unpleasant odors by-cleaning our facilities with -
-~environmentally safe; fragrance-free, Department-approved products.

E FaCIIIty Inéi)ection' ‘Program:

~*This guide is a tool to help manage our facilities and to measure our success in accomplishing our mission and commit-

‘ment to the public we serve. A-Rating Form has been developed for use with this Facility Inspection Guide. An'80%

"7 pass score'is rated-Satisfactory, 85%: pass score is rated Successful and a 95% pass score is.rated Excellent. Random
",mspectrons will be doné routinely. We will use the results to direct maintenance efforts and to raise the overall level of

;leanlmess atour facllltles Supervisors, managers and directors will conduct inspections.

“You  Get What You Inspect.”

'—V:Facdltaes Mamtenance Advisory Committee:
- This guide was developed through efforts of the Facilities Maintenance Advisory committee (FMAC): Debie Belt, Willie
‘Mae Malbrough, Mary Jo Rossmann, Roosevelt Straw, Robert Verdecias and Pat Elder and Peggy Pullen, co-chairs. Spe- -
~cial appreciation to Michele Finnegan, Mariyn Gary, and Vicki Lord for helping to complete this guide.
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Facility Entrance

The entry to each Parks’ facility should be an example of the care we give our facilities and our
customers. Entry landscaping should be professionally designed, able to withstand high pedestrian
traffic and well maintained. This is where Parks Maintenance and Custodial staff join efforts to pro-
vide a positive and welcoming experience for our visitors.

[hel

= Pass Fail
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Facility Entrance

" Note: Plant health, weed-free; fitter-free,
“atiractive :

&N

Note: Clean, serviced

Please rate and inspect each element, pass or fail according to inspection sheet guidelines.

Plaint Design DoorHandles Trash Cans

A R

Note: Windows and - Note: No dirt or grime Note: |j'0me condition
frame clean on-handles clean and ‘serviced

Litter ' Hard Surface . - Parking Lot - Public Signage
z 7or ORI i - 5 ]

Note: Stains and gum Note: Litter removed, Note: Updated, éasy to

removed surface safe and signs read, emergency phone’
and markings‘in good number, professional
condition appearance

Note: Large and small
debris removed

2




Each Lobby serves as a foyer, staff access area, information center, waiting area and even as a game
room. The recreation and custodial staff work together to provide a safe, clean, welcoming lobby for
each citizen who walks through the doors. Staff are available to answer questions in a friendly, pro-

fessional manner. A complete schedule of the day’s activities and events is attractively displayed on
an easel. Art, organization, and cleanliness add up to a friendly, professional looking lobby.




Lobby/Reception

Please rate and inspect each element pass or fail according to inspection sheet guidelilnes.

Reception information Display Staff Presentation Tile Floor

" Noté: Organized, infor-  Note: Organized and Note: Present, friendly, ~ Note: Update - NGter Hazard-free, ‘dlean
mative:and friendly attractive courteous; knowledge- and cheerful and ‘polished. - ~
able and professional

- Furniture . Carpet. - TrashCans .

Fire Extinguisher Drinking Fountain

f
-4 . ' - —7‘ - ’ )
" Note: Clean; safe, no Note: No ripples (trip ~ Note: Clean'and se--  Note: Up-to-date inspec- - Note: Ciear and pol-
stains or tears’ hazardsj, no gum, no viced tion, signed for easy ished -
stains, vacuumed and location

safe




Facility Restrooms

Eachrestroom or shower room is available to a hundred-plus users each day. It is easy to tell if the
floors; walls, sinks and mirrors-have been cleaned regularly, or just messed up by the last user. Look
in corners and along edges to see if a thorough cleaning has been done. Check paper supplies and
checkfixtures. Are vents dusty? Are door handles clean? Does it smell clean, not masked by fra-
grances that may harm sensitive users? Remember, cleaning is in the details.




Restrooms

Please rate and inspect each element, pass or fail according to inspection sheet guidelines.

Counter,s,,Mirrorsi and Sinks Paper Stock

Baby Change Toilets /Urinals

. ,"Nc;te: Sahitary equip- Sanitary and odor - Note: Well stocked,
© ment in working order  free conditions ~ checked frequently
“~with paper ;

Note: Sanitary and polished -

] Seat chers' . “Walls & Ceiling . _ - Trash Cans Shower

SR

'Note: Stickers removed, . Note: Cleait and ser- Note: Tiles and.drain Note: Clean, indiidin o

tollet paper wads re- viced, polished, if stain-  clean, no mildew and no . around partitions‘and’
moved less steel odors drain clean -

Note: ‘Well stbckéd,
checked frequently




Facility Kitchen
' “The kitchen is used for childcare snacks, late night teen cooking:classes, overnight treat making, and
- large rentals. The kitchen must have a Health Department Permit and well displayed hand washing

instructions posted, and an updated fire extinguisher present. All counters and surfaces must be free
of crumbs, grime and grease. Sinks, stoves, reftigerators, floors and walls all must be clean.




Kitchens

Please inspect and rate each detail.

Refrigerator Exterior

Counters

" Note: Clean, grime Note: Organized and Note: Clean, Iﬁtludfng
and grease removed sanitary drains, floor area and
pipes

‘Note: Old stickers reimoved and handles ahd surface
polished and clean

Health Hand Wash
tion

“Floor: . . Fridge Interior ‘ Grease Trap -

(3

4 )

1.

ey =
SEATHE BIRKS I
ANDRECRATION 18

Note: Permit, fire extin- Note: Floor edges and Note: refrigerator interior

guisher and .soap and all drain clean is recreation staff re-

surfaces clean sponsibility. Clean and
old food removed

Note: Custodian’s.
responsibility; -should be
cleaned-twice -annually

8




Recreation Staff Offices

Staff offices should be orderly, clean, welcoming and professional so that employees and citizens feel that staff are
organized and that sanitary conditions are important in all areas of the center.

First Aid Kit Organized Recycling

” Phones Computer Keyboard

£

Note: Public location, Note: Orderly work
well stocked-containing  space, required refer-
all supplies ences available

‘Computer Rooms

Note: Labeled and
serviced

Note' Clean

Note: Clean. -~ Note: Grganized and
attractive




As one of the most-used rooms in the facility, this room must be well organized, sanitary, and free of all safety haz-
ards. Floors receive a hightevel of maintenance to ensure they are free of scuff marks, gum, dust, spills, dirt and wax
buildup in the corners and thresholds. Floors should be routinely maintained by custodians and program-staff-as

- required.

Mirtors Trash Cans
[}

Ceiling Vents

Note: Dust-free Note: Surfaces clean,
inside-and:.out, no
odors, serviced

“'Note: No smudges or
- grime.

Note: All seats and legs clean

Doorway Thresholds _BaseBoard . CarpetorTiles Floor

SIATHE PIRKS  _
#NDZ’EC/?MFOA/ B

Note: Gum-and gririte Note: Clean Note: Clean, stain‘free, - Note: Clean and slip free
removed no trip hazards




Children’s Place

Chairs, tables, counters, and games should all be cleaned to DSHS specifications. Floors are for walking and fun,
Handwashing instructions must be posted. Bright, cheerful and welcoming.

Kids’ Tables

RN B
- SIATHE FARKS |

ANDKECREATION

Note: Clean, notrip -~ Note: Clean, signe
hazards; no stains, no soap stocked
gum

-Note:Clean, neat; no dirt, grime, removable marks
on legs, seats or edges and sanitized

Caretaker’s Sink - ... Tile Flgor: .

ZV ‘!{ -
SHATIE PIRKS
7 o g N 7 N ANDRECRATION
‘Note: Health Departrent  Note: Cheerful, diverse  Note: Clean, no stains,  Note: Handles and‘all
hand . wash"protacol representation of chil- 1o gum surfaces clean
present,-soap and towel - dren

tocked
@T &




Gym

The floor and walls surfaces should be routinely dusted and cleaned, particular attention to corners and edges. All
surfaces free of spills, dirt, bodily fluids, graffiti and gum.

- ‘Bleachers Walls and Pads

AT

nd-no um Note: Clean”

Note: Clean and nets in  Note: All in working Note: Clean:
good repair order




All “touch surfaces” in this room must be cleaned to prevent the spread of germs. Cleaning solution and paper towels

should be provided for customers too. Safe fifting techniques must be posted. Floors are clean, spill and free of trip
hazards. ‘

, Machine Handles/
Floor L . Mirrors

Note: Clean and trip free Note: Clean, sanitized, ~ “Note: No smudges or -
dust and grime-free handprints

Weights Organized. - - Cleaning Product - Posters

Note: Orderly Note: Available, Depart- - Note: Organized
ment approved, well

stocked




Game Room

These rooms receive heavy use and should be well organized, neat and welcoming. Special attention is required to
keep walls and floors free of marks, dirt and grime. Equipment such as large-screen TVs, pool and ping-pong tables
and furniture all require special care.

Game #1 Game #2 Welcoming _Floor

SIATHE PARKS
ANDRECREATION

Note: Surface and Note: ;ﬁfface and Note: Diverse and " Note: Cléan
handles clean handles clean friendly

Recreation Storage/Mechanical Room/Hallways

Clean and up to codes.

Recreation Storage Electric Panel

Note: Clean, safe and Note: Clean and no.-
hazard free storage

Note: Organized, stored ~ Note: Clear 36" ini front of
safely . panel

14



Custodial Storage
This is whereall the cleaning supplies are kept, neatly and safely stored away from the public. No containers are miss-

ing labels; No opened containers are above shoulder level. Toxic chemicals are locked up and so is the room.
Material Safety Data Sheets (MSDS) are prominently displayed for easy emergency reference.

MSDS Sheets

fi S
SHATIE RIRKS -
Noté:Tdbls hproud Note: Sheets brohi;
organized . nently displayed

SHATHE FIRKS
ANDKECREATION

E =
Note: Organized accord- ink, drain, mop

Note: Hazardous Note: well méité ed,

chemicals locked up organized and properly  ing to safety protocals and bucket clean

=~
15

stored
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Park Facility Inspection Guide: Rating Form : SZ_ EE:

TOTAL SCORE: This tool has a total of 100 components. Facilitles recelving-an 80% pass score receive an overall Satisfactory rating. -Facilitles
can eam a Successful rating by earning an 85% pass score or an Excellent rating by eéarning 95% or better. {if certain compotients are not
11l -applicable to your site, calculate a percentage by dividing the total "passes" by the total number of applicable components.]
I PASS:. Meets Department expectations as illustrated in the Park Facilities Inspection Guide. ‘For example, for.a door to be clean, the windows,
/|1~ handies and door Jam, are each dean. To ensure high standards, detailed cleaning should be part of routine maintenance.
FAIL:" Does not meét Department expectations. For example, If the carpet is vacuumed, but removable stains remain, then the rating is Fail; orif a
| game Is giimy and dirty, thién it will recelve a Fall,

~ Entrance- Publi¢ 00rs an Hard T Total .
T Plant Design Windows Door Litter Free | Ash Tray . Parking Lot | Trash Cans : :
Way Signage Handles Surfaces Passes |

R s e e e e ] e

“-[Pass Fail P F

s - T : Welcoming Clean . T
= Lobby E xﬂ:h;sher info Display A::: ;:::y Counter Vending | Furniture Floors Phones ?;::::::;ﬁ Trash Cans Total
s 9 j Area & Staff] Machines Passes

e |00 90 B0 0000 R0 Boopooop

Pass. Fail - P F

LAk, Paper/ Seat Baby e
- Rest Cgunters/ Mirrors Toitets/ Covers Odor Free Wa‘lls/ | Change Shower Floors TrashCans . Total
.- Rooms - Sinks Urinals Stocked Ceilings Station Area Passes

e e o o o A e e e e

fPass Fail. B F P F

1 : N Fridge ' Fridge ' ) Sinks/ Hand! Grease Walls/ ) Total
VKitcl"len -~ Exterior Interfor Stf)ve Counters | Odor Free Wash Area Tear. Floors Windoiws Trash Cans Passes

= |22 P00 P0op popopojos

Pass Falli P F P F P F




: Pa'rk"Eacilrity Inspection Guide: Rating Form

SITE:

DATE:
- | Recreation | ‘organizeas Phone | Computers/ Total
-{ staff ofﬁcgs Welcoming First AldKit | Recyciing Surfaces | Keyboards Passes
- |rateeach , |
S ooy | O o O
RO b |Pass Fail - P - F P F P F | P F
Computer -Otganized/ . Desksand | Computers/ ~ Total
S _~Room - Welcoming Monitors | Keyboards : passes
0 |0
Lo |eategOry: - lpass Fall . P F P F
MAuit- 7 e Walls/ RN
R [ * - Cellings/ Doors and X Tables/ Total
Purpose g Mhror; Vents Counters Thresholds Base Boards Floors Wu‘tlt:ows/ Chairs Trash Cans Passes
G Rqom [ . Dividers ’
. |ratéeach = | — '
B ooy | BRI o 1 o O
b e S Wpass- Fail: P F P F P F ‘P F P F P F P F P F
Children's | - wals/ - Tabies/ Welcoming Total-
Place - win dows Floors Chalrs Sinks Counters Art Display Games. | Trash Cans Passes.
o lpateeach |- ,
st | I I O A I O O
| lpass Pt P F _|P F_|P F |PF |PF |PF |PF
P - Walls/ ' Hoops/ Total
Gym : Floors Windows Dividers Bleachers Boards Doors  |Safety Pads Passes
|Rate each —
ool | 0 A G O 1T |03 (L0
[Pass “Fail P F P F P F P F P F P F
T ‘Walls/ - | Cleaning | Machines/ ) —~
- »vxeight Floors -Windows/ | Products Handles/ OWeig;tsd Sa;et:/tlnfo/ Total
- room : : Mirrors Available Seats rganize osters Passes

17



Park Facility Inspection Guide: Rating Form

SITE:

DATE:

1L

e Tl Tl T
category:  lpass Fall. P F P F P F |P F P F
. Game. | welcoming  NoSafety U Walls/ . Total
'Room | - Displays  Hazaras | GAMes | FloOrS | jows | D0ors | Celings Passes
“IRate each- '
Neteony |1 0 I e o o R
.. {Pass - Fail P F P F P F P F P F P F
“Storage Rm/ )
“Mechanical |- Recreation . Flectric Panel| Mechanical Total’
"R/ and: | storage “Access Reom Hallways | Escape Plan Passes
Hallways- | - .
|Rateeach
7 leatogory: L1 I |3 | C3 0 1]
Pass " Fail -P F P F P F P F
14 . e E |;i ment AllToxics: | o o ttos and -
Custodial 'olr‘ga% lzeqy I Contalners|MsDS Sheets| AllToxics: | betow | **PP 1% 3N ioan mop " Total
stqrage ~ Cloaned Labelled Complete Locked sl:‘:;xéﬁfr Organized Sink passes
.. IRateeach: -
- |category: N o o o
i 240 1Pass - Fail P F P F P F P F P F P F
| Dumpster |- cieans”  Nosafety odorFree | REcVCling “Total
: Area”: Organized Hazards Bins Clean Passés
et O o N o o o
Jeategory: - ) ——
EBOV:  lpass Fall P F PF |PF
: TOTAL




Park Facility Inspection Guide: Rating Form SITE:
R DATE:

2" || COMMENTS:
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EXHIBIT vi
Form of Amendment

TO THE USE AND OCCUPANCY AGREEMENT
Between

THE CITY OF SEATTLE,
a municipal corporation

of the State of Washington

and
NATIONAL AUDUBON SOCIETY, INC.,

anonprofi¢ corporation
of the State of New York

FORM OF AMENDMENT

This* Amendment to the Use and Occupancy Agreement executed on

2 ,.is made between the City of Seattle (“City™), a first class city of the State of Warhington,

acting by and through its Department of Parks and Recreation (“DPR”) and the Sup. * srendent
thereof; and National Audubon Society, Inc. (“Audubon®), a nonprofit corporation of the. State
of New York.

7 1. The following capitalized terms shall have the meanings set forth below.
a. “Building Common Areas” shall mean those poitions of the Building not

used exclusively for DPR programming nor within the exclusive control of any tenant, licensee
‘or concessionaire, including, but not limited to, meeting rooms, restrooms, any kitchen areas and

lobby, consisting of square feet, and depicted on Exhibit ___ to this Amendment.
b. “Fixed Rent” shall be §
c. “Hatchery Program Areas” shall mean those portions of the Hatchery not

used exclusively for DPR programming, consisting of ___ square feet, and depicted on Exhibit

.. -_-to this Amendment.

d. “Improvement Expenditure Offset” shall be $

i e. “Premises” shall mean that portion of the Building, excluding common
areas and space required for TREC, consisting of square feet, and depicted on Exhibit
to this Amendment.

2. Consumer Price Index Adjustment. For purposes of determining the annual rent
adjustment pursuant to Article V of the Use Agrcement, the date of the first consumer price
index adjustment shall be set as of January 1,20

1 Exhibit vi
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3. Date. This Amendment to the Use and Occupancy Agreement is made this

day of ,20_ .

" THE CITY OF SEATTLE

By: -
.- Signature
“Kenneth Bounds
Superintendent, Department of Parks
and Recreation of The City of Seattle

“Date:

NATIONAL AUDUBON SOCIETY, INC.

By:

Signatur e
Print Name:

Date:

Exhibit vi




< CITY ACKNOWLEDGMENT
STATE OF WASHING‘TON )
COUNTY OF KING -
On this _- day of , 200_, before me, the undersigned, a Notary

Public in and for the State of Washington, duly connmssmned and sworn, personally appeared
KELINETH BOUNDS, to me known to be the Supetintendent of the Department of Parks and
Recreation of The City of Seattle, the municipal corporation that executed the within and
foregoing instrument, and acknowledged the said instrument to be the free and volusitary act and
deed of said municipal corporation, for the uses and purposes therein mentioned, and on oath
stated that she was authorized to execute the said instrument.

WITNESS my hand and official seal hereto affixed the day and year in this certificate
above written.

NOTARY PUBLIC in and for the State
of Washington, residing at __
My-commiission expires:

Print Name:

CORPORATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
)ss.
-'COUNTY:OF KING )

“I certify that I know or have satisfactory evidence that 7 is
the person who appeared before me, and said person acknowledged that he/she signed this
- ‘instrument, on oath stated that he/she was authorized to execute the instrument and
- acknowledged it as the of National Audubon Society,
Inc., a New York nonprofit corporation, to be the free and voluntary act and deed of such parly
for the uses and purposes mentioned in the instrument.

' Date:

NOTARY PUBLIC in and for the State
of Washington, residing at

My commission expires:

Print Name: .

3 Exhibit vi O
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@ City of Seattle

Gregory J. Nickels, Mayor
Office of the Mayor

May 27, 2003

Honorable Peter Steinbrueck
President

Seattle City Council
Municipal Building, 11" Floor

Dear Council President Steinbrueck:

The attached ordinance authorizes a Development Agreement with the National Audubon Society,
Inc. to renovate the Seward Park Annex (CIP Project #K733120) and the nearby Hatchery for
enviro. - .1ental education programs. The proposed ordinance responds to Resolution 30339 which
authoriz.d the creation of an agreement between the Department of Parks and Recreation (DPR) and
the National Audubon Society (Audubon) to jointly fund the renovation of the Annex Building and
to establish the terms and conditions for Audubon's use and occupancy of a portion of this facility.
During the negotiation of the agreement, it was determined that the Annex alone did not provide

* sufficient program space. A classroom lab space and a shelier for covered, but outdoor
programming, is proposed in the currently closed hatchery facility. These additional improvements
will be consolidated with CIP Project # K733120. The additional overall project costs associated

- with the added hatchery element are to be funded by Audubon.

The Development Agreement establishes the conditions under which the Annex Building and

Hatchery facilities will be designed, constructed, and funded by both parties. The renovation is

estimated to cost $1,991,469. The City's contribution of $618,600 is funded through the

Neighborhood Parks, Green Spaces, Trails, and Zoo Levy (2000 Parks Levy).  Audubon is

committed to raising the balance of project funding totaling $1,372,869. Work will not commence
~on any phase of the project until the private funding is secured.

The Development Agreement also includes a Use and Occupancy Agreement (Exhibit E) which
establishes the conditions for Audubon’s use and occupancy of a portion of the Annex facility for a
period of ten years, with a ten year renewal option to commence upon completion of the renovation.
The fair market rent charged Audubon for use and occupancy of the building will be offset by the
organization’s capital contribution and the public benefit of its programs, with any excess of these
contributions to be deemed a gift to the City.

Thank you for your consideration of this legislation. Should you have questions, please contact
Cindi Shiota at 206-390-3520.

Sincerely, , *

GREG NIC S

Mayaor.of Sgattle
ccgoorabl Members.of the Sefiftle City Council

600 Fourth Avenue, 12% Floor, Seattle, WA 98104-1873
Tel: (206) 684-4000, TDD: (206) 684-8811 Fax: (206) 684-5360. E:mail: mayors.office@ci.seattle.wa.us
An equal employment opportunity, affirmative action employer. Accommodations for people with disabilities provided upon request.
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Cindi Shiota
Date: April 8, 2003

Name of Companion Legislation: DPR Agreement with National Audubon Society, Ine.
Version #2.

Form revised January 17, 2003

Fiscal Note
Department: Contact Person/Phone: DOF Analyst/Phone:
Parks and Recreation Cindi Shiota 390-3520 Marilynne Gardner 233-5109

Charles Ng 684-8001

Legislation Title:

AN ORDINANCE relating to the Department of Parks and Recreation; authorizing the
Superintendent to execute an agreement with the National Audubon Society, Inc. to renovate the
Seward Park Music Annex Building and the Hatchery for environmental education programs;
and establishing the conditions under which Audubon may use and occupy a portion of the
named facilities for a petiod of ten years with an option to continue said use and occupancy for
an additional ten ye~-.

Summary of the Legislation:

The proposed legislation authorizes the Superintendent of Parks and Recreation to enter into an
agreement with the National Audubon Society, Inc. to renovate the Seward Park Music Annex
Building and the Hatchery for environmental education programs and establishing the conditions
under which Audubon may use and occupy a portion of the named facilities for a period of ten
years and exercise an option to continue to use and occupy a portion of the named facilities for
an additional ten years. No new appropriation authority is required. The Agreement
memorializes the parties’ understandings and objectives pertaining to.the provision of
environmental education programs, building renovation, budget, design, construction, project
management, and Audubon fund-raising requirements. DPR’s financial contribution to this
project is capped at $618,600 and Audubon has pledged to contribute the remaining $1,372,869
required to complete the project as mutually agreed and desigued.

Appropriations (in $1,000's): Not applicable.

- INSWNOOQ IHL 40 ALMVAD IHLOL3NASIL
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Fund Name and Department Budget Control 2003 2004 Anticipated
Number Level* Appropriation | Appropriation
TOTAL N/A N/A N/A N/A

* This is line of business for operating budgets, and program or project for capital
improvements

Funds for this project have already been appropriated in the 2002 and 2003 Capital Improvement
Programs under CIP Prcgram # K723003 and CIP Project # K733120. No additional appropriation
results from this legislation.
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Cindi Shiota
Date: April 8, 2003
Name of Companion Legislation: DPR Agreement with National Audubon Society, Inc.

Version #2.

Expenditures (in $1,000°s): Not applicable.

Fund Name and Department Budget Control 2003 2004 Anticipated
Number Level* Expenditures Expenditures
TOTAL N/A N/A N/A N/A
*This is line of business for operating budgets, and program or project for capital
improvements

Anticipated Revenue/Reimbursement (in $1,000°s): Not applicable.

Fund Name and Department Revenue Source 2003 2004
Number: Revenue Revenue

TOTAL N/A N/A N/A N/A
Notes:

As conditions such as the square footage to be leased by Audubon cannot be identified until the
renovation is completed, a "Form of Amendment” will be executed when this information is
available (Exhibit F of the Use and Occupancy -Agreenient).

Rent will be based on the fair market value of the space to be - ccupied by Audubon plus 50% of
the fair rental value of the Building's common areas and 33% of the Hatchery program areas, with
annual adjustments based on the Consumer Price Index for all Urban Consumers, limited to 4%
each year.- For the duration of the lcase, Audubon shall be entitled to an offset against its rent for
the total amount of Audubon's capital contributions to the reriovation project and for the value of
- the public-benefit of Audubon's environmental programs to under-served commaunities. - Should
Audubon's contributions exceed the amount of offset, the excess shall be a gift to the City.

Total Permanent Positions Created Or Abrogated Through Legislation, Including FTE Impact;

- Estimated FTE Impact for Temporary Positions: Not applicable.

INSWNDOQ ZHL 40 ALNVND IHL OL3NA SIL -

Fund Name and Department Position Title* 2003 FTE 2004 FTE
Number

TOTAL N/A N/A N/A N/A

¢ . List each position separately

New positions will be requested in the 2005 Budget (see Operations & Maintenance section
below). No positions will be abrogated as a result of this legislation.

Do positions sunset in the future?. (If yes, identify sunset date): |
[N/A ‘
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Cindi Shiota

Date: April 83,2003

Name of Companion Legislation: DPR Agreement with National Audubon Society, Inc.
Version #2,

-
Background (Include brief description which states the purpose and context of legislation and
include record of previous legislation and funding history, if applicable):

Renovation of the Annex Building into an environmental education center was one of the
initiatives identified by DPR as a priority in the Neighborhood Parks, Green Spaces, Trails, and
Zoo Levy to further its commitment to environmental stewardship. City funding of $618,000
was identified for this purpose in Ordinance 120024 authorizing the Levy, which was
subsequently approved by the voters on November 7, 2000. DPR intends to revise the Proposed
2004-2009 CIP to reflect the addition of the hatchery element and the additional Audubon
funding commitment, to the Department’s Seward Park Annex project (CIP Project K733120).

This agreement is consistent with Ordinance 120024 which reads, in part, "Whereas the City
will seek to leverage funds through collaboration with County, State and Federal sources and
with private and non-profit organizations...through the development of partnerships for the
purpose of enhancing projects and programs funded through the levy lid lift..."

In July 2001, the City passed Resolution 30339 authorizing a Memorandum of Understanding
between DPR and Audubon, which established a framework for the development of this
agreement.

The financial cost of not implementing the legislation (Estimate the costs to the City of not
implementing the legislation, including estimated costs to maintain or expand an existing
facility or the cost avoidance due to replacement of an existing facility, poteniial conflicts with
regulatory requirements, or other potential costs if the legislation is not implemented):

This project was specifically approved by the voters as part of the Neighborhood Parks, Green
‘Spaces, Trails, and Zoo Levy on Nav :mber 7, 2000.

Possible alternatives to the leziziation which could achieve the same or similar ebjectives
(Include any potential alternatives to tne proposed legislation, including using an existing
facility to fulfill the uses envisioned by the proposed project, adding components to or
subtracting components from the total proposed project, contracting with an outside
organization to provide the services the proposed project would fill, or other alternatives):

[ N/A

Is the legislation subject to public hearing requirements (If yes, what public hearings have
been held to date):

Public meetings were conducted on March 6, June 5, 2002; and March 25, 2003. A Park Board
Hearing was conducted on April 10, 2003.

Otaer Issues (including long-term implications of the legislation):

If Audubon fails to successfully raise its required funding, it will reimburse DPR for its capital
contributions to the Project and DPR will use its funding to do small improvements to the
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Cindi Shiota

Date: April 8, 2603

Name of Companion Legislation: DPR Agreement with National Audubon Society, Inc.
Version #2.

Annex Building. This will result in the continuation of the current, limited environmental
programming at Seward Park

FOR CAPITAL PROJECTS ONLY

‘Background (Include brief description that states the purpose and context of legislation, the
expected useful life, anticipated customers/users, assumed level of LEED or other sustainable
design elements. - Also include record of previous legislation and funding history, if applicable):
| Not applicable.

Spending Plan and Future Appropriations for Capital Projects (Estimate cost of legislation
over time; list timing of anticipated appropriation authority requests and expected spending plan.
Please identify your cost estimate methodology including inflation assumptions and key
assumptions related to the timing of appropriation requests and expected expenditures. In addition,
include the projected costs of meeting the LEED Silver standard in all facilities and buildings with
over 5,000 gross square feet of occupied space. Also, be:sure to include percent for art and percent

for design as appropriate):

Spending Pian and Budget 2003 2004 2005 | 2006 | 2007 |.2008 Total
Planning $31,665| _$31,665
Design $210,279 | -$105;141 | - $315.420
Construction s $1,644,384 $1,644,384
Total - 2$241,944:| $1,749,525 $1,991,469 |-
Key Assumptions:
The above spending plan is based upon the following planned project schedule:

Planning and Désign: 3" Quarter 2003 — 1¥' Quarter 2004

Construction: 1* Quarter 2004 — 4™ Quarter 2004

Building and Hatchery Opens: 1* Quarter 2005

Funding source (Identify funding sources including revenue generated from the project and the
expected level of funding from each source):

Funding Source 2003 2004 2005 | 2006 | 2007 | 2008 Total

2000 Parks Levy Fund $124,000 $494,600 $618,600

(33850)

Audubon Funding $236,352 | $1,136,517 $1,372,869
TOTAL | $360,352 | $1,631,117 $1,991,469
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_Cindi Shiota
Date: April 8, 2003

Name of Companion Legislation: DPR Agreement with National Audubon Society, Inc.
Version #2.

-t
Bond Financing Required: Not applicable.
Type Amount Assumed Term Timing Expected
Interest Rate Annual Debt
Service/Payment
TOTAL N/A N/A N/A N/A N/A
Uses and Sources for Operation and Maintenance Costs for the Project:
7 Oo&M 2003 2004 2005 2006 2007 2008 Tetal
Uses
- I Start Up

On-going , 36 37 38 39 150
Sources (itemize)

2000 Parks Levy Fund 364.5 375 385.5 396 15021 |
-Audubon Society 315 32 32.5 33 129
Key ASsumptioﬁs: _

Audubon will pay all the costs of utilities, custodial service, and security alarm costs at the
Annex Building. -DPR will pay the same costs at the Hatchery with existing base budget

| funding allocated to the Annex Building. New O&M costs expected to come online in 2005 are

funded by the 2000 Parks Levy Fund and include gardening supplies, a 0.02 Utility Laborer, a
0.02 Gardener, and major maintenance work related to the Seward Park Annex — Renovation
“project;

 Periodic Major Maintenance costs for the project (Estimate capital cost of performing periodic
maintenance over life of facility. Please identify major work items, frequency):
Major Maintenance Ftem Frequency Cost Likely Funding Source

TOTAL

Funding sources for replacement of project (Identify possible and/or recommended method
of financing the project replacement costs):
| Not applicable. |
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Cindi Shiota ’
AUDord A
4/9/03 s
version #5

ORDINANCE

AN ORDINANCE relating to the Department of Parks and Recreation; authonzmg the
Superintendent to execute an agreement with the National Audubon Society, Inc. to
renovate the Seward Park Music Annex Building and the Hatchery fot environmental
education programs; and establishing the conditions under which Audubon may use and
occupy a portion of the named facilities for a period of ten years, Wwith an option to
continue said use and occupancy for an additional ten years.

WHEREAS, the City owns and the Department of Parks and Recreatlon (DPR) has jurisdiction
over and nuunages Seward Park and the Seward Park Musxc Annex Building and the
Hatchery !scaied within Seward Park; and K

WHEREAS; on November 7, 2000, the voters of the City of Seattle approved Ordmance 120024,
the Neighborhood Parks, Green Spaces, Trails, and Zco Levy, which identified the sum
of $618,600.00 to partially fund renovation of the Seward Park Music Annex Building for]
use:as an Environmental Education Center; and

WHEREAS, the Department’s 2002 Adopted Capral Improvement Program appropriated
funding in thé amount of $124,000 and the Department’s 2003 Adopted Capital
Improvement Program appropriated ful}dmg in the amount of $494,000; and

WHEREAS, Ordinarce 120024 expresses the City’s intention to leverage levy funds through
collaboration with public and puvate organizations to enhance the projects and the
programs funded through the levy lid lift; and

.f

WHEREAS, Audubon and the Department desire to collaborate financially and
programmatically to achxevefthelr shared long-term vision and goals with respect to the
renovation of the buildings Jand the development and delivery of complementary
community-based env1ronmemal educational programs and conservation initiatives to a
diverse audience; and s_i

WHEREAS, the Audubon Sog;iety is willing to contribute $1,372,869 toward the renovation of
the Seward Park Musib Annex Building to accomplish this project; and

WHEREAS, Audubon and; the Department concur that the renovation of the buildings is an
appropriate project:for a joint public agency and private sector venture; NOW,
THEREFORE, /

I BEIT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

p—
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and on behalf of the City of Seattle, a “Development Agreement between "I;h/é City of Seattle

“|lits approval by the Mayor, but if not approved and retu‘gned by the Mayor within ten (10) days

=

F

Cindi Shiota

/

Section 1. As requested by the Superintendent of Parks and Recreation ary

recomimended by the Mayor, the Superintendent is authorized to execute, deli}g{ and perform for

Department of Parks and Recreation and National\Audubon Society, Ing’._"’ and the associated
“Use and Occupancy Agreement” substantially in the form of Exhib/i A
. AN

Section 2. Any act consistent with the authority and brioy’{o the-effective date of this

/

ordinance is hereby ratified and confirmed.

Section 3. This ordinance shall take effect and be 4 force thirty (30) days.-from and after

after presentation, it shall take effect as provided by }/I!unicipal Code Section 1.04.020.
' /
5

¥
Passed by the City Council the day gf‘ » 2003, and signed by me in open
£

session in authentication of its passage this f day of _ , 2003.
S 7 —

H
4

i

)fg President of the City Council

: , /
Approved by me this day of , 2003,

¥
]
£
F

I+

f Gregory J. Nickels, Mayor

Filed by me this day o?j , 2003.

City Clerk

A
. T.g

Ex Hibit A:T"“Development Agreément between The City of Seattle Department of Parks and

Recreation and National Audubon Society, Inc.” and “Use and Occupancy Agreement”
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Exhibit A v
DRAFT
DEVELOPMENT AGREEMENT /
Between /-
THE CITY OF SEATTLE /
Department of Parks and Recreation Ve
and /
NATIONAL AUDUBON SOCIETY, INC. //
/

THIS DEVELOPMENT AGREEMENT (the “Agreement”) is made and entered into by
and between THE CITY OF SEATTLE (“City”), a first class city of t/h’é State of Washington,
acting by and through its Department of Parks and Recreation (“DPR™), and NATIONAL
Audubon SOCIETY, INC. (“Audubon”), a not-for-profit corporatjon organized in 1905 under
~ the laws of the State of New York.

//

RECITALS /

WHEREAS, the City owns and DPR has jurisdictjén over and manages Seward Park
including the Seward Park Music Annex Building (the “Building”) and the Hatchery located
- within Seward Park; and /
WHEREAS, on November 7, 2000, the votefs of the City of Seattle approved Ordinance
120024, the Parks and Green Spaces Levy, which/dentified the sum of $618,600.00 to partially
fund renovation of the Building and the Hatcherj’ for use as an Environmental Education Center

£

“(the “Project”); and /

WHEREAS, Orcinance 120024 exp;ésses the City’s intention to leverage said funds
through collaborations with public and private organizations to enhance the projects-and
programs funded through the levy lid lift;/and

‘[ -

WHEREAS, Audubon is a priv,ffte non-profit conservation organization, whose mission is
to conserve and restore natural ecosy§tlems, focusing on birds, other wildlife, and their habitats
for the benefit of humanity and the gzirth’s biological diversity. The organization is named after
naturalist-and wildlife painter John James Auduibon, a renowned conservationist of Haitian and
Frerich parentage; and f

WHEREAS, Audubon hgé established a state office in Washington, Audubon
Washington, to carry out its misﬁ.ion and oversee its activities in the State of Washington; and

WHEREAS, DPR has éétablished an Environmental Stewardship Commitment
Statement, which reads, in part,

Seattle Parks and Recreation will be a role model for environmentally friendly practices.
The Department will provide opportunities and offer programs for citizens that foster
awareness, appreciation, and knowledge that inspire actions to protect and enhance the
natural environment. All Department classes and programs will promote environmental
stewardship and volunteerism; and




JEFE,

WHEREAS, DPR and Audubon both work to educate the general public about o
environmental issues and conservation and to develop educational programs for chil}drén, youth,
and families; and yd

g

S

e
WHEREAS, both parties share a commitment to serving diverse audigfices and a
programmatic appreach that uses first-hand experience in the natural habi/t/at; and

WHEREAS, Audubon and DPR concur that the renovation of ;t(e Buildinig and the
Hatchery is an appropriate project for a public/private partnership; and
/

/

WHEREAS, the parties agree that the public benefits fronf this programmatic partnership
are substantial, including financial contributions from Audubon‘o renovate and improve the
Building to develop an important public environmental educ;-;_t{on and community programiming

- facility; and /

WHEREAS, Audubon and DPR recognize that théy cannot accomplish the
environmental and conservation educational goals alogé and given the many other demands for
DPR’s financial resources, DPR cannot complete the,Project without substantial private
donations; and /

7

WHEREAS, Audubon recognizes that a sliccessful private fundraising campaign needs a

public commitment to the Project from governfl ental agencies, including the City; and

WHEREAS, Audubon and DPR desgfé to collaborate to achieve their shared long-term -
vision and goals with respect to the renovaﬁon of the Building and the Hatchery and the
developnient and delivery of complementdry community-based environmental education
programs and conservation initiatives to,a diverse audience; and

F

WHEREAS, Resolution 3033 ";authorized a Memorandum of Understanding between
-DPR-and Audubon.for a partnership fo provide environmental education in Seward Park; for the
renovation of the Seward Park Musﬁ: Annex Building for said purpose; and authorizing future
work to implement the terms of th}g;”parties’ agreement; and

]
WHEREAS, Audubon arfd DPR wish to enter into this Agreement for the purpose of
setting forth the development pdrameters and funding commitments and establishing the
parameters for joint use of the Building and the Hatchery.

NOW, THEREF ORE, in consideration of the mutual promises, terms, conditions and
covenants-described herein, DPR and Audubon agree as follows:

ARTICLE 1 DEFINITIONS

Capital words not defined herein shall have the meanings ascribed to them in the Use and
Occupancy Agreement between The City of Seattle and National Audubon Society, Inc.,
attached hereto as Exhibit E.
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“Approval” (or “Approved”) means the prior written consent of a party whose consent is
required, or an authorized designee thereof.

“Audubon Project Representative” means the individual/entity hired by Audubon to manage
the Building portion of the Project for Audubon.

“Audubon Share of Project Costs” means the total sum of $1,372,869.

“Building” means the Seward Park Music Annex Building located at 5902 Lake Washmgton
Boulevard, Seattle, Washington, and situated on the real property dFscubed on Exhibit A and
depicted on Exhibit B hereto. i

“Building Common Areas” means those portions of the Building nqt/{lsed exclusively for
DPR's TREC program nor within the exclusive control of any tenarft, licensee or
concessionaire, including, but not limited to, meeting rooms, resn/()oms the kitchen and
lobby. /

/
"Building Design Program" means the scope, schedule and budget along with associated
considerations and review requirements that shape the design and construction, providing
general guidelines and values to be achieved as well as sp{:mﬁc direction to the designer arid
those directly-involved in the design and construction r/nanagement

"City Project Manager” means the individual(s) deslgnated as such by the Superintendent to
manage the Project for City. /

“City Share of Project Costs” means the total suri of $618,600.00.

“Construction Costs” means the sum stated in'the line items for Construction Costs in the
Project Budget for the Building and the Hatcﬁely The term Construction Costs includes
costs incurred under any construction contrdct, City, and such other Project-related costs as
are-approved by Audubon and the Supennfendent

‘/' ’
“Design” means the graphic and wnttep descrlptlon of the Project including the
instructions/specifications to be ,ollowed by the construction contractor to construct all or any

portion of the Project.
/

“Environmental Law(s)” means ar’iy federal, state and local laws (whether under common
law, statute, ordinance, rule, regulation, code or otherwise), permits, orders, decrees, and other
requirements of governmental authormes relating to the protection of human health or the
environment, whether existing as of the date hereof, previously enforced, or subsequently
enacted. [;
“Force Majeure” means delays due to war, terrorism, insurrection, strikes, lockouts, riots,
floods, earthquakes, fires, casalties, acts of God, acts of the public enemy, epidemics,
quarantine restrictions, freight embargoes, lack of transportation, governmental restrictions or
priority, litigation, weather or soils conditions that necessitate delays, inability to secure
necessary labor, materials or tools, delays of any contractor, subcontractor or supplier, acts or
failure to act of any public or governmental entity or any other unforesecable causes beyond
the control or without the fault of either party.
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"Hatchery” means the currently fenced facilities and ponds located in the eastern portion of
Seward Park, depicted on Exhibit B hereto.

“Hazardous Material” means any element, compotnd, chemical, chemical mixture; or other
substance that is identified as, or determined to be, a hazardous, toxic or dangerots substanc,
poliutant, contaminant, waste or material under, or is otherwise regulated undef, any
Environmental Law or other law relating to chemical management, environpiental
contamination, environmental cleanup or nuisances, including, without limitation, petroleum
and petroleum products, asbestos, radon and other radioactive materials, bio-hazards and lead-
based paint.

“Loaned Employee Agreement” means an agreement between th@efCity and Audubon
whereby a DPR naturalist is assigned to assist Audubon in the developmient and delivery of
environmental programs at Seward Park. 7
“Premises” means that portion of the Building to be leased fiom the City to Audubon,
pursuant to the Use and Occupancy Agreement, Exhibit E:;"

"Project" means renovation of the Building and the Hatphely for use as an environmental
education center.

“Project Budget” means the cost of the Project, as last estimated by the parties hereto, which
estimate is attached hereto, labeled "Exhibit C-" (With "n" being the sequential number of the
latest revision, if any, thereof); provided that, unléss otherwise agreed by the parties, in no
event shall the total Project Budget exceed $1,991,469.

“Release”, when used with respect to Hazardéus Materials, includes any actual or imminent
spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping, or disposing in, on, under or about any part of the Preniises, Building or
any adjacent property of such materials.

"Remediation Activities" include, withdut limitation, activities in connection with the

~investigation of site conditions and al}f’ activities required to locate, assess, evaluate, remediate,

cleanup, remove, contain, treat, stabilize, monitor or otherwise control any Hazardous
Material.

“TREC” means Teens for Recreat,ion and Environmental Conservation, a DPR outdoor
expedition-level program designed to expose multi-ethnic teens to environmental education,
urban conservation and stewardship, while creating an environment for community leadership
and empowerment, /

ARTICILE2 PURPOSE; LONG TERM OCCUPANCY; INTERIM USE; CONSTRUCTION

2.1

TIMING; APPROVALS

Purpose. The purpose of this Agreement is to memorialize the parties’ understandings and
objectives with regard to the renovation of the Building and the Hatchery and the use of each
facility to deliver public environmental programs. Once the Building is renovated, it is
anticipated that it will house a DPR naturalist assigned to Audubon pursuant to an employee

4
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loan agreement between the City and Audubon, DPR’s TREC program and Audubon’s nature
programs based at Seward Park. It is the parties’ intent that use of the Building and the
Hatchery be consistent with DPR’s education and conservation objectives. It is also the
parties’ intent that their respective programs at Seward Park will complement th= other
entities” programs and that they will coordinate the delivery of education and conservation
objectives to avoid duplication within Seward Park.

Long Term Occupancy by Audubon. Contemporaneously with this Agreement, the parties
shall execute the Use and Occupancy Agreement, Exhibit E, which will: (1) establish
Audubon’s right to use and occupy the Premises; (2) establish Audubon’s right to use the
Hatchery Program Areas and the Seward Park Common Areas; and (3) set parameters for the
coordinated delivery by the parties of public environmental programs in Seward Park; all in
accordance with the terms contained herein and in the Use and Occupancy Agreement. Upon
issuance of the Certificate of Occupancy for the Building, the parties shall modify the Use and
Occupancy Agreement to include the actual square footage of the Premises and Building
Common Areas; the dollar amount of the annual rent, including offsets, as determined
pursuant to the criteria set forth in Article V of the Use and Occupancy Agreement; and the
date of the first Consumer Price Index adjustment, as those terms are defined in the Use and
Occupancy Agreement.

Interim Use of Building. Prior to the completion ofithe Project, Audubon may use the
Building's conference and activity rooms, subject to their availability. Audubon may also use
Seward Park's estabiished trails and shoreline for environmental programming purposes
pursuant to a DPR Use Permit and subject to their availability, with authorized uses being in
accordance with the then-current DPR fees and charges, if applicable. Audubon may also
show the Building to prospective funding sgﬁrces for the Project and may enter the Building
for purposes of facilitating design and rengvation of the Building; provided that, Audubon’s
interim use of the Building shall be coordinated with use of the Building by DPR’s TREC and
Naturalist Program staff and other scheduled uses of the Building and shall not disrupt
activities occurring in the Building. Nf)twithstanding the foregoing, the City agrees that
TREC and the Naturalist Program staff shall vacate the Building within ten (10) working days
from the date that Audubon provides notice of the commencement of construction work
pursuant to Article 6.8.1 of this Agreement and neither TREC nor the Naturalist Programs
staff, nor any other party, shall have the right to enter the Building or the construction area
until a Certificate of Final Completion has been issued for the Building, except for inspections
as described in Article 6.4. DPR shall be solely responsible for removing all DPR and
personal materials from the Bﬁilding prior to the commencement of construction.

Construction Timing. The p‘éﬁies agree that the following parameters shall govern the
commencement and completion of construction:

2.4.1  Audubon acknowledges that the Project Budget is based upon construction
commencing in 2004. To that end, Audubon agrees that it will diligently
endeavor, but is not required, to cause construction of the Building portion of the
Project to commence by the end of 2004. In the event that Audubon does not
commence construction in 2004, and as a result of such delay, the cost of
constructionincreases based upon the inflationary index or from deterioration of
the Building’s condition, Audubon agrees to be solely responsible for such cost
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increases unless such delay or cost increase is a direct result of any action or
inaction of the City that was not caused by some action or inaction by Audubon.

The City similarly acknowledges that the Project Budget is-based upon
construction commencing in 2004. To that end, the City agrees that it will
diligently endeavor, but is not required, to cause construction of the Hatchery
portion of the Project to commence by the end of 2004; provided that the City
agrees that it will not commence construction of the Hatchery until such time that
Audubon commences construction of the Building. In the event that the City is
unable to commence construction in 2004 solely a result of Audubon's failure to
commence construction of the Building in 2004 Audubon shall be responsible for
any cost increase in the Project Budget for the Hatchery which is attributable to
inflation (as based upon the standard inflationary index). If the delay in the
commencement of construction of the Hatchery is a'the result of causes other than
Audubon's failure to commence construction of the Building in 2004 or a direct
result of any action or inaction by Audubon, the’City shall be solely responsible
for any attendant cost increases in the Project Budget for the Hatchery

2.4.2  Unless extended by the City, Audubon shz}l‘i commence construction of the
Building no later than December 31, 2006. In the event that Audubon has not
commenced construction of the Buildir}é by this date, through no action of the
City and barring Force Majeure events, the City may immediately terminate this
Agreement pursuant to Article 11 ofithis Agreement.

2.4.3 Once construction of each compongfit of the Project has commenced, the responsible
party will proceed with diligence to cause such component to be renovated in
accordance with all approved Project designs, specifications, and schedules, subject
to delays for Force Majeure. Each party agrees that every reasonable effort will be
made to complete its respectivé component of the Project by December 31, 2007,
consistent with the terms of the Ordinance 120024; provided, that, as to Audubon,
the following shall apply if construction of the Building is not complete by such
date: J

(a) The City shall us§ its best efforts to extend use of any remaining portion of
the City Share of Project Costs beyond the end of 2007 or, in the alternative, to
identify another source‘of public funds to replace the unspent levy proceeds.

) In the event tljﬁt the City is unable to extend the remaining portion of the

City Share of Project Costs or to identify another source of public funds, Audubon
shall be solely responsible for all costs necessary to complete the Building,

ARTICLE3 AUDUBON'S FINANCIAL COMMITMENT

3.1 Funding Thresholds. Prior to Audubon's execution of any contracts associated with the

: Project Budget (i.e. design or construction related contracts), Audubon must submiit to DPR
documentation (including actual receipts and pledges) of having raised the full amount of

: Audubon’s required funding for that particular portion of the Project, i.e.,
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a) Prior to execution of the design contract for the Building, Audubon must submit to DPR
documentati®n of having raised $236,353.

b) Prior to execution of the construction contract for the Building, Audubon must submit to
DPR documentation of having raised $1,136,517 plus any additional sum as mutually
agreed upon by both parties.

¢) Audubon agrees to place such funds in Audubon-controiled restricted accounts; provided
that, the interest earned on such accounts shall be unrestricted and the intérest earned may
be used by Audubon for any purpose, consistent with Audubon accounfing practices and
donor restrictions.

3.2 Usable Building Commitment. Subject to Article 7 below (City Environmental Indemnity),
following the commencement of construction, Audubon agrees and warrants that, if Audubon
abandons the Project prior to the issuance of the Certificate of Qécupancy, Audubon shall pay
the amount required to make the Building usable, as reasonably determined by the
Superintendent, and habitable as required by code, and shall reimburse the City for the City

-contributions to the Project planning, design and constrqefion; provided that, in no event shall
that amount exceed the unused portion of Audubon’s $1,372,869 total funding commitment
plus any additional sum previously agreed upon by both parties. For purposes of this Article
3.20, the term “abandon” shall mean Audubon’s fa}lﬁre to direct its construction contractor to
finish the Building pursuant to the construction cofitract, unless due to a delay caused by the
City’s wrongful action or failure to act, or to cause, through failure to pay its construction
contract, its contractor to physically and penngﬁently abandon the Building.

ARTICLE 4 PROJECT BUDGET; COST SHARING
p

4.1 Project Budget. The Project Budget, as}n’iost recently revised, is appended to this Agreement
as Exhibit C-1 and incorporated hereiryby this reference.

£

E

4.1.1 No change to the total Pro'ject Budget shall be made without the mutual Approval
of the City Project Maxﬁger and Audubon, which approvals will not be
unreasonably withheld.

/
/

4.1.2 Each Project Budgét revision shall be effective when signed by the City Project
Manager and Audubon. No further amendment of any portion of this Agreement
shall be requireﬁ. A signed copy of the latest revised Project Budget shall be
appended to tl}i's Agreement in substitution of any other appended Project Budget,
and each sucli attachment, by this reference, is and shall be incorporated herein.

£
£

4.2 Project Cost Sharingff The City and Audubon agree to share the total Project costs as set forth
in the Project Budgét as the same may be adjusted fiom time to time as provided in this
Agreement as follows: for the renovation of the Building, Audubon shall pay $1,372,869 and
the City shall pay;$305,577. For the renovation of the Hatchery, the City shall pay $313,023.
"Of the City's $305,577 for the Building, approximately $25,431 has already been spent or
encumbered by the City for planning and design work.

7
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4.2.1 The parties shall ensure that the bids for the Building and Hatchery postions of the
Project are separately stated. If bids for either portion of the Project exceed the
current estimate, the scope of that component of the Project shall be 1educed as
provided in Article 6.5, below. .

;/l ’

4.2.2 If the Project costs are less than $1,991,469, City and Audubon.€ach shall pay a
proportionate share of such Project Costs (.., City’s share shall be
$618,600/$1,991,469 and Audubon’s share shall be $1,372 869/$1 991,469). If
actual construction costs for either portion of the Project. 4re less than budgeted,
the savings shall be used to offset cost overruns in theﬁﬁler portion of the Project.

7
F

4
Fundraising Assistance. It is anticipated that the Audubon thire of Project Costs will come
from private donations and, potentially, public grant sources other than DPR. DPR will assist
Audubon in its fundraising efforts by communicating DPR’s support for the Project and
making appropriate representatives available to prov1de,informat10n and answer questions at

- fundraising events whenever pessible. f

4
Present Fundraising Status. As of the date of this A{greemgnt, Audubon has raised $200,000
of the $1,372,869 that it has committed toward th,é Building portion of the Project. Audubon
agrees that, from time to time, upon request by the City, it shall provide the City with
documentation of such funds; provided, howeyer, that, Audubon shall not be required to
provide any identifying information relatmg to private fundraising activities or private donor
information, r,-v

ARTICLE 5 RENOVATION PROJECT; p';iiSIGN

5.1

Management of Project Design. Audubon shall contract for and manage the design for the
Building renovation, in consultation; iwith DPR and subject to its approval, which approval
will not be-unreasonably withheld.# DPR shall contract for and manage the design for the
Hatchery renovation, in consultation with Audubon. Design approvals shall be obtained from
the non-managing entity at completion of the design program, early schematics, 100%
schematics, 50% design development, 100% design development, 50% construction drawings
and 99% construction drawings; provided that, unless otherwise agreed by the parlies, the
non-managing entity will complete its review and provide to the other party notice of its

- approval or disapproval thereof within seven (7) working days of receipt of such design.

Each party shall ensure that the other, through the respective Project Representatives, is
provided the opportunityto be involved and serve as a participant in on-going
decision-making with respect to the design and construction of the Project, which
participation shall include, without limitation, attending design team meetings, providing
comments on design, dttending meetings with the construction contractor(s), and providing
comments on construction issues. Audubon shall pay for any additional DPR assistance it
desires during the deSign phase at current DPR project management rates.

Design Values. City and Audubon agree that the Project design shall comply with any

requirements established by the City’s Landmark’s Board, with any other adopted City and

Park standards, and the mutually agreed upon design programs for each component of the

Project. To the extent feasible, the parties shall incorporate design elements such as would
8




allow a structure to achieve the certified level of the United States Green Building Council
Leadership in Energy and Environmental Design rating system. In addition, and to the-éxtent
feasible within the project budget, the design of the Hatchery portion of the project will
incorporate methods for controlling vehicle access between the Building and the Hatchery.

Public Involvement in Project Design. Audubon shall conduct a public megt‘ihg to develop
consensus on the Building concept and scope prior to schematic design. Jt'shall conduct a
second public meeting after schematic design, and a third public meetiné prior to completion
of construction documents. If Audubon so requests, DPR shall attend and participate in such
meetings, at Audubon’s expense; otherwise, DPR staff may voluntanly attend any such
meetings at their own expense.

Public Work. The design contract for the Building shall be,tily Audubon pursuant to processes
that: (a) satisfy all state and local laws for the solicitation 6f proposals or bids by contractors
who are qualified to undertake design of the Building, gﬁd (b) fully comply with all other
applicable federal, state and local requiremﬂnts applieéble to the Building, including those
requirements related to the inclusion of required terms and conditions applicable to the
Building in all such contracts. Among other 1equfrements such contracts wilt meet the
following requirements for City public works prOJects utilizing City funding: (1) fair
contracting practices (Chapter 14.10 SMC); and (ii) all applicable federal, state and local
nondiscrimination requirements. &

i

Changes in Approved Building Design ?5d Specifications. If Audubon proposes to change or
amend the approved Building design or any specification(s) that would cause the Building to

exceed the Project Budget for that portion of the Project or that would result in a change
contrary to the requirements established by the City’s Landmarks Board or any other adopted
City or DPR standards or the Building Design Program, such proposed change or amendment
will be subject to the written appfoval of the City. The City will complete its review of any
such proposed changes or ameridments and provide to Audubon notice of its approval or
disapproval thereof within ten (10) working days of receipt of any such proposed change or
amendment, 3

7

No Representations or Liability. No City approval of any Building design or specification(s)
(or amendments thereto_)"'shall constifute an opinion or representation by the City as to their (i)
compliance with any laWw, ordinance or standard, or (ii) suitability for any purpose other than
those associated with the Building.

Americans with Disabilities Act. Audubon shall comply, and require its consultants and
contractors to comply, with all applicable provisions of the Americans with Disabilities Act
(“ADA”) in performing its obligations under this Agreement. Failure to comply with the
provisions of the’ ADA shall be considered a material breach of this Agreement.

ARTICLE 6 RENOVATION PROJECT; CONSTRUCTION

Management of Project Construction. Audubon shall contract for and manage construction of
the Building .improvements in consultation with DPR and DPR shall contract for and manage
construction of the Hatchery improvements in consultation with Audubon. Audubon shall
obtain a warranty from their construction contractor and name the City as a joint obligee.

9
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Regulatory Approvals; Compliance. Each party shall be responsible for securing all
necessary regulatory approvals related to the development and construction of its portion of
the Project and each party shall be responsible for ensuring compliance during construction
with any and all conditions or other requirements assoc:ated with such regulatory approvals.
The parties agree to work cooperatively with one another, as necessary, to secure necessary
regulatory approvals. 7

Public Work. The construction of the Project shall be a public work and Audubon shall
comply with all laws with respect thereto. The construction contract for»,tlie Building shall be
let by Audubon pursuant to processes that: (a) satisfy all state and local-laws for the
solicitation of proposals or bids by contractors who are qualified to ufidertake development or
construction of the Building, and (b) fully comply with all other apf;licable federal, state and
local requirements applicable to the Building, including those requirements related to the
inclusion of required terms and conditions applicable to the Byilding in all such contracts.
Among other requirements, such contracts will meet the foll({wing requirements for City
public works projects utilizing City funding: (i) fair contracting practices (Chapter 14.10
SMC); (ii) all applicable federal, state and local nondis;nmination requirements; and (iii) the
requirements set forth in RCW 35.22.650. /

Site Visits and Inspections. Each party shall allmg;fhe other party, through the respective
Project Managers, to visit its construction site to yeview and inspect the work; provided that,
any such inspection shall be a cost borne solel)j/,ff)y the inspecting party and shall not be
deducted from the Construction Costs, unless.the costs are included within the Project
Budget. To the extent that official inspections are required by applicable City codes and
regulations, Audubon may employ a qualified inspector for such purpose; provided that,
Audubon must obtain DPR’s approval of'such inspector prior to the required inspections,
which approval will not be unreasonatl)llirl withheld.

Options if Bids Exceed Total Constp{étion Cost. Ifthe bid received for either component of
the Project from the lowest and best bidder exceeds the estimated construction cost for that
Project component, the managingfi)axty may (i) reject all bids and re-bid that component of
the Project; (ii) consult with the Appropriate architect to identify design changes to the
Building Design Program that fvould enable that component of the Project to be constructed
within the budgeted amount; Or (iii) voluntarily pay the increased amount and proceed with
construction. In the event of a redesign, such design changes shall be implemented and the
managing party shall agaigf invite bids for the construction of that component of the Project or
any portion thereof; provided that, if design changes are elected to reduce the cost of
construction of a Projecq,t’compouént, the non-managing party may, at its option, pay the
difference in cost to re;_t‘élin the original or more costly design.

i
5

Cost Overruns. If, dﬁring construction, it becomes apparent that the actual construction costs
for either componerit of the Project will exceed the estimated construction costs shown'in the
current Project Budget, including any contingency allowance, for that component of the
Project, the paﬂygfesponsible for managing that component of the Project (the “managing
party”) shall be solely responsible for any cost overruns for the component of the Project;
provided that, the parties may agree, if possible, that Project funds be reallocated so that the
total Project coét remains within the Project Budget; provided further that, the managing party
may seek a design modification to bring that component of the Project within the estimated

; 10
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6.9

N
[,

construction costs, subject to the approval provisions contained in Article 6.8.2. If a design
modification is made, the managing party shall be solely responsible for paying all cgsis
associated therewith. ,
Additional Funding, If either of the events described in Article 6.5 (bids excee,d’éhe Project
Budget) or Article 6.6 (cost overrun) occur, the City and Audubon, as an alteyﬁtive or an
additional remedy, may agree upon a collaborative plan to seck additional finding. Any such
agreement or plan shall be set forth as an amendment to this Agreement 91’id to the extent
practicable, shall include provisions for both public and pri sate mndingisout'ces.

Construction Phase Approvals and Control of Work: Substant;al Cof(pletion and Final
Completion,

6.8.1 Work Notification. Audubon shall notify DPR, !j’ﬁ writing, at least ten (10)
working days prior to the commencement of constructionAvork on the Building. At that
time or earlier, if possible, Audubon shall provide inforfnation on the arees that will be
needed for staging of construction. DPR shall appm\;g such areas, or identify alternate
areas for staging if necessary to avoid disruption of cémmunity use of the park; provided
that, DPR shall ensure that any alternative constfuction areas are convenient to the
Building construction areas and will not add undu,ef costs to construction of the Building,
DPR shall thereafter, in a timely manner, issue génstmction license agreements for such
staging areas. 7

r

£

6.8.2 Construction Phase Approvals and Ghntrol of Work. In addition to its right to
approve the Building design and speciﬁcat,;f)ns, the City shall have the right to approve,
in advance and in writing, any proposedfchanges to the work during. construction that
would cause the Building to exceed the Project Budget for that portion of the Project or
that would result in a change contrary to the requirements established by the City’s
Landmarks Board or any other adopted City or DPR standards or design program. The
City’s approval decision under this Article shall be delivered within five (5) working
days. . In addition, each party will jfwite the non-managing party to participate in their
weekly construction meetings.  /

Substantiai Completion. Audubon sﬁall notify the City Project Manager in writing when the
Building is substantially completedf As part of such notification, Audubon shall advise the
City Project Manager of any item{of work that remain incomplete and a schedule for their
completion. Such notification shall include the signature of the inspector approved by the
City pursuant to Article 6.4 aboye.

Final Completion Date; Certiﬁéate of Occupancy. Final completion of the Building will have
been achieved when (i) a perrhanent Certificate of Occupancy for the Building has been
issued, and (ii) ali remaining’work items, including “punch list” items, have been completed
to the satisfaction of the City.

6.10.1 Audubon shall /schedule a final inspection of the Building when it and its
construction contractot believe construction of the Building has been finally completed.
Following notice of same from Audubon, the City Project Manager will conduct an
inspection of the Building with Audubon and its design consultant and construction
contractor. ;
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If, following such inspection, the City agrees that construction of the Building is fmally
complete, the City will so advise Audubon by written notice within five business. days
after the inspection. Such written notice will include a Final Completion Date, Jfor the
Building, as determined by the City . However, if the City, following such inspection,
does not reasonably consider the construction of the Building to be finally complete, the
City will so advise AUDUBON by writien notice within such five day peri iod stating the
reasons for the City’s decision. s

£
4

Upon receipt of any written notice from the City that the construction”of the Building is
not finally complete, Audubon shall diligently pursue the remaining work necessary to
achieve final completion. Subsequent inspection(s) for purposes ¢ of deterinining whether
construction of the Building is- finally completed shall occur Jin the manner set forth

above. ey
s

- 6.10.2 Once a permanent Certificate of Occupancy has been;jésued and a Final Completion
Date for the Building has been established, a Certificate of Final Completion will be issued
by the City; provided, however, that such date and certificate shall not constitute acceptance
by the City of any unauthorized or defective work or m,a‘{erials.

6.11 ‘Buiiding Construction Closeout Phase. The Building C{S?lstruction Closeout Phase will

commence upon issuance of the Certificate of Final Cémpletion for the Building,

. 'Within 120 ‘days from the date of the issuancq;f"?{)f the Certificate of Final Completion,
Audubon shall perform the following obligationé{ (“Audubon’s Closeout Obligations”):

(a) To the extent separately assig_ﬁéble, assign to the City all manufacturers’
guaranties and warranties and related to the materials and fixtures provided to
Audubon and located in the Building;

(b)  Secure and deliver to the City uncenditional lien releases related to the
Building from the Builc}i‘flg design consultant, cor<t-uction contractor,
subcontractors, suppliers, vgndors, laborers and material men;

(c) Furnish the City With one (1) original complete sets of Mylar drawings
(“Record Drawings”) feflecting the final “as built” condition of the Building
(black background prmts are not acceptable). The Record Drawings shali aiso be
provided to the Clty on electronic media that is compatible with Auto Cad 2000 or
later version;

(d) Furnish the ;bity with -all contractor maintenance manuals related to the
Building, includifg operating manuals, equipment brochures, paint schedules and
material brochures;

(e) Deliver to the City all other Building information such as operating manuals
and warranties; and in Audubon’s possession that reasonably relate to the use and
operation of the Building;

(f) Deliver to the City all certificates of occupancy and other permits and
approvals necessary for the use and operation of the Building ; ana
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ARTICLE7 ENVIRONMENTAL INDEMNITY

7.1

s

"3) Attend a warranty walk through meeting scheduled by the Clty within one
year of the issuance of the Certificate of Final Completion.

6.12 - Defective or Unauthorized Work or Materials. If, within one year after the iséﬁance of the

Certificate of Final Completion, the City notifies Audubon that it has discovered defective or
unauthorized work or materials, Audubon shall cause the correction of the defective or
unauthorized work or materials as covered by the bond described in Afticle 9.3.3 (b) or, at the
City's discretion, assign the right for the City to pursue Audubon's gdhtractor or supplier
thereof. - Any disputes between Audubon and the City regarding he defective or
unauthorized work or materials will be addressed through Aniclzllé 13 (Disputes).

Audubon’s Environmental Indemnity. If, after the commencement of construction on the
Building, any act, omission or negligence of Audubon‘or any of its agents results in any
contamination of the Premises, the Building or the sitrounding property or in the Release of
Hazardous Materia} from, on, in, on or beneath the:Premises, the Building or adjacent
property, then Audubon shall indemnify the City. from and against all losses (including,
without limitation, the loss or resiriction of the Lfse of the Building or adjacent property and
sums paid in seftlement of claims, fines, civil genalties, attorneys’ fees, consultants’ fees and
experts’ fees and costs) resulting from such }{elease The foregoing indemnity includes,
without limitation, costs incurred in connection with the investigation of site conditions and
all activities required to locate, assess, cvaluate, remediate, clean up, remove, contain, treat,
stabilize, monitor or otherwise control fa‘hy Hazardous Material, and to restore the Building or
adjacent property to its prior condition. Without limiting the foregoing, if Audubon or any of
its agents or invitees causes or permiis the ¥«icase of any Hazavdous Materials on, about, in
or beneath the Building or adjacent propei:y, Audubon shall immediately, at no expense to
the City, take any and all necessary actions to abate and remediate the Release in accordance
with all Environmental Laws. Audubon shall afford the City a full opportunity to participate
in-any discussions with govermental regulatory agencies regarding any settlement
agreement, cleanup or abatemnent agreement, consent decree, or other compromise or
proceeding involving Hazdardous Material, This indemnity provision shall survive termination
or expiration of this Agreement,

City’s Environmental Indemnity. If any act, omission or negligence occurring prior to the
commencement of Audubon’s construction activities, and not as a result of any act, omission
or negligence of Audubon or any of its agents, results or has resulted in any contamination of
the Building or the surrounding property or in the Release of Hazardous Material from, on, in,
or beneath the Buifding or adjacent property, then the City shall indemnify Audubon from and
against all losses (mcludmg, without limitation, the loss or restriction of the use of the
Building and delays in the construction of the Building and sums paid in fines, civil penalties,
attorneys’ fees, consultants’ fees and experts’ fees and costs) resulting from such Release.

The foregoing ihdemni’r_y includes, without limitation, costs incurred in connection with the
investigation of site conditions and all activities required to locate, assess, evaluate, remediate,
cleanup, remove, contain, treat, stabilize, monitor or otherwise control any Hazardous
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Material and any increased costs of construction of the Building resulting from such Release.
The City’s indemmity under this Article shall be limited to any contamination of the Premises
or adjacent property that results from activities occurring or causes originating prior to the
commencement of Audubon’s construction activities and not as a result of any act; omission
or negligence of Audubon or any of its agents. This indemnity provision shall survive
termination or expiration of this Agreement.

ARTICLE& REPORTS; APPLICATIONS FOR PAYMENT.

8.1 Invoicing. During the design phase of the Building portion of the Project, Audubon's Project
representative shall invoice DPR's Project Manager for the City's gortion of the Building's
design contract. The total amount of the City's contribution to gh’é Building's design contract
is $20,406 or approximately 12.6% of the tctal estimated design contract amount of $161,642.
As the City has already expended or encumbered $4,063 of;,the Building's design costs, the
remaining balance for which the City shall be responsible, i5 $16,343. Audubon shall bill the
City at the rate of 12.6% of the Building's design contragf costs as they are incurred by
Audubon until the City's remaining funding obligation; of $16,342 is expended. Each invoice
shall contain a general status report, the percent of each design phase completed and the
balance of funds remaining for design. j‘

During the construction phase for the Buildingfthe City will be contributing $248,230 (or
26.85%) of the budgeted construction contragt costs. Audubon's Project Representative
shall invoice the City at 26.85% of the construction contractor's costs as Audubon incurs
such costs. Each invoice shall contain a general status report, the inspector's report and a
statement of the balance of funds remaip‘ing for construction.

§.1.1  Audubon may submit montlily requests for payment (invoices) to the City based
upon (and not in excess of)'the percentage of work completed as a percentage of
the City's contribution to:the Building's construction, based on a mutually agreed
upon schedule of values Audubon shall withhold a retained percentage from
their construction contractor and not bill the City for their portion of the retainage
until Audubon paysj,the contractor for the retained amounts.
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8.1.2  Payment requests”lshall be directed to the City at the Parks and Recreation

Department, 800 Maynard Avenue South, Third Floor, Seattle, WA 98134-1336,
and shail be signed by an authorized representative of Audubon. The
Superintenderit, or a designated representative, shall approve or disapprove the
request, in writing, within ten (10) working days of receipt of all required
documentatjon. If the payment request is disapproved, the notice thereof shall
contain the'reasons for the disapproval; Audubon may correct the reasons for

disapproval and resubmit the request for disapproved items. Payment will be

made to Audubon within thirty (30) days after notice of the Superintendent’s

: approval. The City will use its best efforts to expedite this payment process so
that payment can be made as quickly as possible to Audubon.

8.2 City Audits. Upim request, Audubon (including any assignees of rights or responsibilities
under this Agreement) shall permit the City to inspect and audit all pertinent books and
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records of Audubon, its assignees, its consultants and contractors, any subcontractors, or any
other person or entity that performed work in connection with or related to the Project, at any
and all times deemed necessary by the City, including up to six years after the final payment
has been made by the City under this Agreement. Such inspection and audit shall occur in
King County, Washington or other such reasonable location as the City selects. Audubon
shall supply the City with, or shall permit the City to make a copy of, any books and records
or portion thereof. Audubon shall ensure that such inspection, audit and copying right of the
City is a condition of any contract or agreement, subcontract, or other arrangemett under
which:any other person or entity is permitted to perform work under this Agreement.

83 DPR Reports to Audubon. During construction of the Hatchery improvements; DPR shall
report to Audubon monthly on the general status of the project, the schedule and value
statement provided by the contractor, the inspector’s report, and the unexpended amount of
City funds for that portion of the Project.

ARTICLE9 INSULNCE

9.1 General Obligations. At all time hereunder, Audul;on shall, at its own expense, obtain and
continuously maintain, or cause to be obtained and continuously maintained, in full force and
effect, insurance policy(ies) in conjunction with the following;

@ Audubon’s activity on or use or-occupation of the Project site;
(b) the .design, construction méhagement, inspection, construction, reconstruction,

operation, maintenance, use or existence of the Project, including the Annex; and

c) Any and all claims ar}(f tisks in connection with the activities performed by
Audubon under this Agreement.

9.2 . Third Party Obligations. With";espect to all consultants and contractors performing Project
work on’behalf of Audubon, Audubon shall:

i .
(a) Obtain from eath consultant and contractor evidence that such contractor or
consultant has’ obtained and maintained a policy or policies of insurance as
required herein;

b) Submit evidence of insurance as required herein to the City for review and
approval;:

(©) Require’ that all such policies name the City as an additional insured, including
completed operations, on all liability policies per ISO form CG2026 or its
equivalent; and

(d)  Include, in all contracts executed by Audubon with respect to the Project,
provisions which extend to the City construction indemnities and warranties
granted to Audubon,
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93 Required Insurance. The following policies shall be obtained and continuously maintained at
all times hereunder by Audubon. 4

/
9.3.1 Audubon shall obtain and continuously maintain the following poli/o’iés of
insurance: /
/
(a) A policy of Cemmercial General Liability Insurance, written onfén insurance
industry standard occurrence form (CG 00 01) including all thc;/ﬂsual coverage

known as: /
/

- Premises/Operations Liability; /

- Products/Completed Operations; /

- Personal/Advertising Injury; /

- Contractual Liability; ;/

- Explosion, Collapse and Underground Property Damage (XCU),
- Independent Contractors Liability; /

- Stop Gap or Employers Contingent Liability; a{ld

- Per Project Coverage (CG2503 ISO), or eql}i{lalent.

Such policy(ies) shall provide the following rhinimum limits:

r4
4

Bodily Injury and Property Damage: /
$ 1,000,000  General Aggregate /
$ 1,000,000  Products & Completc:? Operations Aggregate
$ 1,000,000 Personal & Advertisifig Injury
$ 1,000,000 - Each Occurrence /
$ 100,000 Fire Damage ;/
/

(b) A policy of Business Automi(i’bile Liability Insurance, including coverage for
owned, non-owned, leased @r hired vehicles written on an insurdnce industry
standard form (CA 00 01) r equivalent, and as specified by Insurance Services
Office Symbol 1 (any aujé). If “pollutants™ as defined in exclusion 11 of the
commercial auto policy ia"’re to be transported, endorsement CA9948 & MCS 90

are required. /
7
/

Such policy(ies) musit"provide the following minimum limit:
}:—

EE Bodily Injury and Igroper_ty Damage
o $ 1,000,000 per Accident

(¢) A policy of Excess Liability Insurance above the primary general liability and
auto liability pgflicies that will provide a total limit of insurance of $5,000,000 per
Occurrence/Aggregate/per Claim. The excess policy shall be, at a minimum, as
broad as the primary policies.

(d) A policy of;"i Worker’s Compensation: As respects Workers’ Compensation
insurance in the state of Washington, Audubon shall secure its liability for
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9.3.2

(@

o %

e

industrial injury to its employees in accordance with the provisions of Title 51 of
the Revised Code of Washington. Audubon shall be responsible for Workers

Compensation Insurance for any and all contractors and subcontraciors who
provide services with respect to the Project. Additionally, if the any contractor or
subcontractor is required to work on or around a navngable 4aterway, the
Authority shall provide evidence of United States Longshoremen s and Harbor
Workers’ (USL&H) coverage and contingent coverage for, Jones Act (Marine
Employers Liability) in compliance with federal statutes. If’Audubon is qualified
as a self-insurer in accordance with Chapter 51.14 of the Revised Code of
Washington, Audubon shall so cettify to the City by suﬁmitting a letter signed by
a corporate officer, indicating that it is a qualified se’if Insurer, and setting forth
the limits of any policy of excess insurance covermg its employees; or any similar
coverage required. /

Design, Construction Management or Inspéction. In addition to standard
insurance requirements set forth above, Audubon shall obtain or cause to be
obtained the following additional insurance coverage:

Errors and Omissions Liability Insuﬁré}nce: A policy of Errors and Omissions
Liability Insurance appropriate to each consultant’s profession. Coverage should
be for a professional error, act or’omission arising out of the scope of services

shown in the contract. The policy shall not exclude any of the following:
i

- Claims arising out of pollutlon for environmental work’
- Consiruction Admlmstrdtlon Services T

- Laboratory analysis’ /J'

. - ;lf'. I3
Only required when services ate to be performed under this agreement.

9.3.3

The minimum limit p’gf;' coverage shall be $1,000,000 per Claim/Aggregate

Construction, Reg’énstruction, Operations. In addition to the standard insurance
requirements set! forth above, Audubon shail secure or cause to be secured, the
following additional insurance coverage:

Builder’s Ri:si( Insurance: Audubon shall purchase and maintain builders
insurance on an “All Risk” basis, in an amount equal to 100% replacement cost
thereof, against loss from the perils of fire and other risks of direct physical loss,
including earthquake and flood damage. Audubon/Contractor shall be responsible
for the policy deductible. The policy shall include as Loss Payee the City. The
Authority shall provide the City with a duplicate original of said Policy.

Coverage shall include all materials, supplies, and equipment intended for specific
instailation in the Project while such materials, supplies and/or equipment are
located at the Project site, in transit or while temporarily located away from the
Project site. Coverage shall also include the value of site preparation work, the
value of underground property, the cost of debris removal, and the cost of
pollutant cleanup as well as removal.
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(b)

934

(a)
(®

In addition, the following coverage extensions shall be included: delayed opening,”
loss of earnings, operation of building codes, dewnolition, contingent liability zyd'
increased costs of construction. The policy shall not contain any coinsurance
penalty provision or any occupancy clauses.

With respect to the Builder's Risk Policy described her¢in, the City a}xd Audubon
waive all subrogation rights against each other, any contractors and consultants,
and any of their subcontractors ot subconsultants, for damages ca&sed by fire or
other perils to the extent covered by property insurance obtained pursuant to this -
section or other property insurance applicable to the Pork, extept such rights as
they have to proceeds of such insurance held by the Cityj as fiduciary. This
waiver of subrogation shall be effective to a person or 9ﬁtity even though that
person or entity would otherwise have a duty of indemdification, contractual or
otherwise, whether or not the person or entity paid the }ﬁsurance premium directly
or indirectly, and whether or not the person or entity Had and insurance interest in
the property damaged. y
7

The City reserves the right to purchase this’ policy for the Project, adding
Audubon/Contractor as an additional insured _,t{) any such policy. If the City does
purchase such a policy, Audubon shall rein}gurse the City for all of its costs for
such coverage. 4

Warranty, Repair or Remedy of Defects. Audubon shall obtain a bond from a
surety company, acceptable to the gity and - which names the City as a joint
obligee, which for a period-of one yéfar after Certification of Final Completion of
the Building shall provide for pay:ri'%nt for the repair or remedy of defects in the
Annex which are due to faulty or ginauthorized materials or workmanship and for
damage to other work résulting fgém such faulty material and workmanship.
r

Deductibles. If any of the aboxf; required insurance contains a deductible (or self-
insured retention amount) thefAudubon/Consultant/Contractor shall:

Disclose such amount; and /
Be responsible for payment of any claim equal tc or less than the deductible (or
self-insured retention amgunt).

P
H

The City reserves the right to feject insurance policies with a deductible (or self-insured
retention amount) in excess fof $25,000 for which adequate financial strength of the
Insured cannot be demonstrated to the satisfaction of the City.

! ..
94 Conditions. The insurance policy or policies, endorsements thereto, and subsequent renewals

required under this Article 9 s(flall:

(2)

Be subject to appfoval by the City as to company, form and coverage. The
insurance company shall be:

(i) Rated A-:QII or higher in the A.M. Best's Key Rating Guide; and
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(i)  Licensed to do business in the State of Washington or be fi led as surplus

lines by a Washington broker. s

(b) Be primary as respects the City, and any other insurance maintained by the City
hall be excess insurance and not contributing insurance with é_&ﬁdubon, and/or its
consultants, contractors, inspectors, or other contractors of ag)"; kind;

o

5

(©) Be maintained in full force and effect through the Agreepfént;

(d) Protect the City. within the policy limits from any ap’é all losses, claims, actions,
damages, and expenses arising out or resulting froii Audubon’s and/or any of its
consultant's, contractor's, inspector's, or other contractors performance or lack of
performance; ;

;;

(¢) Name the City as an additional insured pursuant to the requirements of the
provisions below related to “Evidence of Insurance and
® Include a provision (whether by endorsément or otherwise) indicating that, except
with respect to the limits of 1nsu1ance and any rights or duties specificaily
- assigned to the first named msured the insurance shall apply:

(i). As if each party msured thereunder (whether as a named insured,
additional named msufed or- additional insured) were the only party
insured by such pohcy, and

(i)  Separately to each insured against whom a claim is made or a suit is
brought. f

Ei
i

I
9.5  Evidence of Insurance. In many dases, evidence of insurance may be demonstrated by
' submitting a copy (photocopy orffacsumle acceptable) of the declarations pages of the policy
- and the additional insured endoi‘sement The declaration pages shall clearly show the policy
effective dates, limits and schedule of forms and endorsements. Any reference to premiums
may be blacked out. Howevér at the option of the City, Audubon and/or its designated
Contractors, Consultants and Inspectors, as outlined above, may be required to submit a copy
of the insurance policy, all referenced endorsements, or both. Certificates of Insurance
(ACORD forms) will not be accepted as evidence of insurance. Evidence of insurance for
each policy shall; 4

LTTOO

(a) Comply with gne of the following requirements regarding naming the City as an
additional insxfred, including Completed Operations:
§

)] Insurahce Services Office (ISO) Standard Endorsement: An additional
insured endorsement issued on an ISO form CG 20 26 or its equivalent,
shall fgame "The City of Seattle, its officers, elected officials, employees,
agen’té, and volunteers” as an additional insured. The endorsement shall

%
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(a) Be signed by an authorized representative of the insurance
company; and

(b) Include the policy number and name of the insured on the
endorsement.

(i)  Non-ISO Endorsements: For Non-ISO endorsements, any of the following
options are acceptable: .

(a) A blanket clause (in the policy or endorsement) adding, without
undue restriction of coverage, as additional insured anyone for
whom Audubon and/or its consultants, contractors, inspectors or
other contractors of any kind, are fequired to provide insurance
under a contract or permit; 4

(b) An additional insured endorsement on a non-ISO endorsement
form containing the followmg provision:

"The City of Seattle, its officers, elected ofﬁcxals, employees, agents, volunteers, are an
additional insured for all coverage provided by this policy and shall be fully and
completely protected to the extent provided in said policy for any and every injury, death,
damage and loss of any sort sustaingd by any person, organization or corporation in
connection with any activity performed by Audubon, and/or its consultants, contractors,
inspectors, or other contractors of atiy kind, as outlined above by virtue of the provisions
of this Agreement between The (Aty of Seatitle and Audubon.”

The coverage provided by }ns policy to The City of Seattle shall not be terminated,
reduced or otherwise materially changed without providing at least forty-five (45) days
prior written notice to Therélty of Seattle."; or
s‘
(ii) Any oth‘er additional insured endorsement form or clause approved by the
City. f"

Consultants, Contractérs Inspectors or other Contractors of any Kind Performing Work, or
Other Agreements —/Additional Insured Provision Requirement of Authority. Audubon shall

require that any ang‘ all of its consultants, contractors, inspectors, or other contractors of any

kind, performing work, or other agreements with respect to the Project, shall name the City as
an additional inspired, including completed operations, on all liability policies as indicated
herein, on ISO F orm 20 26 or equivalent. Audubon shall further require in all contracts with
respect to the ?rolect a provision which extends to the City, construction indemnities and
warranties gr;fnted to Audubon.

ARTICLE 10 IﬁDEMNIFICATION

10.1 Audubon fhdemnitv. Audubon agrees to defend, indemnify and hold City and its affiliates,

directors,jfofﬁcers, employees, agents and independent contractors harmless fiom any and all
damagesj costs and expenses (including attorney’s fees) incurred in connection with any third
party claims arisin g from any use of donated funds for a purpose other than the purpose
orlgmally set forth by the donor, or for any other act or omission of Audubon in connection
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/

with fulfilling its obligations under this Agreement. These indemnification obligatio { shall
survive the expiration or termination of this Agreement. /“

/
City Indemnity. City agrees to defend, indemnify and hold Audubon and its affiliates,

directors, officers, employees, agents and independent contractors harmless from any and all
damages, costs and expeuses (including attorney’s fees) incurred in connegtion with claims

arising from any act or omission of City in connection with fulfilling its gbligations under this
Agreement. These indemnification obligations shall survive the expirgffon or termination of
this Agreement. 4

/
/
7
s

ARTICLE 11 DEFAULT; TERMINATICN /s

—
[
-y

;

—
Pt
(L8

;

f—
—
(8]

—
et

/
Vi

Defaults in Performance Constitute Material Breach. If eithet party defaults in performing of

any of its obligations herein, in particular obligations relatirg to the payment of money, the

non-defaulting party may declare this Agreement to havgx’been materially breached.
£

Process for Termination of Agreement, Either pm’ty‘,rﬁay terminate this Agreement if the
other party has materially breached the Agreement dnd such breach has not been corrected to
the reasonable satisfaction of the dissatisfied party within thirty (30) days after notice of
breach has been given. If the nature of the bregéh is such that more than thirty (30) days are
required to remedy the breach, then the breacHing party shall not be in default if it commences
to cure the breach within such thirty (30) day period and thereafter diligently prosecutes the
same to completion. In the case of Audubon’s monetary obligations, any nonpayment when
due shall constitute a material breach thét must be corrected within 30 days after notice of the
breach has been given or the City mai;/immediately terminate this Agreement.

5

Notice of Termination. Except forfmonetary defaults, notice of termination shall be given in
writing by the party telminatinrg/fxis Agreement to the other party not less than five (5) days
prior to the effective date of tepfination,

Responsibilities of Parties gh Expiration or Termination of Agreement. If this Agreement is
terminated due to Audubgﬂ’s default prior to start of construction, then Audubon shall
reimburse the City for ogfe hundred percent (100%) of the City’s expended financial
contribution to the Proj,g(,:’t. If this Agreement is terminated due to the City's default prior to
the start of constructigh, then the City will reimburse Audubon for Audubon’s éxpended
financial contributiof to the Project. In either case, the parties shall be released from all
continuing obligatigns under the Use and Occupancy Agreement. If this Agreement is
terminated due to ifudubon‘s default after construction begins, Audubon shall be obligated to
satisfy its comm;t!nlents as contained in Article 3.2 (Usable Building Commitment) of this
Agreement. Ifjthis Agreement is terminated due to the City's default after construction
begins but befgfe the term of the Use and Occupancy Agreement has commenced, the City
shall be obligated to reimburse Audubon for one hundred percent (100%) of Audubon’s
expended ﬁn(gfncial contribution to the design and construction of the Building and shall
release Aud&ibon from all continuing obligations under the Use and Occupancy Agreement.
Forpurposes of this Article 11.4, the term “financial contribution” shall mean a party’s paid
or incun‘edgéxpenses pursuant to the Project Budget as reflected in Exhibit C or as amended
by mutual agreement.
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ol ot

Termination for Contamination or Release of Hazardous Substances. If, during either design
or construction, Audubon discovers the existence of any contamination of the B /lding or the
surrounding property or the existence of a Release of Hazardous Material from on, in, on or
beneath the Building or adjacent property, which is the result of atiy act o fhission occurring
prior to the commencement of Audubon’s construction activitics, and not/(s) aresult of any
act, omission or negligence of Audubon or any of its agents, and suchfcontammauon or
Release requires Remediation Activities orresults in an increase i the Pr oject Budget for the
Building; Audubon shall have the right to immediately terminate’this Agreement and the City
shall be obligated to indemnify Audubon consistent with Amcle 7.2 above (City’s
Environmental Indemnity) and shall release Audubon fromy 4ll continuing obligations under
the Use and Occupancy Agreement. /’

r
P
.v*t‘

Voluntary Termination by Audubon, In the eventthat Audubon is no longer able to carry out
the purposes of this Agreement because of (a) cérporate incapacity, (b) lack of funds to design
or construct the Building, (c) failure to obtainthe necessary permits and licenses from
applicable governmental authorities after the diligent pursuit of same, or (d) the discovery of
Hazardous Materials in the Building that predate the Commencement Date (in which case,
Article 11.5 applies), then Audubon shdll have the right to terminate this Agreement upon
thirty (30) days written notice to the. City. If Audubon terminates this Agreement as provided
for herein, the requirements of Artlcle 11.4 above shall apply as appllcab] e; provided that,
Atticle 11.4 shall not be deemed‘to apply in'the event that termination is necessary pursuant to
item (c) of this Article 11.6. For the sole purpose of applying Article 11.4 to this Article 11.6,
Audubon shall be deemed the “defaulting party”.

3
&

i'

ARTICLE 12 NOTICES

All notices or documents/ Tequxred by this Agreement shall be in writing and shall be sufficiently
given if either personally served upon the other party or sent via the United States Postal Service,
postage prepaid, certlf ed mail, return receipt requested, and addressed as follows:

If to‘Audubon Executive Director
/ Audubon Washington
j,f" P.O. Box 462
/ Olympia, WA 98057

;_f With a copy to: General Counsel
i National Audubon Society, Inc.

N 700 Broadway
H New York, New York 10003

If to the City: The City of Seattle

Department of Parks and Recreation
i Administrator
Contract and Business Resources
P.O. Box 3036
Seattle, WA 98114
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With a copy to: Herbye White, Director
Recreation and Support Division
Department of Parks and Recreation
100 Dexter North
Seattle, WA 98109

or by such other means as the parties agree, or to such other address as either party hereto may
specify for itself in a notice to the other,

ARTICLE 13 DISPUTES

The parties -hall make reasonable efforts to resolve disputes as expedltlously as possible through
negotiations between the Audubon Center at Seward Park program dnector and the DPR
Director of the Recreation and Support Division. If those negotlatlons are unsuccessful, the
matter shall be referred to the Senior Vice President of Audubon @enters and the DPR
Superintendent. If the parties cannot resolve any dispute ar ising‘{under this Agreement, either
party may submit the matter to a non-binding, structured medidtion procedure fashioned by
persons or organizations experienced in alternative dispute résolution ("ADR") procedures. The
mediation may be requested by any party and shall be m1t1a"fed within thirty (30) days from the
date of the request unless extended by agreement of both arties. The altérnative dispute
resolution procedures utilized for the mediation shall mef tude the exchange of written claims and
responses, with supporting information, at least seven(7) days prior to the actual mediation. The

~positions expressed and mediator's recommendationj shall not be admissible as evidence in any
subsequent ADR or legal proceeding. If the matter is submitted to mediation and the matter is
not resolved, an affected party shall be entitled t(;ﬁursue any legal remedy available.

ARTICLE 14 MISCELLANEOUS f

‘b—-‘
|.~°‘

1 Time of Essence. Time is of the essenc}g’:in the performance of this Agreement.

i
N
1]

Captions. The paragraph and section’ headmgs hereo! mc “or convenience only and shall not
be used to expand or interpret the mgamng of any part ! :.iis Agreement.

[
W

Partial Invalidity. If any term, coyénant or condition of this Agreement or the application
thereof to any person or circumstgnce shall, to any extent, be found or held to be invalid or

unenforceable, the remainder of this Agreement, and the application of such term, covenant or

condition to persons or circumsfances other than those as to which it is held invalid or
unenforceable, shall not be affgcted thereby and each term, covenant or condition of this
Agr=ement shall be valid and ﬁe enforced to the fullest extent permitted by law.

Binding Effect. The p10v1510ns covenants, and conditions contained in this Agreement are
personal to the parties hereto and are not assignable.

s
1N

[y
EaN
A\

:

Applicable Law; Venue. 'I;hxs Agreement shall be interpreted under the laws of the State of
Washington. Any litigatiog7 between the parties regarding this Agreement or any question,
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7
claim, loss, or injury arising hereunder shall be brought in the Superior Court of the State qﬁ/

Washington for King County. ,,/"
S
14.6 No Partnership or Joint Ventute Created. City does not by this Agreement, in any way or for
any purpose, become a partner or joint venture of Audubon in the conduct of its business or
otherwise. //
14.7 Remedies Cumulative. The parties’ rights under this Agreement are cumuldtive; failure on

the part of any party to exercise promptly any rights given hereunder sha!,l”hot operate to
forfeit any such rights. The parties shall also have any other remedy giyén by law. The use of
one remedy shall not be taken to exclude or waive the right to use angt'ner.

14.8 Amendments. No modification of this Agreement shall be bindix}g' upon City or Audubon
unless reduced to writing and signed by an authorized representative of each of the parties
hereto. '

Vi
- 14.9. No Third Party Rights. No term or provision of this Agreerfent is intended to be, or shall be,
for the benefit of any person, firm, organization or corporation that is not a party hereto nor
shall any person, firm, organization or corporation other,_,.t;han aparty hereto have any right or
cause of action hereunder. f

14.10 _Effectiveness of Agreernent. This Agreement shall become effective only upon approval by

the Seattle City Council anid its execution by an a};ﬁlorized representative of each party.

&

14.11 _No Waivers. No action other than a written dcument from the Superintendent specifically
so stating shall constitute a waiver by City of gny particular breach or default by Audubon,
nor shall such a document waive any failureﬁy Audubon to fully ccmply with any other term’
or condition of this Agreement, ilrespectivg?of any knowledge any City officer or employee
may have of such breach, default, or nonc&c’i’mpliance, City’s failure to insist upon full
performance of any provision of this Agyéement shall not be deemed to constitute consent to

or acceptance of such incomplete perf(}fmance in the future.
I’

14.12 _Appendices and Exhibits. The foll {i/ing documents are attached hereto and hereby
incorporated into this Agreement asAf set forth in full herein:

Exhibit “A™ Legal De{§cription of Seward Park :
Exhibit “B”:  Depiction of Seward Park, including the Building gy
Exhibit "C": Project;Budget

Exhibit "D"  Proj ecfcd Project Schedule
Exhibit “E”:  Use and Occupancy Agreement

14.13 _Entire Agreement. This Agreement and all attachments and exhibits pettaining to it
constitute the entire agreement and understanding of the parties with respect to the subject
matter hereof. This Agreement supersedes all prior oral or written understandings,
agreements, promises or other undertakings between the parties regarding the subject matter
hereof, The partics to this’Agreement acknowledge that it is a negotiated agreement, that they
have had the opportunity fo have this Agreement reviewed by their respective legal counsel,
and that the terms and conditions of the Agreement are not to be construed against any party
on the basis of such party’s preparation of the same.

24

7/

s




Faaat

14.14 Non-Liability of Officials, Employees ~~d Agents. No elective or appointive board,
commission, member, officer, employ: *her agent of the City shall be personally liable to

Audubon, its successors and assigns, in thc « . znt of any default or breach by the City or for_..
any amount which may become due to Audubon, its successors and assigns under this /
Agreement, or for any obligation of the City under the Use and Occupancy Agreement?”
Likewise, no board member, member, officer, employee or other agent of Audubop-shall be
personally liable to the City, its successors and assigns under this Agreement; o fgr any
obligation of Audubon under the Use and Occupancy Agreement, in the event’of any default

or breach by Audubon or for any amount which may become due to the Cjt¥, its successors
and assiguns, or for any obligation of Audubon under this Agreement. /

14.15 . Counterparts. This Agreement may be executed in two or more cotnterparts, each of which
shall be deemed an original, but all of which taken together shall ,c/onstitute one and the same

instrument.
. ) ,//
. :NATIONAL AUDUBON SOCIETY, INC. //
/
/f'
, v
President Date /i
- Fff;
THE City OF SEATTLE /
, /
Kennéth R Bounds, Superintendent Date
Department of Parks and Recreation ,f'
/f
ra
7
i‘g/
£
f
y;
i

25




- STATE OF WASHINGTON )

STATE OF WASHINGTON ) e B
) ss. e
COUNTY OF KING ) /”’
/!
[ certify that I know or have satisfactory evidence that §§efhe person

who appeared before me, and said person acknowledged that he/she signed this iffstrument, on
oath-stated that he/she was authorized to execute the instrument and acknowlédged it as the

s : of to be the free and voluhtary act of such
party-for the'uses and purposes mentioned in the instrutient. '

Dated: , 2003. Jg
A
Notary Public - V'
Print/Type Name, ;‘f
My commission expires ;’j
7
;"i
£
A ; {/y
(Use this space for notarial stamp/scal) //’#
E
}F
£

o
o
s,

) ss. ti

COUNTY OF KING ) /

g I certify that I know or have satjsfactory evidence that is the person
who appeared before me, and. said in’lson acknowledged that he/she signed this instrument, on
oath stated that he/she was authorizéd to execute the instrument and acknowledged it as the

o of i to be the free and voluntary act of such

party for the uses and purposes mer}ﬁoned in the instrument.

Dated: §2003.

3
7

i

Notary Public
/Print/Type Name
' My commission expires

oy,

(Use this space for notaria} stamp/seat)
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EXHIBIT A
LEGAL DESCRIPTION OF SEWARD PARK

GOVERNMENT LOT 3 IN SECTION 14; GOVERNMENT LOTS 1, 2, AND 3 I/NSECTION
23; TRACTS 23, 24 AND 25 OF B, W. JOHN'S AND C. H. HANFORD S5 AGRE TRACTS,
~TOGETHER WITH THAT PORTION OF GOVERNMENT LOT 5 LYING SOUTHERLY OF
THE SOUTH LINE OF SAID TRACT 23 IN SECTION 23; GOVERNMENTS LOTS 1,2,

AND 3 IN SECTION 24; ALL IN TOWNSHIP 24 NORTH, RANGE 4 EAST WM,
- TOGETHER WITH ALL ABUTTING LAKE WASHINGTON SHORELA\IDS AND
. VINCLUDING ALL BOULEVARDS, STREETS, AND ALLEYS LY/ING WITHIN THE
AFOR.JDESCRIBED LOTS, TRACTS, AND SHORELANDS. rd
S/
/

/

S,
M“""t«.‘_

S

i,
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EXHIBIT B

LAND AND BUILDING MAP

I North Beach l St

gkidan

/" Trail Distances \
Trail #1 - 0.88 miles
Fraii #Z - 0.34 miles
Trail #3 . 0,15 miles
Trail #4'- .43 miles
Trail #5 - .24 miles
Trail #4 - 0.17 miles
Trail #7 - 0.26 miles
Trail #8 - 0,12 miles
Tra‘r 4% - 0.10 miles

~rail SNBSS WA T00LS ’Qz.x,-
FININNOOQ FHL I 2

Fish

toop
% #10-2.4miles / Hatc:ery R

INBWNDOAIHL H0ALMVND SHLOLENASIL

VI10.S83T $1 INVNH SIHL
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EXHIBIT C
Project Budget
TOTAL PROJECT BUDGET - COSTS AND FUNDING SOURCE s
s
Annex Hatchery Total Project
City | Andubon | Totals City | Auduk Totals City | Aidubon’| Totals
[Planning - $17,399 $6,847 $24,246]  $7,419 $7,419 $24,§18 36,847 331,665
lDesign $34,572] §229,504| $264,076| $51,343 $51,343) $85/915| $229,504| . $315,419
* §Construction $253,606,$1,136,517| §1,390,123| $254,261 $254,261] $507,867,$1,136,517| $1,644,384)
; 7 :
Totals $205,5771$1,372,869| -$1,678,445] $313,023 $0; $313,023]-$618,600/$1,372,869| $1,991,468
,,f
;;f
ﬁ;
7
3.‘;’
i
7
4
7
e
7
7
4
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EXHIBIT D /

Projected Project Schedule /

E ’7 '2037 "Q";a's— 5 72byi't¢rr ] :f” |

1] 2/

" e = 3 -
-J Design Begins
‘§ Preliminary Design
§ Design Development Begins
- § Construction Document Phase Begins
 Final Design
| Construction Begins
- FConstruction Completed
“§ Building and Haichery Open

I
!
¥
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USE AND OCCUPANCY AGREEMENT
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THE CITY OF SEATTLE, /
a municipal corporation y
of the State of Washington rd

and 4
NATIONAL AUDUBON SOCIETY, INC.,
' a nonprofit corporation /
of the State of New York ,/
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DRAFT
USE AND OCCUPANCY AGREEMENT /

Between /
THE CITY OF SEATTLE,
a municipal corporation /
of the State of Washington
and g
NATIONAL AUDUBON SOCIETY, INC., ;/

a nonprofit corporation
of the State of New York s

s
This Use and Occupancy Agreement (the “Use Agreement”) is enfered into as of the
day of » 200_, by The City of Seattle (“City™), a first clas'a city of the State of
Washingtou, acting by and throuOh its Department of Parks and Recreatlon (“DPR”) and the
Superintendent thereof, and National Audubon Society, Inc. (“Audubon”) a nonprofit
corporation of the State of New York.

F

1. DEFINITIONS

"z,
i,

The following capitalized terms used in this Use Agreement shall have the following meanings:

~ “Approval” (or “Approved”) means the prior written consent of the party whose consent is
required or that party’s designee.

H

¥

“Audubon Center Director” means the director of the Audubon programs and activities at
Seward Park. ;

“Building” means the the Seward Park Music Annex Buxldmg, located at 5902 Lake Washington
- Boulevard, and situated on the real property descrlbed on Exhibit A hereto-and depicted on
Exhibit B,

“Building Comimon Areas” means those portions of the Building not used exclusively for DPR
programming nor within the exclusive control of 4 any tenant, licensee or concessionaire. The
Building Commion Areas shall include but not be limited to, meeting rooms, restrooms, any
 kitchen areas and lobbies. ;

“Center” means the use of the Building and the Hatchery as an enviromental education center.

“Certificate of Occupancy” means a temporar){f certificate of occupancy issued by the City’s
Department of Construction and Land Use aftér the renovation of the Building or, if no
temporary certificate of occupancy is issued, then a permanenet certificate of occupancy.

“Codes” include all land use, building, housiﬂg, fire, electrical, mechanical, plumbing and other
codes applicable under City ordinances or State law, and all valid interpretations thereof issued
by the agencies responsible for the administration thereof.
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“Development Agreement” means the agreement entered into between the parties which sets for
the development parameters and funding commitments related to the Project.

“Effective Date” means the date when this Use Agreement is fully executed by the parties
pursuant to Article I1.C.

7
7
4

“Environmental Law(s)” means any federal, state and local laws (whether under commox law,

statute, ordinance, rule, regulation, code or otherwise), permits, orders, decrees, and other

requirements of governmental authorities relating to the protection of human health or the
environment, whether existing as of the date hereof, previously enforced, or subseguently

enacted. Vi

"Certificate of Final Completion" shall mean the Superintendent's reasonablejc'fetenninalion that:

(1) Audubon has obtained the Certificate of Occupancy for the Project; (ii) the Building meets

adopted DPR standards; and (iii) there are no outstanding Audubon liabilgtfes associated with the

desxgn and construction contracts for the Building. For the purpose of t}ns definition,
“outstanding liabilities” shall mean those liabilities that have riot been bonded or addressed
through other means to the reasonable satisfication of the Superintendent.

. “Fixed Reént” means the fair market rental value of the Premises arid one-half (1/2) of the fair
market rental value of the Building Common Areas and one—thiggf {(1/3) of the fair market value
of the Hatchery Program-Areas, which will not exceed a cost of $1.35 per square foot cost per
month, escalated annually by the Consumer Price Index for al{ Urban Consumers as defined in
Article VB which shall be no more than 4% each year from 2003 until the date of execution of
the'Form of Amendment. The determinants of the fair mazﬁet rental value of the Premises and
the Hatchery Program Areas will consider all applicable restrlctlons on the use of the Building

- -and the Hatchery Program areas. H

F

"Hatchery" means the currently fenced facilities and p inds located in the eastern portion of
Seward Park, as depicted-on Exhibit B hereto.

“Hatchery Program Areas” means those portions of the Hatchery being renovated for
_environmental programs under the Development Agreement

“Hazardous Material” means any element, compound, chemical, chemical mixture, or other
substance that is identified as, or determined to:be, a hazardous, toxic or dangerous substance,
pollutant, contaminant, waste or material unde;r’, ot is otherwise regulated under, any
Environmental Law or other law relating to chiemical management, environmental
contamination, environmental cleanup or nuigances, including, without limitation, petroleum and
petroleum products, asbestos, radon and other radioactive materials, bio-hazards and lead-based
paint. H

“Improvement Expenditure Offset” means }he offset against the Adjusted Fixed Rent for the total

amount of Audubon’s capital expendituresfconsistent with the agreed upon Project Budget in
Exhibit C of the Development Agreementfor improvements that benefit the Building as a whole.
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“Loaned Employee Agreement” means the agreement between the City and Audubon whereby
the City loans a DPR naturalist to Audubon to assist in the development and delivery of /\
environmental programs in Seward Park..

“Occupancy Date” means the date when the Form of Amendment is executed for thfauilding.

“Personal Property” means any personal property, equipment or fixtures placed of installed by
Audubon on the Premises.

“Premises” meaus that portion of the Building, excluding common areas afid space reserved for
TREC and the DPR Naturalist should the Loaned Employee Loan Agrgeﬁlent not be excuted or
terminated
e
“Project” means renovation of the Building and the Hatchery for,({se as an environmental
education center. /
f
“Release”, when used with respect to Hazardous Materials, jf{cludes any actual or imminent
spilling; leaking, pumping, pouring, emitting, emptying, d}gcharging, injecting, escaping,
leaching, dumping, or disposing in, on, under or about agy part of the Premises, Building or any
adjacent property of such materials. 7
“Seward Park Common Areas" means any portion of;,.Sfeward Park designated by the City as being
for the general use of tenants, licensees, concessionaires, patrons, employees, and invitees of the
City and not within the exclusive control of any tefant, licensee, or concessionaite, and shall include
but not be limited to parking areas, landscaped ayéas, roads, walks, corridors, public toilets, public
stairs; ramps, elevators, and shelters. jj;

“Superintendent” means the Superintendegx‘f of the City of Seattle Department of Parks-and

Recreation, ,f
"TREC" means Teens for Recreation a;fd Environmental Conservation, a DPR outdoor
expedition-level program designed tojexpose muti-ethnic teens to environmenta! education,

- urban consefvation -and stewardshipijwhile creating an environment for community leadership

--and empowerment. j

{
II. LEASE OF PREMISES, LIC§NSE FOR ACCESS; EFFECTIVE DATE
A. Lease. ;f

i

o

In consideration of the tents to be paid and the covenants and agreements hereinafter
provided which the City and Audubon hereby agree to keep and perform, the City hereby
leases to Audubon and{Audubon hereby leases from the City, the Premises. .In addition,
the City grants to Audubon the exclusive first right and option to lease additional square
footage in the Buildin;g as such square footage becomes available for lease. Audubon
shall be required to exercise such option within thirty (30} days of the formal offer and
any additional property leased pursuant to such exercise shall be subject to the same
terms and conditions contained herein.
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B. Nonexclusive License to Use Common Areas.

Subject to the terms and conditions of this Use Agreement, the City hereby grants to
Audubon, and its officers, employees, agents, and invitees, the nonexclusive right during
the Term of this Use Agreement to use the Building Common Areas and the Hatchery
Program Areas. In addition, throughout the Term, Audubon may use the Seward Park
Common Areas as from time to time constituted, in common with all other visifors and
users of Seward Park and subject to such rules and regulations as the Supermtendent may
promulgate. Notwithstanding the foregoing, if Audubon desires to conduét programs on
established trails in Seward Park as shown in Exhibit B, or along the shoreline, it shall
not do so within 200 feet of eagle nesting trees. In addition, if Audubon desires to use
any picnic shelters, it shall reserve the same through DPR's use and”permit process, pay
the then-current fees therefor and comply with all applicable reqmremenfs in connection
with such use. £

C. Effective Date. V4

This Use Agreement shall not hecome effective until alleof the following conditions have
been satisfied: f
/
1. the Development Agreement has been fully executed by the City and
Audubon;-and f.-
2. the Use Agreement has been signe@fﬁy an authorized representative of
Audubon and returned to the Superintendent at the address set forth below,

accompanied by the required policie§ of insurance; and

3. the Use Agreement has been sfgncd by-the Superintendent or his designee;
which shall occurno later than one week following DPR’s receipt of the signed
Use Agreement from Auduboni

i
E

The City shall immediately notify Ai;dubon in writing when all conditions of this Article
have been satisfied. Such notice shall expressly state the Effective Date of this Use

Agreement. j
Fa
J

D. Form of Amendmeant.

When the Certificate of Occup"ancy is issued for the Building and the Superintendent has
issued the Certificate of Fmal Completion, the parties shall execute the Form of
Amendment attached heleto as Exhibit F, which shall specify the precise values related to
the following;

1. the square footawe of the Premises, the Building Common Areas, and the
Hatchery Progrdrp Area, including a depiction of the same; and

2. the amount of the Fixed Rent and the Improvement Expenditure Offset; and

3. the date of the first Consurmer Price Index Adjusument.
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E. Possession and Occupancy. /

Audubon shall have possession of the Premises at the time the Form of Amendmefit is

executed, subject to the rights reserved by the City herein. Prior to that time, A(dubon

may use portions of the Building and the Park per Article 2.3 of the Developnient

Agrzement.

/
HI. USE/PURPOSE /"
£

Audubon agrees that its use of the Premises and the Hatchery shall be sol l"; to developand
provide a variety of environmental education, conservation, outdoor recreation, and stewardship
programs for children and adults as described in Article VIII, below; pfovided that, the Premises
may also be used for purposes incidental thereto, including office sgxfcv, limited retail
fransactions, storsge, exhibits, and fundraising events. /£

S8 agranent saail commence on the Effective Date{;’gubject to the Form of Amendment.
Thetc.  Zsscupancy (“Term”) shall commence upon %xécution of the Form of Amendment
("Occupancy Date") and shall terminate 10 years thereafter, as set forth in the Form of
Amendment, unless sooner terminated as provided hel;em If Audubon is not in default with
respect to any material provision of this Use Agreement Audubon shall have the right to extend
the Term for up to ten (10) additional years-upon t}}e same terms and conditions contained herein
except that the Fixed Rent shall be adjusted base(Lon the then-current fair rental value of the

‘Premises as determined by an MAI-certified apgralser hired by the City at its expense and in
consideration of any adjustment thereto as speciﬁed in ArticleV. Inno event, howevet, shail the

-Fixed Rent for the first year of the extended term be less than the Fixed Rent paid during the last
year.of the original Use Agreement Term.

o,

V. RENT
A. Fixed Rent. &

Prior to executing the Form of Amendment, the City shall set a fair market rental value
for the Premises and for use of the Building Common Areas and the Hatchery Program
Areas based on the fair marKet rental value of the Premises plus one-half (1/2) of the fair
market rental value of the Building Common Areas and one-third (1/3) of the fair market
rental value of the Hatchery Program Areas, which will not exceed a cost of $1.35 per
square foot per month, es¢alated by the Consumer Price Index for all Urban Consumers
as defined in Article VB/which shall be no more than 4% each year from 2003 until the
date of execution of the Form of Amendment. The determinants for the fair market rental
value-shall include all applicable restrictions on the use of the Building and the Hatchery
Program Area (the “Fixed Rent”).

B. Adjusted Fixed Rent.
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Commencing on the aniversary date of the execution of the Form of Amendment, the
annual Fixed Rent shall be adjusted each year by the percentage increase that occurred /
during the preceding calendar year (“Adjustment Percentage”) in the Consumer Price i ’
Index for all Urban Consumers (“CPI-U” / 1982-84 = 100) Seattle-Tacoma-Bremertofi
Metropolitan Area (“Index”), using the base 1982-84 = 100, as published by the Bureau

of Labor Statistics, United States Department of Labor, or its successor {the “CPI
Increase”) provided that the percentage increase does not exceed 4% each year The

result shall be known as the “Adjusted Fixed Rent”. Should any year’s CPI’ percentage
change be less than zero, the change to the Fixed Rent for that year shall. Be set at zero
pcrcent (0%). Therefore, in no case shall any year’s Fixed Rent be less ‘than the prior
year’s amount. In the event of any change in the Index base (1982 -84= 100} or other
modification of the CPI Index, or in the event the CPI is dlscontmued the Superintendent
shall select a similar index of comparable statistics on the cost of living for King County

as shall be computed by an agency of the United States or by a responmble financial
periodical or other recognized authority.

i“

V4

C. Rental Offsets.

‘f

1. Improvement Ex; enditure Offset. For the duration of this Use Agreement,
including any extended term, Audubon shall be ermtled to an offset against the Adjusted
Fixed Rent for the total amount of Audubon’s cap1ta1 expenditures for the design and
construction of the Building pursuant to the PrOJect Budget in Exhibit C of the
Development Agreement. The offset shall bevcredlted against the Adjusted Fixed Rent
over the term of this Use Agreement. The pémes agree that to the extent that Audubon’s
capital expenditures exceed the amount of flie Adjusted Fixed Rent, the excess shall be a
gift to the City.

§
§
#

2. Public Benefit Offset. or the duration of this Use Agreement, including
any extended term, Audubon shall be*emltled to an offset against the Adjusted Fixed
Rent for the value of the Public Benbﬁt Components of Audubon’s program at Seward
Park, as described in Article VIII,,below The offset shall be credited against the
Adjusted Fixed Rent over the tem‘i of this Use Agreement, with the value being
determined each year by tha value of Audubon’s fee discounts, scholarships,
programming, and stewardship Activities, all as reported in Audubon's Programn Audit
Report described in Article /()_(XJII

¢

13

“INBNNOO0G 3HL 40 ALIVAD 3HL OL 3G S1 I

D. Annual Rent.

ety

The Annual Rent shall be determmed based upon the Adjusted Fixed Rent less any
Improvemnent Expend1tu1e Of set credit and less any Public Benefit Offset credit.

VI. TAXES, UTILITIES AND O'}‘HER SERVICES

A. Taxes.

Audubon shall pay, before delinquency, all applicable taxes, levies, and assessments
arising from its activities on or occupancy of the Premises, including, but not limited to
any taxes arising out of the activity or business conducted on the Premises such as the
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VIL

rental or sale of goods or services; taxes levied on its property, equipment, and
improvements on the Premises; and taxes on Audubon's interest under this Use
Agreement and any leasehold interest deemed to have been created thereby under Ch.
82.29A RCW (collectively, “Taxes”). If the State of Washington makes any demand ./~
upon the City as City for payment of leasehold excise taxes resulting from Audubon's”
occupation of the Premises or withholds funds due to the City to enforce collection‘of
leasehold excise taxes Audubon shall remit the taxes demanded together with any interest
and penalties associated therewith or, at no expense to the City, contest such collection
action and indemnify the City for all sums reasonably expended by, or thhheld by the
State of Washington from the City, in connection with such taxes.

B. Fixed Rent Reduction and Offset Inapplicable to Taxes.

The reduction and offsetting of any Fixed Rent pursuant to Article V.C. shall have no
effect on the amount of any leaschold excise tax due and payable: Ao the City or any other
tax obhgatlon of Audubon. Unless Audubon is exempt from the payment of Leasehold
excise taxes, all such taxes shall be paid only in cash. i

r

C. Utilities.

Audubon shall pay the costs of all utilities provided to tfxe Building. Utility charges shall
include but not be limited to, elevator service, if any, /electrlclty, gas, water, sewer,
garbage and recycling, heating, Building Common Area janitorial, and security alarm
costs, ‘DPR shall pay the costs of all utilities to the’ Hatchcry Audubon shall not install
additicnal utilities without the City’s Approval, yvhlch shall not be unreasonably
withheld. 7

F

o
e,
v,

D. Telephone and Data Transmission. i

With the Superintendent’s Approval, Audubon may install customary telephone and data

. communication systems to secure service’ ‘to the Premises for Audubon’s use. Audubon

shal! pay for such services directly to the appropriate telephone or data processing
company or other service provider. f

E. No City Liability. H

The City shall not be liable for ani injury, loss or damage caused by or resulting from
any interruption or failure of utility services due to any causes whatsoever, other than the
City’s gross negligence. Audubon shall not be entitled to an offset, reduction, or return
of Fixed Rent as a result of any interruption or failure of said services.

PROCESS FOR PAYMENT OF RENT AND OTHER EXPENSES

A. Time for Payment of Annflal Rent.

Annual Rent shall be paid anjmally, commencing on the Occupancy Date and on each
anniversary of the Occupancy Date thereafter within thirty days from the date of an
invoice from the City setting forth the Annual Rent amount and the calculation thereof.
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VIIL

o

Prior to the City's calculation of the Annual Rent, Audubon shall submit an estimate of
the projected value of the Public Benefit Offset for the forthcoming year. This estimate,”
will be evaluated against the Program Audit provided by Audubon at the end of the yeér
and any required adjustments in the rent shall be made retroactively. !

B. Utility and Other Service Charges.

i

The City shall invoice Audubon monthly for utilities and other services provfded
hereunder. Audubon shall pay such invoices within thirty (30) days of the’date of each
invoice.

C. Program and Building Use Receipts.

All funds collected by Audubon from third parties on behalf of thie City shall be remitted
to the City within forty-eight (48) hours of Audubon’s receipt,;;tbgether with a summary
report indicating the program name, date and total receipts and any other required
documents. Any funds collected by DPR staff from third pames on behalf of Audubon
shall be remitted to Audubon within forty-eight (48) hours of DPR staff's receipt,
together with a summary report indicating the program JHame, ate and total receipts and
any other required documents. #

D. Late and Refused Paymenis. ;f{

If Audubon fails to pay any sum after such amount is due to the City, Audubon shall also
pay to the City a rate of interest to be charged.on delmquent accounts as established by
Ordinance 117969 or any successor ordinance, the provisions of which are incorporated
herein by reference. Audubon shall pay the/City Twenty Dollars ($20.00) for each check
refiised payment for insufficient funds or ghy other reason.

E. Payment Process. ;"'?

All payments due to the City under th’fs Use Agreement shall be shall be remitted by mail
to the Department of Parks and Recreation, Attention: Contract and Business Resources,
800 Maynard Avenue S., Room 21 O, Seattle, WA 98134, or to such other place as the
City may hereafter designate. 7

i

OPERATIONAL REQUIREMENTS

A. Programs.

Consistent with Audubon's miission, Audubon’s programs shall be community-
responsive, particularly to Sﬁ)uth Seattle communities, and shall provide inquiry-based,
hands-on, direct experience in nature programs for families, children, youth and adults.
Membership in the Audubon Society shall not be a prerequisite for participation. The
programs shall be: ‘

@) focused on and reievant to the local community;
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(iiy  culturally inclusive of diverse perspectives and relationships with the
environment;

(ii1)  respectful of the natural and human history of Seward Park and ail living:things;
(iv)  designed to sustain the natural resources at Seward Park; ’
. . . . . ,-/!‘ .
(v)  compatible with and supportive of the City’s environmental stewardship
programs, particularly the TREC and Naturalist programs;

(vi)  action and result-oriented; and 7

(vii)  designed to minimize the need for vehicle access to theﬁatchery.

5

B. Coordination. r

The City and Audubon shall coordinate their envnonmental education programs and
other activities within the Building and other areas of Seward Park to avoid overuse and
conflicts in scheduling through monthly meetings or othel mutually agreed means-of
coordination between relevant personnel of Audubon and DPR. Audubon shall meet
with representative of DPR’s TREC program and I;each consensus-on the scheduling of
Audubon activities in a manner that is compatlble ‘with the on-going activities of that
program. £

C. Community Qutreach. Fi

Audubon shall reach out to local citizexls;ﬁld community groups, with emphasis on
diverse ethnic, racial, cultural and econgfnic populations and historically underserved
communities, to maximize opportuniti€s for all citizens to be involved in the planning,
delivery and use of Audubon’s educaﬁonal and nature program services: Audubon shall
report to the City cn these outreachv,actlvmes on an annual basis through the audit process
described in Article XXXIIL. i

D. Access.
K
Audubon agrees to operate i,t-é" programs and activities at Seward Park with the goal of
providing the widest possible access to the general public while at the same time
maintaining the feasibility‘of the Audubon programs and activities. In furtherance of that
goal, Audubon shall ensure that its Seward Park programs shall be affordable and
accessible to the public,including low-income park users, children and school-age
students. Audubon program fees shall be competitive with City fees for programs of
similar scope and quality, and a schedule of Audubon program fees shall be submitted to
the City annually along with an annual plan that outlines how Audubon shall ensure
affordability (i.c., leyel of scholarships and fees) for the City's review. At the end of the
year, Audubon shall' report on the actual level of affordability in the Program Audit
report described in Amcle XXXII.

E. Public Use of Building Common Areas.
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Without displacing DPR’s TREC and Naturalist programs, and ensuring continued //’
community use of the Building, Audubon shall be the central user of the Building 7
Common Areas for purposes of implementing an environmental education center,,”
Subject to availability, the public may rent meeting rooms and other Building Common
Areas. Audubon shall coordinate the scheduling and collect rental fees in aucd;‘dance
with the then current DPR rental policies. Audubon will retain rental fees as
compensation for scheduling the Building's use and payment of all the Bulldmg s utilities
as described in Article VILB. Audubon shall report to DPR on a quartérly basis the
number of rentals and associated fees collected by Audubon. Audul;,o”h will work to
maximize opportunities for the public to use the Building Common/Areas, particularly
during evenings and weekends. If a conflict in scheduling arises; the Center Director
shall work cooperatively with the interested parties to negotiate’a solution; provided that,
an aggrieved party may appeal any such determination direcﬁtl’i' to the Superintendent.

i
F. Scheduling and Closures. rd

Ky
f}’

If Audubon intends to use any part of the Premises oﬁother parts of the Building or
Seward Park during the hours the park is closed to the public, it must obtain DPR’s
Approval and notify DPR security. /’ :
The Clty reserves and retains the right to close ‘the Building for major maintenance or
repairs, or to implement public safety measures at reasonable times upon not less than
seven(7) days’ written notice to Audubon, or in case of emergericy, without notice or
liability of any kind; provided that no non“emergency major maintenance or repair or
non-emergency implementation of pubhc safety measures shall commence unless and
until the parties have agreed upon a cgbrdmanon plan addressing the hours, terms.and
conditions under which such action may occur. The City agrees that Audubon shall not
be charged for any rent attrxbutab]e,to the dates when the Building is closed for such
purposes unless Audubon is respoﬁ51ble for the repairs or maintenance that necessitate
the closure. i

G. Use Schedule.

Thirty (30) days before the end of each quarter, Audubon shall provide DPR, for its
Approval, a list of Audubon s proposed use dates for the Hatchery and other areas in
Seward Park during the succeedmg quarter. The list shall consist of scheduled programs,
meetings, and other busiriess activities, and shall include times and dates for each
proposed use. Audubon{'f‘may make changes to this schedule as needed and as space and
scheduling permits, to dccommodate its programming needs and other permitted uses.

Thirty (30) days before the end of each quarter, DPR shall provide Audubon, for its
approval, a list of DPR’s proposed use dates for the Building Common Areas during the
suceeding quarter. The list shall consist of scheduled programs, meetings, and other
business activities, and shall include times and dates for each proposed use. DPR may
make changes to this schedule as needed and as space and scheduling nermits, to
accommodate its programming needs and other permitted uses.
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H. Staff.

L. Loaned Loaned Naturalist. The City shall “loan” a DPR naturalist to Audubon to assist 111"':}

the development and delivery of environmental programs in Seward Park, consistent w1fh
the terms of this Use Agreement. The loaned employee shall remain a City employeg,
with all the commensurate rights, responsibilities and privileges and the City shall gay
the salary and all required or selected employer's benefits contribution for the loaned
employee for up to two years, beginning on the Occupancy Date. Audubon w1ll
reimburse DPR for one-half of the employee's salary and benefit costs on a rrionthly
basis. Audubon shall pay such invoices within 30 days of the date of each {nvoice. A
manager from DPR's Recreation and Support Division shall provide supervisory support
to the employee, but daily operations will be managed by the Audubon Center Director.

Either party may cancel this loan arrangement at any time, providgﬁ a sixty (60) day
notice of such intention is provided to the cther party or the parties may agree to extend
the arrangement at the end of the two-year period stated abovgf

2. Audubon Staffing. Audubon shall employ personnéi or assign volunteers in
numbers that it reasonably deems appropriate and necessary to conduct its environmental
education and other program staffing needs for its programs at Seward Park and to
protect the safety of program participants and the public. Audubon may provide for
operation of these programs through its existing or contracted staff. At Audubon's
expense, Audubon shall have the Washington Staté Patrol conduct criminal history
background checks of all potential staff members before they are employed; provided
that, if acceptable to the Washington State Patrm Audubon may use an independent
entity to provide such background checks and’ “shall provide DPR with the results of
same. - Audubon shall provide DPR with a written list of its state board and center staff,
with telephone numbers, at the begxrmmg 6f each fiscal year and shall promptly notify
DPR of any changes.

i

3. Employee Conduct. The follq\i/ing shall govern employee conduct at the Center:

(a If a complaint is filed by an Audubon employee at the Center against a
City employee at the Centér for harassment as defined in Audubon's adopted
Harassment policies and after investigation of such complaint by Audubon,
Audubon determines thg"t a basis for such complaint exists, Audubon will notify
the Superintendent within 24 hours after the complaint is filed and the
Superintendent will c§mmence an investigation and take appropriate action
pursuant to appropriate City ordinance and regulations.

(b) If a complaint 1s filed by a City employee at the Center against an Audubon
employee at the Center for harassment as defined in the City's adopted harassment
policy and after investigation of such complaint by the Superintendent, the
Superintendent determines that a basis for such complaint exists, the
Superintendent within 24 hours will notify Audubon, and Audubon shall
commence an investigation and take appropriate action pursuant to appropriate
Audubon practices and procedures.
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(¢) If any employee at the Center is not adequately performing his or her job at
the Center or has other performance related issues, the Center Director and the
Superintendent or their designess agree to discuss and resolve such issues in good
faith through cach entities' appropriate employee review mechanisms

1. Supply Storage.

S

Audubon shall ensure that all of its supplies and materials are appropriately §t’6red and
secured in such a way as to not unreasonably inconvenience or conflict wi;tﬁ other uses
and users of the Building. 7

J. Intoxicating Beverages. 7

e

Audubon shall not permit intoxicating beverages of any kind to be used sold, consumed
or dispensed in the Building or the Premises unless the Supermtendent has Approved
such use, sale, consumption or dispensation, in writing, and Audubon complies with all
applicable laws, ordinances, rules and regulations in connectlon therewith, as now or
hereafter amended. The City acknowledges that Audubon may host special events,
including fundraising events, in the Building and may requiest the Superintendent to
approve the consumption or dispensation of alcoholic b/e')verages at such events, which
approval shall not be unreasonably withheld in connection therewith.. Prior to conducting
any event at which aicoholic beverages are served, Audubon shall obtain insurance
acceptable to the City’s Risk Management Departmeént for liquor/host liability.

IX, FORCE MAJEURE

¢
E

With the exception of monetary obligations, which shdll not be excused, Audubon shall not be in
breach of its obligations under this Use Agreement de to delays in the performance of its
obligations caused by events beyond Audubon's 1easmable control and without its negligence,
including But not restricted to, any delays compelled by court order, acts of God, acts of the
public enemy, unforeseeable acts of a unit of local state or federal government, unforeseeable
_acts or omissions by other parties, fires, floods, strikes, embargoes, delays in essential utility
services and unusually severe weather or delay§ of contractors or subcontractors due to such
-causes. The time for the performance of the obligation shall be extended for the period of the
delay if Audubon promptly requests an extension of time in writing from City, but in any event,
within thirty (30) days after Audubon becorhes aware, or reasonably should have been aware, of
the event resulting in any such delay. '

¥. ACCEPTANCE OF BUILDING “AS" 1s”

Audubon is fully familiar with the condition of the Building and the Premises and accepts the
Premises AS IS, subject to the environmental indemnity provisions contained in Article 7 of the
Development Agreement and subject:to the City’s environmental indemnity contained in Article
XIV(G). The City makes no warranties or representations of any kind with respect to the
condition of the Building or the Premises or their suitability for Audubon’s purposes. Audubon
agrees that any express or implied representations or warranties made by or on behalf of the City
prior to the date hereof, unless expressly set forth in this Use Agreement, are hereby revoked and
canceled and shall have no force or effect. Audubon further agrees that no representations or
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warranties are implied by any provision of this Use Agreement or any other words or conduct in
connection with this transaction. /
Audubon agrees that the City shall have no liability or obligation as & result of any defect or
condition of the Building or Premises, mcludmg without limitation latent defects. The Citys shalI
have no obligation to undertake any repairs, maintenance or other work of any kind except as
expressly set forth in this Use Agreement, ,;/

Audubon and the City acknowledge that this Article has been specifically bargamed for and that
the City would not be willing to Lease the Premises on the terms and condmons set forth herein
without Audubon's agreement to the terms of this Article.

XI. MAINTENANCE AND REPAIRS ,

A. Audubon’s Cleaning and Maintenance Obligations.

1. Audubon shall at all times keep the Premises and’Building Cormon Areas in a
neat, clean, safe and sanitary condition, with nomgé'il wear and tear and damage
and destruction by fire and other extraordinary cﬁ'sualty excepted, and shall use
and maintain the Premises and Building Common Areas in accordance with ali
codes, the laws of the State of Washington and the Charter and ordinances of The
City of Seattle, and in accordance with all yahd directives, rules and regulations
issued by any authorized City or State officer. Audubon shall not cause or permit
any waste, damage, or injury to the Bunldmg or the Premises; use or permit on or
in the Building or the Premises anythmg that will increase the rate of fire
insurance thereon; maintain anythmg“’on or in the Building or the Premises that
may be dangerous to life or limb; oyerload the floors; permit any objectionable
noise or odor to escape or to be emitted from the Building or the Premises; or
permit anything to be done in or}é{round the Building or the Premises that in any
way will tend to create a nuisalﬁe or interfere with access to and from Seward
Park or any part thereof. If the Superintendent has a good faith belief that any
activity occurring on the Premlses presents an imminent threat to public health or
safety, then after consultatlon with the Audubon Center Director, the
Superintendent may order; such activity to immediately cease, without liability to
the City for such interrup| }mn until such threat has been adequately evaluated or
remedied, as the case may be.

2. If requested by Aud{Jbon the City may maintain, clean and repair the Premises
to the ordinary stdndalds provided to other DPR tenants occupying similar
facilities, or as 0therw1se agreed upon by the parties, and shall keep the same in
good condition, normal wear and tear and damage and destruction by fire and
other extraordmary casualty excepted. Audubon shall pay the cost of
maintaining, clednmg and repairing the Premises as well any extraordinary costs
of cleaning, repaiting or maintaining the Building Common Areas or the
Building, occasmned by Audubon’s use and occupancy thereof, within 30 days
after receipt of an invoice therefor.

Page 13




3. Audubon shall implement, at no cost or expense to the City, a preventive
maintenance custodial care program that is consistent with other similar DPR

facilities and operations and as determined by the Superintendent. Audubon |,

shall be informed of such preventative maintenance custodial care obligations’
prior to Audubon's occupancy of the Premises. /’!

5

v
Audubon shall participate in an annual inspection of the Building and the
Premises with the Maintenance Services division of DPR and be regponsible,
except where the City is-obligated under the terms of this Use Agrpement to
be so responsible, for taking any and all action that may be reaspnably
required to maintain and operate the Premises in accordance wlth the then
current DPR standards, a current example of such standards i ,,15 attached hereto
as Exhibit E, and Audubon’s obligations under this Use Agteement. DPR
shall notify Audubon ninety (90) days in advance of any,proposed DPR
standards changes that may impact Audubon’s obllgatlons under this Use

Agreement. ’!f

4. The City reserves for itself, its officers, employees /agents and contractors,
free access to the Premises, at all reasonable times upon reasonable notice for
purposes of inspecting, cleaning, or making repair§§ to the Premises or any other
property owned by or under the control of the Ci}ir, including additions or
alterations to City property other than the Premises, but this right shall not be
construed as an agreement on the part of the City to make inspections, clean or
make repairs, additions or alterations exceptﬁs specifically provided elsewhere in
this Use Agreement. 'Audubon shall 1eimb1frse City on demand for the cost of any
such repairs or alterations resulting from Audubon s activities, reasonable wear
and tear excepted; provided that, the Clty shall provide notice to Audubon of the
need for such repairs or alterations and’gshall afford Audubon-the option of
performing such repairs or alterations! The City also reserves the right to make
alterations to the Building CommongAreas at no cost to Audubon where such
alterations will not unreasonably 1n§erfere with Audubon’s ordinary operation.of
the Premises or use of the Bulldmg Common Areas.

/x

B. City’s Maintenance Obligations }:j

/

The City shall maintain the Buildingf’ including but not limited to electrical and
mechanical systems (heating, plumbing, ventilation), the roof, exterior shell, and exterior
doors, all at no cost or expense to Audubon. The City shall be responsible for the
ordinary maintenance of the grourfds surrounding the Building, including the Seward
Park areas, including lawn mowmg, trimming or removal of plants when required,
control of noxious weeds, clearmg of leaves and other natural debris, and street, parking
area and general access maintenance. Such maintenance shali be to the same standard,
and generally with the same frequency, as maintenance of other grounds and general
access at City parks (not including park natural areas). Unless otherwise agreed in
writing by the parties, the City/shall not be responsible for clearing snow, ice,
obstructions and hazards fromisidewalks, driveways, parking areas, walkways, steps,
ramps and other paved surfaces in Seward Park, or for repair of holes, cracks, or other
defects in such surfaces. With regard to the streets serving the Building and the
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Premises, the City shall have only such obligations as the City has generally for all
streets, and shall have no special obligations under this Use Agreement. The City shall
also be responsible for maintaining the natural resource areas of Seward Park consistent
with, at a minimum, the policies for Park Managenent and Environmental Stewardship
as contained in the adopted Parks and Recreation Comprehensive Plan 2000.

C. Recycling of Waste Muterials. ,,/

/

/
Audubon shail adhere to any recycling program employed by DPR at the Bu.il(fing, and
shall collect, sort and separate all solid waste products and deposit the samg*in
receptacles provided by the City. /s

D. Modifications, Alterations and Additions. A

1. Throughout the Term of this Use Agreement, Audubg K{ shall have the right, at
its own expense and without the prior consent of the Su intendent, to install
such of its own machinery and equipment, to make sgch minor improvements and
additions, and to attach such removable fixtures in of upon the Premises as may
be necessary to-conduct its permitted operations, 3 hd to remove same at any-time
prlor to the expiration or termination hereof. Assised in this Use Agreement,
“minor improvements and additions" means (a)’ordinary repairs and non-
structural alterations of any portion of the Premises that, individually, cost less
than $5,000 or together with all other items,, 6f a similar or related nature during
the calendar year, cost less than $15,000. 00 and (b) emergency repairs
immediately necessary for the usual and customary usage of the Premiises. The
foregoing figures shall be adjusted toreflect changes in the CPI in accordance
with the methodology described in Amcle V.B. Audubon agrees iuat it wil: .ot
divide any project into units of work, to circumvent the dollar restrictions stated
above. g
2. Audubon shall make no modiﬁ’cations, alterations, additions or improvements
to the Prersises or any part thereof the estimated cost of which exceeds the
limitations set forth in ArticleXID (i) (a “Major Alteration”), without first
obtaining the Approval of the:Superintendent, which consent shall not be
unreasonably withheld. In exercising discretion, the Superimendent shall take
inte account ¢ny proposed diteration or improvement that affects (a) any
structural potions of the Bixilding including exterior walls, roof, foundation and
core of the Building; (b) the exterior of the Building or which are visible from
outside the Building or which are likely to increase insurance costs (unless
Audubon agrees to pay;such increased insurance costs); or (c) any of tiie Building
systems, including elevator, plumbing, air conditioning, heating, electrical,
security, life safety and power. In seeking the Superintendent’s Approval,
Audubon shall provfiie the Superintendent with interim plans and specifications at
the end of the desigh development and at the 50% construction document stage.
Prior to any Major/Alteration other than an emergency repair, Audubon shall
provide the Superintendent final plans and specifications to which architects and
engineers have affixed their professional seals and signatures and such other
information concéming the nature and cost of the alterations as may be
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reasonably requested by the Superintendent. As a condition to giving such
consent, the Superintendent may require Audubon, among other things, to
undertake the work in a manner determined by the Superintendent to reasonably . /
minimize disruption to other tenants, occupants, employees and users of the
Building or Seward Park, to remove, if reasonably possible, any such s
modification, alteration, improvement or addition at the expiration of the Use
Agreement Term and to restore the Premises to its prior condition. All siich
modifications, alterations, additions a;1d/or improvements shall be cq;létructed at
Audubon’s sole cost and expense and shall be performed in a good and
workmanlike manner in accordance with Super mtendent—approved plans and
specifications and by a contractor and under a construction contfact, the terms and
conditions of which have been approved by the Supermtendent (such approval not
to be unreasonably withheld). Once approved, no material changes shall be made
to any plans and specifications without the Supermtendent s consent. Ifthe
Superintendent consents to any proposed modification, alteratlon addition or
improvement to the Premises, the same shall not be a. warranty as to the adequacy
of the design, workmanship or quality of materials and the City hereby expressly
disclaims any responsibility or liability for the same. If any improvement is
constructed in violation of this paragraph, Audubon shall either promptly make it
consistent with approved plans and spemﬁcan_pns or cease using the
improvement and remove it from the Premises. Except as expressly agreed by the
parties, the City shall under no circumstances have any obligation to repair,
maintain or replace all or any portion of stich modifications, alterations, additions
or improvements to the Premises. Audubon agrees to pay as Additional Rent a
reasonable sum for project management costs necessarly incurred by the City
with respect to Major Alterations, such sum to be agreed :xpon by the parties as
patt of any approval of the Major Alteration.

3. Before commencing any woyk under this Article XI, Audubon, rogardless of
whether Superintendent consent is required or not, shall notify the Suy. =rintendent
in writing of the expected date of commencement thereof and shall requn 2 its
contractor to secure, at no cost to the City, a payment and performance bond as
required by statute, naming the City as joint obligee and insurance at least
equivalent to that required pursuant to Exhibit C. The City shall then have the
right at any time and from time to time to post and maintain on the Premises such
notices as the City reasonably deems necessary to protect the Premises and the
City from mechanics’tl:iens, materialmen’s liens 2t any other liens. Any such
modification, alteration, improvement or addition shall be expeditiousty
completed in a good: and workmanlike manner and in compliance with all
applicable laws and regulations and the requirements of all insurance policies
applicable to the Premises. Audubon shall provide the Superintendent with “as-
built” plans showmg any Major Alteration in the Premises or the Building,
Audubon shall require its contractors to maintain a safe working environment at
all times, including the continuation of all fire and security protection devices,
including fire sprinkler systems and availability and operation of fire water supply
lines during any such construction. All damage or injury done to the Premises,
the Building, or any private property in the vicinity of the Building during the
construction of such work by Audubon or by any persons who may be in or upon
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the Premises or the Building with the express or implied consent of Audubon and
which is caused by acts or omissions or Audubon or Audubon’s officers,
contractors, subcontractors, agents, invitees, licensees, employees, successors or
assigns shall be paid by Audubon. Audubon shall pay, when due, all claims for
labor or materials furnished to or for Audubon at or for use in the Premises.

p
4. All such modifications, alterations, additions or improvements shall at thé
£Xpiration or earlier termination of the Use Agreement become the ploperty of the
City and remain upon and be surrendered with the Premises.

e

£

5. All articles of personal property, furniture and movable partitichs owned or
installed by Audubon at its expense in the Premises shall be and remain the
property of Audubon and may be removed by Audubon at any time during the
Term of this Use Agreement provided that Audubon shall, 4t its sole cost and
expense, repair any damage to the Premises caused by sgc‘% removal.

6. In undertaking any repairs, modifications, alteratio‘rrls, additions or
improvements, Audubon shall ensure that it and eacfl of its contractors and agents
protects from damage or destruction private and pubhc property on or in the
vicinity of the Premises that is not scheduled fof’ repair, replacement or removal.
Any property damaged by Audubon or its cojitractors or agents in the course of
any repair, modification, alteration, dddltlon'gor improvement shall be promptly

repaired or replaced at Audubon’s expensé

7. No change shall be made to electrmal wiring or plumbing in the Premises or to
and from the Premises other than by;,a properly licensed electrician or plumber.

7
/

5

E. -Coordiuation.
The parties shall cooperate to the maximum extent possible to ensure that all construction
work undertaken by or on behalf of Audubon is coordinated with the work of other
contractors working at Seward Park Seward Park tenants and with routinely scheduled
events and activities. No construgtion work of any kind shall commence unless and until
the parties have agreed upon a co‘"f)rdination plan addressing the hours, terms and
conditions under which such cgﬁstmctlon may occur. Audubon shall work closely with
the Superintendent or his/her de51gnee to schedule construction activity to minimize
construction impacts such as n01se dust and fumes.

F. City’s Right to Stop Work

Throughout the course of any construction, DPR and Audubon shall consult regarding
any adverse impact on Seward Park events that may result from construction-related
activity. If, after consultation between the Supermtendent and Audubon regarding the
adverse impact that construction-related activity is likely to have or is actually having on
one or more Seward Park events and their joint effort to modify or reschedule such
construction-related actmty so as to miniinize such adverse effect, the Superintendent
determines, in the exercise of such official's reasonable discretion, that a material adverse
impact is still likely to occur or is occurring, Audubon, upon notice from the
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Superintendent, shall order the immediate suspension or cessation of the construction-
related activity specified in such notice for the duration identified in such notice. 4
If, after consultation with Audubon, the Superintendent determines that any work bcmg
performed upon the Premises is materially inconsistent with approved constructlon
documents or any other required plan, program or rule, the Superintendent shall so notify
Audubon, in writing, and the parties shall endeavor to resolve the situation,/If the parties
are unable to devise a plan to resolve the inconsistency, Audubon, upon pétice from
Superintendent shall order the immediate suspension of the affected portion of the work
until the matter has been corrected. The notice shall state the requlre action to cure the
nonconformity. Except in cases affecting public health and safety, sthe Superintendent
will provide Audubon with at least 72 hours® advance written ngtlce that it intends to
issue a suspension notice and provide Audubon an opportunity’to cure the
nonconformity. Audubon shall not be entitled to damages frém the City as a
consequence of any increased cost or time of performance;. attributable to any such
suspension, unless it is determined that the Supermtendem issued a suspension -tice
without a reasonable basis. i

SIGNS

A. Name of Building and Use of Name.

For the term of the Use Agreement, the Builéir)g will be named "Seward Park
Environmental and Audubon Center" to reﬂect the partnership and the programs housed
in the Building. Such name will be used-on signs identifying the Building and, to the
extent practicable, in promotional and other marketing materials specifically relating fo
Audubon’s or the City’s activities or events at the Building. The Audubon Center will be
operated solely by Audubon, will 1dent1fy itself as an Audubon Center consistent with the
branding and identity program of gther Audubon Centers around the country, and will
use as its symbol a logo that is a ffademark of Audubon and used by Audubon. The City
acknowledges Audubon's exclusive right, title and interest in and to the trade and
corporate name "National Audfibon Society" and the trademarks “Audubon” and
“Audubon Center” (“Audubon Marks™), and acknowledges that any use of the' Audibon
Marks without the benefit of a license agreement is an infringement of Audubon’s rights
and constitutes unfair competmon While this Use Agreement is in effect and thereafter,
the City will not in any manner represent that it has any interest in the Audubon Marks;
will not contest Audubon s exclusive rlght title and interest in and to, or the validity cf,
the Audubon Marks; and will not act in any manner inconsistent with Audubon’s
indivisible ownership of the Audubon Marks.

B. Audubon Signs.

Audubon may, upon Approval from DPR, which consent shall not be unreasonably
withheld, install bulletin boards and other signs or postings within the Building Common
Areas and display community-related notices, posters, and similar materials related to
Audubon'’s operations within the Building. Audubon shall also have the right to place
and maintain, within the Premises, any bulletin boards, signs or postings and any plaques
or other displays of the names of the donors or contributors to the Audubon Center at
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Seward Park; provided that, any such postings shall be subject to the City’s Ethics
Commission prohibitions on certain signage in public buildings. Audubon shall not,
without the Superintendent’s Approval, install any signs on the exterior of the Bu1ldmg

XII. KEYS

In accordance with DPR Administrative Policy 2.71, attached hereto as Exhibit D, Audubon will
obtain, account for and collect keys from DPR to the exterior door(s) of the Bmldmg 4t the time
of occupancy and after any change in the locks of the exterior doors, Any change iri locks for
the Premises shall be at Audubon’s expense. If a lock change is made to any extetior door of the
Premises, Audubon shall provide the Superintendent with one (1) key for each lou\ changed
1mmed1ately after such change has been completed. Audubon shall account for and collect keys
in accordance with Exhibit D. /

XIV. HAZARDOUS WASTE OR MATERIALS . 7/ :

A. Restriction on Use; Response Plan; Definition.

Audubon shall not cause or permit any Hazardous Material to be brought upon, kept,
used, stored, generated or disposed of in, on or about the Premises or the Building, ¢r 2~y
adjacent property. Audubon represents, warrants and agrees that Audubon's uses of the
Premises, the Building and the Seward Park Common Areas (including uses by invitees
or licensees) shall not involve the use, produciion, or disposal of any hazardous
substances, except for cleaning and maintenance Supplies normally used in the operation
of similar buildings that shall be used, stored and dispesed of in compliance with all
applicable laws, regulations and prudent practices. If Audubon is granted permission to
bring -any Hazardous Material (other than suc’h cleaning and maintenance supplies) into
the Building or the Premises, then before dmng 50, Audubon shall prepare and submit to
the City a hazardous materials response pian acceptable to the City. Audubon shall
comply fully with such plan, at Audubon’s sole expense.
B. Compliance.
Audubon, at its sole expense, shall promptly comply with all Environmental Laws
relating to the use, collection, treatment, disposal, storage, control, removal or
cleanup of Hazardous Materials either

¢
(i) in, on, around or under the Building if resulting from a Release caused by the act
or omission of Audubon or any of its employees, agents, contractors, licensees or
invitees, i

(if)  in, on or under any other part of the Building or any adjacent property or area

within Seward Park if resulting from a Release caused by the act or omission
of Audubon or any of its employees, agents, contractors, licensees or invitees.

C. City’s Rights.
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After notice to Audubon and a reasonable opportunity for Audubon to effect such

compliance as identified in Article XIV.B, the City may, but is not obligated to, enter the -~

Premises or Building and take such actions and incur such costs and expenses to comply
with any Environmental Laws regarding Hazardous Material as the City deems advisable
to protect its interests, provided, however, that the City shall not be obligated to give
Audubon notice and an opportunity to effect such compliance if (i) such delay mlght
result in material harm, (ii) Audubon has actual knowledge of the situation and has had a
reasonable opportunity to effect such compliance, or (jii) an emergency exists. Whether
or not Audubon has actual knowledge of the presence or Release of a Hazardous
Material, Audubon shall reimburse the City on demand for the full amount of all costs
and expenses incurred by the City in connection with compliance activities, and such
obligation shall continue even after the termination of this Use Agreement

D. Audubon’s Duty to Notify: Response to Release.

Audubon shall notify the City immediately of the presence or Release of any Hazardous
Material (other than Hazardous Material permitted under this Article that are stored,
used, handled and disposed of in compliance herewith) and shall take timely and
appropriate steps to protect persons and property from, and remedy the effects of, any
such Hazardous Material, which steps shall 1nclude immediate action in the case of any
Release of a Hazardous Material. E

E. Removal Upon Surrender.

Upon surrender of the Premises to the City, whether upon expiration or earlier
termination of this Use Agreement, Audubon shall remove and properly dispose of any
Hazardous Material brought into the Building or the Premises at any time during
Audubon's occupancy of the Premises, or iniroduced onto any part of the Building or
Premises, or Released on or under'the Building or Premises by Audubon or any of its
employees, agents, contractors, licensees or invitees.

F. Audubon’s Environmental' Indemnity.

If Audubon breaches any of its obligations contained in this Article, or, if any act,
omission or negligence offAudubon or any of its agents or invitees results in any
contamination of the Bugldlng, Premises or any other part of the adjacent property or area
in Seward Park or in the Release of Hazardous Material from, on, about, in, on or
beneath the Premises, then Audubon shall indemnify the City from and against all losses
(including, without limitation, the loss or restriction of the use of the Premises or adjacent
property and sums paid in settlement of claims, fines, civil penalties, attorneys® fees,
consultants’ fees and experts’ fees and costs) arising during or after the Term of this Use
Agreement and relating to such Release. The foregoing indemnity includes, without
limitation, costs incurred in connection with the investigation of site conditions and all
activities required to locate, assess, evaluate, remediate, clean up, remove, contain, treat,
stabilize, monitor or otherwise control any Hazardous Material, and to restore the
Building or adjacent property or area in Seward Park to its prior condition. Without
limiting the foregoing, if Audubon or any of its agents or invitees causes or permits the
Release of any Hazardous Materials on, about, in or beneath the Premises or adjacent
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property, Audubon shall immediately, at no expense to the City, take any and all
necessary actions to abate and remediate the Release in accordance with all

Environmental Laws. Audubon shall afford the City a full opportunity to participate m ’

any discussions with governmental regulatory agencies regarding any settlement
agreement, cleanup or abatement agreement, consent decree, or other compromise o 4
proceeding involving Hazardous Material. This indemnity provision shall survives
termination or expiration of this Use Agreement, 7

G. City’s Environmental Indemnity.

If any act, omission or negligence of the City or any of its agents (othersthan Audubon)
results or has resulted in any contamination of the Premises or adjacerit property or in the
Release of Hazardous Material from, on, in, on or beneath the Premises or adjacent
property, then the City shall indemnify Audubon from and against “all losses (including,
without limitation, the loss or restriction of the use of the Prenpses or the Building and
sums paid in fines, civil penalties, attorneys’ fees, consultants’ fees and experts’ fees and
costs) arising during or after the Term of this Use Agreemesit and resulting from such
Release. The foregoing indemnity includes, without limifation, costs incurred in
connection with the investigation of site conditions and,,éfll activities required to locate,
assess, evaluate, remediate, cleanup, remove, c011tainz;freat, stabilize, monitor or
otherwise control any Hazardous Material, and to restore the Premises to'its prior
condition. The City’s indemnity under this Aﬂicle;éhall include, without limitation, any
contamination of the Premises or adjacent property that results from activities occuring or
causes originating prior to the initial term of thi¢ Use Agreement; provided that the City
shall not be required to indemnify Audubon for any contamination that is the result of
any act, omission or negligence of Auduboqur any of its agents. This indemnification
shall survive the termination or expirationﬁf this Use Agreement.

E

COMPLIANCE WITH LAWS ;j

ra
2

A. General Requirement.

Audubon, at its sole cost and experise, shall comply with all applicable laws and
regulations, rules and orders of thé United States,the State of Washington and the City of
Seattle that may from time to timie be put into effect relating to, controlling or limiting
Audubon’s use and operation of the Premises.

;

B. Licenses and Similar Authorizations.

Audubon, at its sole cost a;ia expense, shall secure and maintain in full force and effect
during the Term of this Use Agreement, all licenses, permits, and similar legal
authorizations required for its use of the Premises, and comply with all requirements
thereof.

C. Nondiscrimination and Affirmative Action.

Audubon shall comply: with all applicable equal employment opportunity and
nondiscrimination laws of the United States, the State of Washington, and The City of

Page 21

EoUoN

“INZWNOOA 3HL 40 ALIYND 3HL OL 3Na S LI
V10 SIS INvad SIHL NI LNWNOOG 3HL S

3DILON SIHL NVHL




XVI.

XVIL

Seattle, including the Seattle Municipal Code ("SMC™), notably SMC Ch. 20.44, and
rules, regulations, orders, and directives of the associated administrative agencies and .~
their officers. :

D. Americans with Disabilities Act.

Audubon acknowledges that the Americans with Disabilities Act (the “ADA”) requires
that programs, services and other activities provided by a public entity,‘ﬁfo the public, -
whether directly or through a contractor, must te accessible to the disabled public.
Audubon further acknowledges its obligation to comply with the ADA and any other
federal, state or local disability rights legislation. Audubon warranfs that it will fulfill
that obligation, and that it will not discriminate against disabled persons in the provision
of services, benefits or activities pursuant to this Use Agreement.

£

LIENS

If, because of any act or omission of Audubon, any mecharic or other lien or order for

payment of money shall be filed against the Building or »,tﬁe Premises, Audubon shall at
its:sole expense cause the same to be discharged or bog_u'ied within thirty (30) days after
the date of such filing. 7

LIABILITY AND INSURANCE. &

A. Audubon’s Indemnity.

Audubon shall protect, defend, indemnify and hold the City harmless from and against
any and all claims (including, but not limited to.employee claims) and from any costs,
reasonable attorneys’ fees, expenses and Habilities incurred in connection with such
claim, arising from Audubon’s use of th§ Premises, the Building or Seward Park
(including any use of the Building, Prefnises or Park by Audubon’s agents, contractors or
employees) or the conduct of its business, and shall further protect, defend, indemnify
and hold the City harmless from and;’%gainst any and all claims arising from any breach
or default in the performance of any obligation on Audubon’s part to be performed under
the terms of this Use Agreement. 5udubon, upon notice from the City, shall defend the
same at Audubon’s expense. Notwithstanding the foregoing, if RCW 4.24.115 (or any
successor provision) applies, thlsf indemnity shall apply only to the extent of Audubon's
negligence or that of its agents, servants or employees.

Solely with respect to claims for indemnification under this Use Agreement, Audubon
waives its immunity under Title 51 RCW, the Industrial Insurance Act, or any otiter
employee benefit act. This indemnification provision is the result of mutual negotiation
and shall survive the termination of this Agreement.

B. City’s Indemnity

The City shall protect, defend, indemnify and liold Audubon harmless from and against
any and all claims (including, but not limited to employee claims) and from any costs,
reasonable attorneys’ fees, expenses and liabilities incurred in connection with such
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claim, arising from the City’s negligent use of the Premises, the Building, the Hatchery,
or Seward Park (including any use of the Building, Premises, Hatchery, or Seward Park

by the City’s agents, contractors or employees) or the conduct of its business therein, and+”

shall further protect, defend, indemnify and hold Audubon harmless from and against any
and all claims arising from any breach or defauit in the performance of any obligation on
the City’s part to be performed under the terms of this Use Agreement. The City, upon
notice from Audubon, shall defend the same at the City’s expense. Notwithstanding the
foregoing, if RCW 4.24.115 (or any successor provision) applies, this indemnity shall
apply only to the extent of the City's negligence or that of its agents, servants or
employees.

Solely with respect to claims for indernification under this Use Agréement, the City
waives its immunity under Title 51 RCW, the Industrial Insurance‘Act, or any other
employee benefit act. This indemnification provision is the result of mutual negotiation
and shall survive the termination of this Agreemeat.

C. Insurance.

3

(6] Audubon shall, at all times during the term of this Use Agreement, obtain
and maintain continuously, at its own gipense, insurance as described in
Exhibit C, and shall file with the & “érintendent and the City's
Department of Risk Management, g\iidence of a policy or policies of
insurance as enumerated therein. (,

(ii)  The City shall cause its Masterj;Use Policy to extend to the Building. The
parties understang that the standard deductible for such insurance is
$500,000.00; however, the parties hereby agree to equally share the costs
for reducing the deductiblqgfo $50,000.

S

DAMAGE OR DESTRUCTION

A. If there is any material damage or}{éestmction to the Building or the Hatchery
Program areas resulting from the fault of either party, then the responsib's party shall be
solely responsible for any necessary repairs or replacemens.

B. Damage; Extent of Obligation;to Restore. If there is any material damage or
destruction to.the Building (for purposes of this Use Agreement, material damage or
destruction shall mean damage or destruction resulting from no fault of either party to
this Use and Occupancy Agreement which costs $50,000 or more to repair or replace),
then if the City decides not to repair or replace the damaged portion of the Building and
the Premises thereby become unusable, either party shall have the option, upon written
notice to the other, which option shall be exercised within thirty (30) days of the date of
such damage or destruction, to terminate this Use Agreement; provided that, if appliable
insurance proceeds (including the City’s payment of any deductible as described in
Article XVII(C) above) are or would have been sufficient to pay the cost of
reconstruction or restoration, the insured party shall reconstruct or restore the damage
within two (2) years of the destruction. If the Use Agreement is not terminated, it shall
continue in full force and effect and the City shall proceed as promptly as is practicable
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to restore wie Building to an architectural unit as nearly comparable in form, fit and
function as is reasonable to the unit existing just prior to such damage. If either party
elects to terminate the Use Agreement, such notice of termination shall specify the date
for termination, which date shall not be more than thirty (30) days after the giving of
such notice, and upon the date so specified the Term of this Use Agreement shall expire
as fully and completely as if such date were the date hereinabove set forth for the end of
the Term of this Use Agreement and Audubon shall thereupon vacate the Premises,
without prejudice to any rights and remedies accrued to-the City under this Use.
Agreement prior to such termination. Any rent paid or payable by Audubon shall be
adjusted as of the date of such termination. Should the City elect to rebuild and be
delayed or prevented from completing the repairs or restoration of the damage to the
Building after the occurrence of such damage or destruction by reason of force majeure,
the time for the City to commence or complete repairs shall be extended for the period of
force majeure. In the event of repair, reconstruction and restoration’as herein provided,
the Annual Rent provided to be paid under this Use Agreement shall be abated
proportionately based upon the extent to which Audubon’s use of the Premises is
impaired during the period of such repair, reconstrustion or restoration.

C. Ifthereis any minor damage or destruction to the Building (for purposes of thisUse
Agreement, minor damage or destruction shall mean damage or destruction which costs
less than $50,000 to repair or replace and is from no fault of either party), then the City
shall proceed as promptly as is practicable to restore the Building to as nearly comparable
form, fit and function as is reasonable to the unit exisﬁng just prior to such damage.

Each party shall be solely responsible for the repalr of any damage or destruction {other
than normal wear and tear) caused by that party./ ‘For purposes of this Article Z{VIIL,
damage or destruction caused by public use of the Building, including the Building
Common Areas, shall be attributable to the C;t v; provided that, Audubon shall have the
obligation to mitigate such damage to the e)gfént possible.

D. No Obligation to Restore Personal Prqi)erty.

If the City is required or elects to restoré the Building or such portion thereof which has
been destroyed as provided in this Art}i:leXVIII, the City shall not be required to restore
Audubon’s personal property, machinery, furniture or equipment, such excluded itemns
being Audubon’s sole responsibilityto restore. Audubon shall not be entitied to any
compensation or damages from the City for the loss of the use of the whole or any part of
the Premises, its tenant improvements, alterations, modifications or additions made to the
Premises or Audubon’s personal property, or any inconvenience or annoyance
occasioned by such damage, repair, reconstruction or restoration, except as may be
otherwise provided in Article XVIII A, above.

E. Damage Near End of Term:

Notwithstanding anything to the contrary contained in this Article XVIII, the City shall
not have any obligation whatsoever to repair, reconstruct or restore the Premises (a) when
the damage occurs during the last twelve (12) months of the Term, (b) to the extent that
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insurance proceeds are not available therefore, or (¢) to the extent the City is unable to e
obtain necessary permits for the construction thereof. '

XIX. CITY’S CONTROL OF BUILDING AND VICINITY

All common and other facilities provided by the City, except for the Building Common A1eas,
including parking areas, are subject to the exclusive control and management by the Citys
Accordingly, the City may do any and all of the following (among other activities in support of
DPR or other municipal objectives), without incurring any liability whatsoever to Audubon
provided that, the City shall not act in a manner that would unreasonably inter fere or displace
Audubon’s operations at Seward Park :

(1) Change of Vicinity. Increase, reduce, or change in any manner }Vhatsoever the
number, dimensions and locations of the walks, buildings, parklng and landscape areas in
the vicinity of the Premises; i

(ii) Traffic Regulation. Regulate all traffic within and adjaceilt to the Buiiding,
including the operation and parking of Audubon’s vehlcles and those of its invitees,
employees, and patrons; ;

(1ii) Display of Promotional Materials. Erect, display and remove promotional exhibits
and materials and permit special events on or adjacent to the Building;
7

(iv) Promulgation of Rules. Promulgate, from tifhe to time, reasonable rules and
regulations regarding the use and occupancy 01 any City property in¢luding but not
limited to the Building; and ;

(v) Change of Businesses: Change the sizé number, and type and identity of
concessions, stores, businesses, and operanons being conducted or undertaken in the
vicinity of the Building,

. r’
§

XX: - DEFAULT; TERMINATION; REMEi)IES

A. Default; Cure Periods.

The occurrence of any of the fol]}éwing shall constitute a material default and breach of
this Use Agreement by Audubon:

8] Audubon’s failjire to pay Annual Rent or any other menetar; sums

required to be paid hefeunder within ten (10) days after notice;

(il)  Audubon’s abandonment or vacation of the Premises for a period of sixty
(60) days unless such vacation has been required by the City pursuant tc
the terms of this Agreement;

(iit) Audubon’sﬁf failure to observe or perform any material covenant, condition
or provision of this Use Agreement not already specifically mentioned in
this Article XX, where such failure continues for thirty (30) days after
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S PE

written notice thereof from the City to Audubon; provided, however, that
if the nature of the default is such that the same cannot reasonably be
cured within said thirty (30) day period, Audubon shall not be deemed to
be in default if Audubon shall within such period commence such cure
and thereafter diligently prosecute the same to completion; or

(iv)  a material breach of the Development Agreement. ;

B. City Default.

The City’s failure to observe or perform any material covenant, condition, or provision of
this Use Agreement or the Development Agreement, where such failure: <Continues for
thirty (30) days after written notice thereof from Audubon to the City /shall be a default;
provided, however, that if the nature of the def~ult is such that the same cannot
reasonably be cured within said thirty (30) day period, the City shall not be deemied to be
in default if the City shall within such period commence such glire and thereafter
diligently prosecute the same to completion.

.4’7

C. Remedies.

If a default occurs, the party not in default may termmdte thxs Use Agreement, or any
extension of it, by giving written notice thereof to the party in default at least ninety (90)
days prior to the effective date of termination. Upon the expiration of the date and time
fixed in the notice of termination, Audubon shall ‘immediately surrender the Premises and

all improvements thereon, to the City. 7

D. Remedies Cumulative.

The remedies under this Article XX are m addmon to, and not in limitation of, any other
remedies available to the City or Auduuon in law or equity.

s
iy,

TERMINATION

A. Termination for Bona Fide Pub’iic Purpose.

In addition to any other provxsmn contained herein, the City may terminate this Use
Agreement at any time, in whole or in part, by writtennotice, for a bona fide public
purpose as determined by the Seattle City Council; provided that, in such event, the City
shall be obligated to repay Audubon for the unamortized value of Audubon’s initial
investment in the development and construction of the Building or the portion thereof as
to which this Use Agreement has been terminated, pursuant to the Project Budget in
Exhibit C of the Developnient Agreement, as depreciated, and less any amount
previously credifed as an 6ffset toward the Adjusted Fixed Rent.

B. Voluntary Termination by Audubon. In the event that Audubon is no longer able
to carry out the purposes;of this Use Agreement because of (a) corporate incapacity, (b)
lack of funds to maintain and operate the Building, (c) inability to obtain the necessary
permits and licenses from applicable governmental authorities, or (d) the discovery of
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Hazardous Materials on the Premises that predate the Commencement Date, , then
Audubon shall have the right to terminate this Lease upon one hundred twenty (120) days
written notice to DPR. If Audubon shall terminate this Lease as provided above, then
Audubon shall surrender the Premises pursuant to the City consistent with Article XXIII
(Surrender) hereof and shall not look to the City for financial compeusation except as /!

may be provided by Article XIV. G. /

XXJI. SUBLEASES AND ASSIGNMENTS f/
s

7
Audubon shall not sublease, transfer, assign, mortgage, hypothecate or convey this I:}é'e
Agreement or any interest therein, in whole or in part without the Superintendent’ﬁxApproval,
which Approval may be granted, withheld, or conditioned in-each instance in ts?
Superintendent’s sole discretion. This prohibition against transfers and assignnients includes
any transfer or assignmient by operation of law. Any assignee Approved by ;‘;}i’e Superintendent
must accept and assume in writing all the terms and conditions of this Use Agreement to be kept
and performed by Audubon. Any transfer of this Use Agreement from Aydubon by merger,
consolidation, transfer of assets, or liquidation shall constitute an assignfhent for purposes of this
Use Agreement. ‘' The Superintendent’s consent to any assignment or tghnsfer shall not operate as
a waiver of the necessity for consent to any subsequent assignment of transfer, and the terms of
such consent shall be binding upon any person or entity using or oggupying the Building or the
Premises by, under, or through Audubon. if

XXIiI. SURRENDER j;f

.A. Audubon’s Obli¢a; wo.. é,f
¢

£
Subject to the terms of Article XVIII relating to dzfmage and destruction, upon expiration
or earlier termination of the Term of this Use Agfeement whether by lapse of time or
otherwise (including any holdover period), Augﬁbon, at its expense, shall; (a) deliver to
the City all'’keys to the Building, the Premises 0r any Personal Property that the City has
agreed may remain in or on the Premises or a_({cessory thereto; (b) except as otherwise
agreed by the parties, remove all of Audubori’s moveable Personal Property, goods and
effects and those of ail persons claiming under Audubon from the Premises; (¢) remove’
all telecommunications-and computer netvgbrk wiring and cabling, to the extent required
by the City, (d) remove all signs, symbolgf advertising and printed material, and
(e) promptly and peacefully surrender th¢ Premises (including surrender of all Audubon
improvements and other attached equipgnent and/or other alterations, additions or
improvements installed in the Premisesjby the City or Audubon) in reasonably clean
condition together with all Approved alterations, changes and addlitions thereto, in good
repair, good order and safe condition. :’ Any property left on the Premises more than thirty
(30) days after the expiraticn or termination of the Use Agreement Term shall be deemed
to have been abandoned and to have become the property of the City to dispose of as the
City deems expedient and Audubon jéhall be liable for all costs associated with the

i

disposal of such property. j

Audubon agrees to repair any dama‘;ge to the Premises caused by or in connection with
the removal of any articles of personal property, business or trade fixtures, signs or
advertising, machinery, equipment, furniture or movable partitions including, without
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limitation thereto, repairing the floor and patching and painting the walls where required
by the City to the City’s reasonable satisfaction all at Audubon’s sole cost and expense.
Audubon shall indemnify the City against any loss or liability resulting from delay by
Audubon in so surrendering the Premises, including, without limitation, any claims made
by any tenant succeeding Audubon based on such delay.

B. Re-entry by City.

If the Premises are vacated or abandoned by Audubon, or in the event of thg:témination
of this Use Agreement under any provision hereof, the City may re-enter thie Premises in
such manner as the City deems necessary in its sole discretion, and the City may
repossess the Premises by force, summary proceedings or by any other’procedure
provided by law or equity. Audubon hereby waives all claims for da’fn’ages that may be
caused by the City re-entering and taking possession of the Premisés or removing and
storing Audubon’s property as herein provided, and Audubon shall indemnify and hold
the City harmless therefrom. No such reentry shall be consxdered or construed tobe a
forcible entry. ;

C. Survival of Liabilities.

Any liability of Audubon or the City hereunder for n@éligcnt or intentional .acts or
omissions occurring during the Term of this Use Agfeement, or arising under the
indemnity provisions of this Use Agreement, shallligiéurvive termination and surrender
(whether or not any claim giving rise to such liability shall have accrued).

XXIV QUIET ENJOYMENT ”

The-City covenants that, subject to the express proylslons of this Use Agreement, if and so long
as Audubon pays the Annual Rent and other charges required by this Use Agreement, and
performs all of its obligations pursuant to the terms, covenants and conditions of this Use

" ‘Agreement, Audubon shall quietly enjoy the Pr;étmises.

-XXV. DISPUTES

E
The parties shall make their best efforts to rffsolve disputes as expeditiously as possible through
niegotiations. between the Seward Park Audijon Center Director and the DPR Director of
Recreation and Support Division. If thosejnegotiations are unsuccessful, the matter shall be
referred to the Senior Vice President of Audubon Centers and the DPR Superintendent. If the
parties cannot resolve any dispute ausmg "under this Use Agreement, either party may submit the
matter to a non-binding, structured med1at10n procedure fashioned by persons or organizations
experienced in alternative dispute resolqtlon ("ADR") procedures. The mediation may be
requested by any party and shall be initiated within thirty (30) days from the date of the request
uniess extended by agreement of both pames The alternative dispute resolution procedures
utilized for the mediation shall include'the exchange of written claims and responses, with
supporting information, at least seven (7) days prior to the actual mediation. The positions
expressed and mediator's recommendations shall not be admissible as evidence in any
subsequent ADR or legal proceeding. If the matter is submitted to mediation and the matter is
not resolved, an affected party shall be entitled to pursue any legal remedy available.
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XXVL CITY'S APPROVAL OR CONSENT

A, Consent Expressly for Use Agreement Purposes; Discretion of City. -

Whenever the City's Approval is required under this Use Agreement (a) Audubon must
obtain such Approval expressly for purposes of this Use Agreement, regardless of
whether a consent or approval shall have been granted by the City in its regulatory,
public utility, or other capacity; and (b) unless otherwise expressly stated "herein, such
Approval may be withheld in the City's reasonable discretion. 4

&

i
B #

B. Consents Hereunder Not for Regulatory Purposes.

Any permission, consent, or Approval of the City contained herem orgiven pursuant to
this Use Agréement is or shall be granted solely in the Clty,s capacity of lessor of the
Premises, and not in its regulatory-or public utility capacity. No such consent or Approval
shall be construed as any representation or assurance that the matter consented to or
Approved complies with applicable laws, regulations; “ordinances or Codes, nor shall any
such consent or Approval be construed to authorlze any failure to comply with any of the
foregomg B

XXVIL SUCCESSORS AND ASSIGNS
;"
“The terms, covenants and conditions contaif;ed in the Use Agreement and in the Exhibits
- annexed thereto shall bind Audubon and 1ts successors, assigns, and sublessees, and shall.
inure to the benefit of City and its successoxs and assigns,

'.-"

XXVIII. NOTICE

s,

A. Addresses. g
. 7

Any notice called for in this Usg'” Agreement shall be in writing-and shall be hand-

delivered  to the respective parfies at the addresses below, or deposited in the United
- States mail, postage prepaid, §ddressed as follows:

If to City: Department of Parks and Recreation

4 Administrator

Contract and Business Resources
P.O. Box 3036
Seatile, WA 98114

With a copy to: Director of Recreation and Support Divison
' Department of Parks and Recreation
100 Dexter Building
Seattle, WA 98109

If to Audubon: : : Executive Director
Audubon Washington
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P.O. Box 462
Olympia, WA 98057

With a copy to: General Counsel _/'
National Audubon Society, Inc. !
700 Broadway
New York, New York 10003

B. Effectiveness of Notice.

Notices shall be deemed to have been received by the parties two (2) workmg days after
mailing or.upon actual delivery or receipt by facsimile during normal business hours,
whichever first occurs. The parties, by notice given may designaté any further or
different addresses to which some or all notices, certificates or ‘other communications
shall be sent. /

XXIX. TERMINOLOGY
A. Headings [
The headings of the various Articles of this Use Agreement have been inserted for

convenience only and shall not be construed as modlfvmg, amending or affecting the
express terms and provisions herein, ; .

_'B. Gender arid Number.

E

Words of any gender used in this Use Ag{eement shall be held to include-any other
gender and words in singular numbers shall be held to include the plural when the
context so requires. #

XXX. SEVERABILITY

If any provision of this Use Agreement, or its application to particular circumstances, is held
invalid, this Use Agreement shall be coﬁStmed as if the invalid part were never included or were
expressly made inapplicable to such cifcumstances, as the case may be, and this Use Agreement
shall remain valid and in force to the ﬁillest extent permitted by law.

XXXI. APPLICABLE LAW

This Use Agreement shall be goveriled by and construed in accordance with the laws of the State
of Washington. Venue for any legal action under this Use Agreement shall be King County
Superior Court.

XXXII. NEGOTIATED AGREEMENT; MERGER

The parties to this Use Agreement acknowledge that it is a negotiated agreement, that they have
had the opportunity to have this Use Agreement reviewed by their respective legal counsel, and
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that the terms and conditions of this Use Agreement are not to be construed against any party on
the basis of such party’s draftmanship thereof.

This Use Agreement, and the terms and provisions herein, contain the entire agreement and
understanding between the parties with respect to the leasing of the Premises. Any other
negotiations, agreements, or understandings with respect to the leasing of the Premises are
hereby expressly merged and assumed within the terms and provisions of this Usé Agreement.
No negotiations, communications, agreements or understanding with respect to the Use
Agreement shall have any effect in the construction, application or enforcemént of this Use
Agreement,

XXXIIL AUDITS AND RECORDS

A. Program Audit Report.

Audubon will furnish to City a written program audit report, performed by Audubon
staff. If so required by the City after any breach or default by Audubon hereunder
(whether or not such breach or default shall have beén cured), the program audit shall be
performed by a qualified independent consultant. The program audits will be provided to
the City annually, within 30 days after the end of each calendar year, unless otherwise
Approved by the City. If any annual audit repdrt indicates noncompliance with the
provisions of this Use Agreement or if the Superintendent reasonably believes that
problems exist, the City may, by written notice to Audubon, require that semiannual audit
reports be provided. Program audits shallsinclude but not be limited to: compliance with
contract terms; maintenance of records; program delivery; property maintenance; liaison
with community and outreach efforts, program fees; value of fee discounts and
scholarships, finances; and any other topic agreed between the City and Audubontobea
proper component of a program audit. At the Superintendent’s request, the Audubon
Center Director shall meet with a DPR representative within sixty (60) days of
submission of the annual Audit report for the purpose of evaluating Audubon’s
programmatic performance undef this Agreement. To the extent practicable, Audubon
shall incorporate all reasonablcg’"suggestions made by the DPR representative into its
programs. i’

$

B. Records. f

In addition to the foregoing, the City shall have the right, at the City’s cost and expense,
to perform, or to commisgion a consultant to perform, audits or reviews of Audubon’s
activities at Seward Park’at any time. Audubon shall prepare and maintain in good order,
accurate and up-to-date fecords demonstrating compliance with the terms of this Use
Agreement and docume';lting the operation of the Premises, and shall make all such
records available for inspection and copying promptly upon the City's request; provided,
that, Audubon reserves the right to redact information related to private fundraising
activities and private donor information. The provisions of this Article and the rights of
the City hereunder shall be included in any Approved sublease.

XXX Non-Liability of Officials, Employees and Agents.
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No elective or appointive board, commission, member, officer, employee or other agent
ef the City shall be personally liable to Audubon, its successors and assigns, in the event
of any default or breach by the City or for any amount which may become due to
Audubon, its successors and assigns under this Use Agreement, or for any obligation of

- the City under this Use Agreement. Likewise, no board- member, member, officer,
employee or other agent of Audubon shall be personally liable to the City, its successors
and assigns under this Use Agreement, in the event of any default or breach by Audubon
or for any amount which may become due to the City, its successors and assigns, or for.
any obligation of Audubon under this Use Agreement.

5

S XXXIV. Counterparts

This Use Agreement may be executed in two or more counterparts each of which shall
be deemed an original, but all of which taken together Qhall ;constitute one and the same
instrument.

- Signed:

' THE CITY OF SEATTLE NATiONAL AUDUBON SOCIETY, INC.

7 By: / By:  _
i - Signgture ; Signature
Kenneth Bounds Print Name:
Superintendent, Department of Parks ;¢
and Recreation of The City of Seatlle"

ZDafé: : Date:
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CITY ACKNOWLEDGMENT

STATE OF WASHINGTON )
)ss.
COUNTY OF KING )

On this day of , 200_, before me, the undersigned, a Notary
Public in and for the State of Washington, duly commissioned and sworn, personaily appeared
KENNETH BOUNDS, to me known to be the Superintendent of the Department of Parks and
Recreation of The City of Seattle, the municipal corporation that executed the’within and
foregoing instrument, and acknowledged the said instrument to be the free and voluntary act and
deed of said municipal corporation, for the uses and purposes therein mentloned and on oath
- stated-that she was authorized to execute the said instrument. g

WITNESS my hand and official seal hereto affixed the day and year in this certificate
above written.

&
A
&

NOTARY PUBLIC in and for the State
-of Washington, residing at

My commission expires:

Print Mame:

(

CORPORATE ACKN OWLEDGMEN'I

_ STATE OF WASHINGTON )

- )ss.
COUNTY OF KING )
Tcertify that I know or have satisfacgc’;ry gvidence that is

the person who-appeared before me, and said person acknowledged that he/she signed this
instrument, on‘oath stated that he/she was authorlzed to execute the instrument.-and
‘acknowledged it as the of National Audubon Society,
Inc., a New York nonprofit corporation, to be the free and voluntary act and deed of such party
for the uses and purposes mentioned in ghe instrument.

Date:

NOTARY PUBLIC in and for the State
of Washington, residing at '
My -commission expires:
Print Name:

List of Exhibits:
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Legal Deseription of Seward Park

Map of Seward Park
Insurance Requirements
DPR's Key Policy

DPR's Cleaner Facilities Inspection Guide

Form of Amendment
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EXHIBIT A
LEGAL DESCRIPTION OF SEWARD PARK

GOVERNMENT LOT 3 IN SECTION 14;; GOVERNMENT LOTS 1, 2, AND 3 IN SECTIOP
23; TRACTS 23, 24 AND 25 OF B. W. JOHN'S AND C. H. HANFORD'S 5 ACRE TRAC S,
TOGETHER WITH THAT PORTION OF GOVERNMENT LOT 5 LYING SOUTHERLY OF

THE SOUTH LINE OF SAID TRACT 23 IN SECTION 23; GOVERNMENTS LOTS’i 2,
AND3.IN SECTION 24; ALL IN TOWNSHIP 24 NORTH, RANGE 4 EAST, WM.,
TOGETHER WITH ALL ABUTTING LAKE WASHINGTON SHORELAND/S AND
s/

_INCLUDING ALL BOULEV ARDS, STREETS, AND ALLEYS LYING WITHIN THE
AFOREDESCRIBED LOTS; TRACTS, AND SHORELAND

o,




EXHIBIT B
MAP OF SEWARD PARK

Trail Distances

Trail X1 - 9.88 miles
Trail #2 - 0.34 miles
Trail #3 - 0.15 miles
trail X4 - 0.13 miles
Trail #5 - 0.Z4 miles
Trail #6 - 0.17 miles
Trail #7 - 6.26 miles
Trait X8 - 6.1Z milas
Trail 9 - 0. t0. miles
T T P
Paved Path Loo,
#10 - 2.4 miles

I Horth Beach

N

CFish )]
“Hatchery
&

(Ciosed)

TR
- STHE FARKS .
INDRECRAATION
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EXHIBIT C /

Insurance Requirements /

(1) Commercial General Liability Insurance, written on an insurance industry standard / %

occurrence form (CG 00 01) or equivalent, including all the usual coverages known agy’

- Premises/Operations Liability /

- Products/Completed Operations 7/

- Personal/Advertising Injury, to include /
Sexual Molestation £
Discrimination #
Sexual Harassment Ve

- Contractual Liability /s

- Independent Contractors Liability

- Stop'Gap.or Employers Contingent Liability K

- Explosion;, Collapse, or Underground (XCU), (as applicable)* ¢

- ‘Ligvor Liability/Host Liquor Liability (as applicable)*

" -~Fire Damage Legal

- Per Location Aggregate CG2504 .

: *Thesc coverages are required only when the operations on‘the Premises may include exposures
to which these specified coverages respond. F
/

* Siich policy(ies) must provide the following minimum }iil‘nits:

Bodily Injury and Property Damage -
$ 1,000,000 General Aggregate /

$:1,000;,000 Products & Completed Operatlons Aggregate
$ 1,000,000 - Personal & Advertising Injliry

$ 1,000,000 Each Occurrence {5

$ 100,000 Fire Damage

Stop.Gap Employers Liability

$:1,000,000 Each Accident ;

$ 1,000,000 Disease - Policy Limit

$1,000,000 Disease - Each Employee
There shall be no deductible or self-insﬁred retention except as expressly Approved in writing by
the City's Risk Manager. The cost of any claim payments falling within the deductible shall be
‘Audubon’s responsibility.

~(2) Busingss Automobile Liability,z.-;including coverage for owned, non-owned, Leased or hired
vehicles written on an insurance industry standard form (CA 00 01) or equivalent.

~ Such policy(ies) must provide the/following minimum limit:

Bodily Injury and Property Damage -




$ 1,000,000 per accident

The insurance required under items (1), above, shall be endorsed to include The City of Seattle,

its officers, elected officials, employees, agents and volunteers as additional insureds, and shall, /

not be reduced or canceled without forty-five (435) days prior written notice to the City’s Risk”

rdanager, except for cases of nonpayment of premiums, in which case notice shall be ten 0)

days. In addition, Audubon’s insurance shall be primary as respects the City, and any offfer
“insurance maintained by the City shall be excess and not contributing insurance with /Audubon s

insurance, /

/

(3) Workers” Comysensation in accordance with the provisions of Title 51 of the/f?_ewsed Code of

Washington. If Audubon is qualified as a self-insurer in accordance with Chg 6ter 51.14 of the

Revised Code of Washington, Audubon shall so cemfy by a letter signed by' a corporate officer

and setting forth the limits of any policy of excess insurance covering its gmployees.

(4) Property Insurance for the Premises and for Audubon’s personal ;}Jéerty, for their full
replacement value, with the City named as an additional insured, dnd covering the following
hazards: 7

7

4

!J
(a) loss or damage by fire and such other risks as th,e City shall require (including
earthquake and flood damage); '
/

(b)  loss or damage from leakage or sprinkler systems now or hereafter installed in
any Buﬂdmg,

;

ri

(c) loss or damage by explosion of steam boners pressure vessels, oil or
gasoline storage tanks or similar apparatus now or hereafter installed in the Building.

(d)- Business Interruption with sufﬁcxe}l‘t coverage to provide for the payment of rent
and other fixed costs during any mterruption of Audubon’s business because of fire or
other cause. ;

City and Auduben waive all subrogation rigk}{s against cach other for damages caused by fire or
other perils to the extent covered by property insurance obtained hereunder or other property
insurance applicable to the Premises, excep':t such righis as they have to proceeds of such
insurance held by any person as fiduciary; This waiver of subrogation shall be effective to a
person or entify even though that pers’onj)r entity would otherwise have a duty of
indemnification, contractual or otherwise, whether or not the person or entity paid the insurance
premium directly or indirectly, and whethex or not the person or entity had an insured interest in
the property damaged.

(5) Evidence of Insurance

The following documents must be provxded as evidence of insurance coverage prior to the
commencement date of this Use Agreement and, with respect to any renewal or substitute policy,
promptly upon issnance thereof, but in any event no later than ten (10) days before the expiration
or termination of any previous policy:
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(a) A copy of the policy's declarations pages, showing the insuring company, policy
effective dates, limits of liability and the Schedule of Forms and Endorsements, ,
/
b) A copy of the endorsement naming The City of Seattle as an additional msured 4
showing the policy number, and signed by an authorized representative of the i msurance
company on a form CG2026 (ISO), or such other form as the City’s Risk Managemnay

require or deem acceptable.

'r

(c) A copy of the "Endorsements Form List" to the policy or policies showmg
endorsements issued on the policy, and including full copies of any company specific or
manuscript endorsements. r

(d) A copy of an endorsement stating that the coverages prov1ded by the policy to
City or any other named insured shall not be terminated, reduced of otherwise materially
changed without providing at least forty-five (45) days prior wrltten notice to the City,
(except for cases of nonpayment of premiums).

-lAn

;"
(e) A copy of a "Separation of Insureds" or "Se verablhty of Interests" clause,
indicating, essentially, that except with respect to the hmlts of insurance and any rights or
duties specifically assigned to-the first named insured; this insurance applies-as if each
named insured were the only named insured, and separately to each insured against
whom claim is made or suit is brought (for (“ommermal General Liability and Business
Automobile Liability Insurance). a
Inn addition, within five (5) days of any request by Clty, Audubon shall provide full copies of all
insurance policies, together with all amendments and endorsements and proof of premiums paid.

-(6) Approval of Risk Manager; Adjustments

All policies shall be subject to Approval by the C1ty s Risk Manager as to company (must be
issued by a company rated A-:VII or higher in‘the A:M. Best's Key Rating Guide and licensed to
~"do‘business in the State of Washington or lssued as a surplus line by a Washington Surplus lines
broker), form and coverage, and shall be primary to all other insurance. If the City.determine
that the required Timits set forth above are fiot reasonably adequate for any reason, including
without limitation inflation or changes i iny the nature or scope of activities on the Premises, then
Audubon shali-procure such increases in’ ‘policy limits as the City shall require, within sixty (60)
-days of written notice from City.

A
£

(7) = Definitions

Capitalized terms used in this Exhibit and not otherwise defined in this Use Agreement shall
have the meanings commonly ascribed to such terms in the insurance industry.

(8) Assumption of Risk. The ;;lacement and storage of personal property in the Premises
shall be the responsibility, and at the sole risk, of Audubon.




//

-Adjustments of Claims, Audubon shall provide for the prompt and efficient handling of _
all claims for bodily injury, property damage or theft arising out of Audubon’s activities of under .~
e

©)
this Use Agreement,
y
(10)  Compliance by Audubon. Audubon shall not violate or permit to be violated any ofthe

conditions or provisions of any insurance policies affecting the Building or the Premisefs,




Department Policy & Procedure

EXHIBIT D A
DPR KEY CONTROL POLICY f S(

City of Seattl¢ ,1;—_

Subject: Number 060-P 2,71
Key Control Effective Jul){/{, 1999
&
Supersege"g September. 20, 1993
Approved: Department: Parks and Recreation Page/f1 of 13
f’t
S
1.0 = PUREQSE £
' 4
. . S .
1.0 To provide for the security of Department employegs, facilities and equipment by
managing the Key and Lock Control-System. I
&
r
2.0 = ORGANIZATIONS AFFECTED fg
7
2.1 Department of Parks and Recreation Jfb
2.2 Seattle School District i
3.0 - REFERENCES None
40 POLICY 7
. A;;;v
4.1 The Security Program Specxallst 'in coordination with the FMDD Customer Support
Manager, Customer Support Adm1n1strat1ve Staff and Carpenter Shop. personnel
shall manage the key and lock control system. Facility. staff shall-be managed by
facility managers and the Securlty Program Specialist shall manage the policy to
protect the integrity:-of the Park Department Key and Lock Control System.
4.2 . Keys to Department- owned or operated facilities are issued to Department
employees-as needed i in’ 'their jobs.
;1
43 First line supervisorg’ére responsible for all keys issued to their employees.
44  Key holders are re)s’;f)onsible for the keys issued to them and are forbidden to loan or
give their Departxﬁent—issued keys to anyone else.
4.5 - Outside duplicaﬁfon of Department keys is not allowed.
4.6 Non—employegfg are issued operational key(s) only with the express permission of the

appropriate program facility manager, ard their Section Manager. The Security

Program Spéi':ialist retains the right to review each request for appropriateness.

4.6.1 Non-employees will be required to make a cash deposit before being issued
keys except as in paragraph 7.3.4




4.7

4.8

49

4.10

4.6.2 Non-employees will normally not be reissued keys after having lost keys.

4.6.3 Associated Recreation Council (ARC), Woodland Park Zoological Socwty
and Aquarium Socu:ty employees will be treated the same as Departm’ént
employees when issuing keys and for other provisions of this poli€y and
procedure. s

A responsible individual will sign for each key issued. A superv1sor (or designee)

may sign as the recipient for line staff. Certain keys, such as for tonfet paper holders,

towel dispensers, etc. will not be part of Key Control. !,—‘

Because of the value of the stock of certain non—Department tenants of Department

facilities, such tenants will use their own lock cores andi issue their own keys (c.g.,

Scattle Art Museum, Museum of History and Industly, Golf Pro Shops) except for

roadway gates and bollards which require Police, Fn’,e( and Parks Department access.

Concessionaires will supply locks and keys in accordance with the conditions of their

contracts with the Department. /'

Supervisors may not permanently retain, re;ssue or otherwise change assignment of
employees' keys except through the Key Oontrol Policy. Any transfer of keys from
me individual to another will not be dfohe within the organization unit. but will be
accomplished by tuming the keys in to the Key Control Office.

Locks will not be changed or re- cored without the written Approval of the Security
Program Specialist.

4.10.1 Program facility manzfgels will submit re-coring requests in writing to the
Security Pr ogram Spec1alxst clearly stating the reason(s) for the request.

4.10.2 The Security Plogram Specialist will evaluate the recoring request.” A key
audit is requxred;un]ess waived by Security.

If the recoring? request is Approved, a job order will be called into the
Consolidated Work Order System (CWOS) for the Carpenter Shop, (who
shall be responmb]e for keying of cores and changing the cores in
buildings. Thcy will decide which cores are appropriate for a given need
and then submlt a recoring plan to the Security Program Specialist for
Approval ).

4103

4,104 The Calpentel Shop will not change key cores or issue keys without an
Approved work order except in an emergency with the Approval of the
Secur;ty Program Specialist or Parks Duty Officer, as appropriate.

Written notification of recoring shall be done by the Security Program
Specialist and new keys will be provided by the Key Control Office.

4.10.5




5.0

6.0

V
S

4.10.6 Zoo management will be able to recore without obtaining prior permission,

but Zoo statf will send a record of permanent recoring of facilities to the /
Security Program Specialist (who will forward it to the €WOS yd
Administrative Specialists for entry into the Key control Data Base).

4.11  Forced entry (entry without the proper key) may be authorized only in emgr encies
and in consultation of the Security Program Specialist or Park Dgi‘y Officer,
as appropriate. (See paragraph 7.6)

DEFINITIONS /

5.1  The Key and Lock Control System is defined as the keys (_.»ai}nd door cores that
secure buildings and equipment. Vehicle, desk, cash registef toilet paper holders,
paper towel dispensers, and other minor work-related keyy’are not within the scope
of this- system and their issuance, use and dlsposmon are exempt from the
provisions of the Key Control Policy. gf

;i

52 As deiegated by the Customer Support Manager a trained member(s) of the
Facilities Maintenance Customer Support/Joblm‘é staff shall be designated Key
Control Officer and assigned the duties of i issuing keys and keeping key and lock
related records. The Key Control Office shall’maintain Sonitrol records, issue and
delete Sonitrol numbets, and maintain the Pdrks Duty Officer (PDO) schedule and
perform other related duties as asmgnea /The Customer Support Manager shall
assign members of the Customer Support/ /Services staff to backfill and "cover" the
Key Control Officer position as appropridte.

RESPONSIBILITY

6.1 First Line Supervisors - It shall :Bj'e the responsibility of first line supervisors to
identify the key needs of their percf‘bmlel to requisition appropriate keys promptly for
those personnel, to instruct the employees in proper key safeguard methods-during
orientation and to ensure therprompt return of keys by individuals leaving the
Department. Each supervisorsigning Separation Report Forms must ensure the keys
have been tumed in to thef Key Control Office BEFORE he or she signs and
processes the form. &

s,
'*m,h

6.1.1 A responsible sup%rvisor may sign as the recipient for the employee (e.g.
John Doe, super'\{isor for Jane Smith).
A‘
6.1.2 FEach supemsor shall instruct his/her subordinates in key control
procedures during new employee orientation and thereafter annually,

613 As a regula”r part of the annual employee evaluation process, it is
recommended that the supervisor perform, a key audit. This consists of
writing_out a list of keys carried by the employee. Return this list and any
keys no longer needed to the Key Control Office. Each supervisor may also
audit keys of employees as needed, or as requested by the Security Program
Specialist.




5

6.1.4  Each supervisor shall promptly report all losses of keys by persons in his/her .
organization. The supervisors shall make a phone report to the Security .~ ’
Program Specialist within the first three hours of the next working day, and
written follow-up reports to the Division Director, with copies to the Securlty
Program Specialist and Key Control Office, within a week. {

6.1.5 Each supervisor is responsible for the key security performance of his/her
employees. i

.
7

e #
o 6,1.6  Persons returning keys shall verify that keys have been sig‘"ﬁed off/on the key
i control signature card each time keys are returned to the Key Control Office.
An employee is responsible for his or her keys unt;" they are returned and

signed off. ,

6.1.7 It is the responsibility of the first line supervisor ?o return keys when they are
no longer needed. If an employee tr’lnsferg to a different work unit, the
outgoing supervisor-is responsible for collectmg and returning the employee's
keys.. The new supervisor is responsxb]e for obtaining and issuing the
appropriate keys to the transferred emplovee

F
6.1.7.1 Punitive action may be taken .i’f6.l.7 is not complied with (see 7.5).

6.2 Security Program Specialist - The Secunty Program Specialist shall (via appropriate
staff): P
§
S
6.2.1 Maintain key assignment cards for all individuals holding Department and
joint use public school ke YSy fand shall require a signature for-each key issued.
Upon return of each keyf the Key Control Office shall sign and write
"returned"” on the card. i
6.2.2 Maintain a- cross ﬁle,fﬁfor each. key designation, listing persons having-
corresponding keys

6.2.3 Maintain an up-to-géte file of lost keys and of the names of individuals and
the organizations which they represent who have been careless with keys or
have lostkeys. #

6.2.4 Maintain a list ofdoor core assignments.

6.2.5 Issue only authotized keys that are the lowest security key required to do the
job. i/

6.2.6 Maintain a date "tickler" file indicating when temporary key issues are dué to

6.2.7 Ask for key_}fludits on occasion, with or without specific cause.
6.2.8 Issue keysjonly with appropriate authorization, except in emergencies and
security related matters.




6.3

6.4

6.5

Oftice when personnel are being separated from employment.

e

Human Resources Unit - The Human Resources Unit shall advise the Key Coy/

The Security Program Specialist is responsible for insuring the integrity of "th/e key
and lock policy. He or she alsc has the authority to coordinate with,ll Parks
Department employees and vendors as necessary to implement this policy. The
Security Program Specialist shall be the administrator of the key and lock policy,
with the understanding that normal operational functions shall beinder the direct
supervision of the appropriate manager or crew lead. ;"’1
&

Initiators of a Key Request for non-Department pegs’éns - A "sponsor"
recommending that a key be issued to a non-Parks persoryshall be responsible for
seeing that the issued key is returned promptly at the datg’the Use Agreement is up,
the contract is completed, the sport season is over, or thfspecial event is finished and
clean-up is completed. Such a sponsor will normally be the person with-the
Department function most closely related to the reals,oﬁh for the key issue (€.g., Project
Manager sponsors contractor; Grants and # Contracts Manager sponsors
concessionaire; Comnumity Center Coordindtor sponsors Day Care Center
programs).

70 PROCEDURE

7.1

Issuing Keys to Employees

/
7.1.1 Initiation of request - Employee's supervisor initiates a request for the
employee on a Key Requisitioif Form.

7.1.2  Approval routing - The ci%ployee sends the request through his or her
supervisor and Section I\/gf(nager, for Approval.

/

7.1.3  The Section Managelf sends the request to the Key Control Office for
processing. Key conﬁol Officer will only forward ‘master’ key requests and
any problematic requests to the Security Program Specialist for review and
Approval. {

7.1.3.1 The rquéstor shall be notified when the keys are ready to be picked
up. If tlie key requests are hand-carried, it will be up to the discretion
of the Key Control Office when the key can be issued. The Key
Contrg’)] Office_shall make every effort to issue keys in a timely
manner.

7.14 The Section' Manager can Approve keys within his or her area of supervision.
A Director and the Security Program Specialist needs to Approve the Key
Request only if the employee has lost keys, a discipline issue is involved, a
grand magter is being requested, a key is being issuca 10 a non-employee, or
is complicated by other factors.

7.1.5 The Sectfon Manager can limit employees access to facilities under his or her
direct supervision.




72

7.3

-

7.1.6  Key assignment cards- The Key Control Office issues the Approved key(s) in
exchange for a signature for each key (one key - one signature). A namecard -
thereby keeps listings of keys held by each person. There shall be a dual -
record keeping system, (i.e. key assignment cards and a key control database)?'
until paper key assignment cards are replaced by electronic key assignment
database. Then a written addendum shall explain the changes in the policy.

Issuing Keys to Contractors

7.2.1 General - for minor jobs, it is permissible to issue a speciﬁz key to the
contractor. upon Approval of the Project Manager and Stibervisor The
Project Manager will initiate the key requisition and mute “for Approval via
the procedure outlined above in 7.1.2. F

7.2.2  Major construction - In case of new construction or major building overhaul,
the Project 'Development Section will specify ; :vendor installation of a
"contractor's core" and vendor return fo the proper Department core, at the
contractor's expense.

Issuing Keys to Non-Employees - Keys are soxpétimes issued to non-employees
when the public benefits significantly from ;keys -being issued -to particular
individuals. - These cases are often associatedswith children's: or other programs

i operated by a non-profit organization, or by a.éoncession operation on 4 city-owned

facility (Pratt Fine Arts is an example). In Justmed cases, keys are issued in the
following manner:
7.3.1 . Initiation of request - The :program organization with operational
responsibility for the service, or'for the facility involved, initiates the request
on a Key Requisition Form (B £65). The initiator notes on the form the need
- or benefits involved and 1ecommends Approval. (See Responsibility section

6.5.) ‘

¥

732 See7.13 F i

7.3.3 A key deposit of $50 xs requxred for all non-Department persons, for each
key.

7.3.3.1 The appropriﬁte Division Director may waive or reduce the fifly
doliar deposit per key only in exceptional cases:

- the kéy user is under contract to the Department relative to the
service that necessitates the key.

- the lﬁéy user is doing the Department a service in providing the
assistance that necessitates the key.

- A contractor will normally pay the key deposit.




7.4

—
ST Py

7.3.3.2 The Department encourages key deposits in the

form of checks to the "Parks and Recreation Department" rather than cash, butin

either case the Key Control officers or appropriate management staff, via chain of”

supervision, shall issue receipts for the key deposits. A due date will be

determined at the time of issue. The deposits are forwarded to the Accounting

and Payroll Unit (with names, organizations, addresses, and phone numbel s for

placement in a guaranteed deposit fund. i

734 Keys will not be issued to private citizens to restrict the use of or to secure
public property. The securing of Parks facilities is*'the exclusive
responsibility of Department employees, Police and Flre,Depaﬁment staft,
and specifically hired security personnel. The Departinent not being in
direct control of the circumstances under which a prl\fate citizen may use a
key, would set up conditions for misuse and could be ‘negligent and possibly
liable.

,a‘
f

7.3.5 Key and deposit returns - Upon return of each Qgey from a non-employee, the
Key.Control Office will take the following actlibns:

e
7

7.3.5.1 Sign an appropriate’%ntly(s) on the signature card.

7.3,5.2 A return receipt will be given, ifféquested
7.3.5.3 Notify the Accounting Unit that the key(s) has been returned and that
the deposit is to be refianded.

Safeguarding Keys and Restrictive Conﬁderations

¢

7.4.1 Persons having keys are to ﬁ\ke conscientious care in the ‘safeguarding of
those keys. Keys will nonngﬂly be kept on the person or in locked cabinets -
not in desks, vehicles, or otlier unsecured places.

§

74.2 Keys are not to be loanqa between co-workers except in emergencies, and
then not for more than 24 hours. Such loans are only to be made with 2
specific Approval of line supervisors, within their line responsibility, and
upon notification of the Security Program Specialist. If keys are loaned
between co-workers, aéreceipt will be issued to the employee giving up his or
her keys. ;

7.4.3 Keys to the exterior (ioors of Parks buildings will be provided only to persons
working there and who arrive early, leave late, or work weekends.

7.44 Each supervisor will prompily notify the Security Program Specialist in
writing of all key procedure violations and lost keys for review by
management to determine corrective measures needed, such as recoring
locks, changing procedures, and charging for cests incurred. The notification
will clearly state the circumstances surrounding the loss of the keys (date,

J
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time, approximate location) and whether or not the loss poses a septf'ity
problem. a

A
7.4.5 Employees going on leave-of-absence, or "zero" timesheets, or ?fended sick

leave MUST return all keys to the Key Control Office. (Keys then will be
tagged and locked in the key control file for safekeeping,) (;"'/

746 Any employee may return any keys to the (Key G!(;ntrol Office) for
safekeeping while on vacation. Losing keys in activitigs like skiing or while
on vacation will be- considered evidence of dilge{:t violation of these
instructions. /

7.4.7  Day Care Center employees, SPICE Progranyémployees, and other non-
Parks personnel may not pass keys to eagﬁ other, an< instruction and
enforcement is a responsibility of appropriate Parks employees with

assignments related to the non-Parks function (see 7.3).
&

£
7.5 Disciplinary and Corrective Measures N

7.5.1 Violations of the provision of thig’ policy and procedure by Department
employees will be handled in accgrdance with the Policy and Procedure on
"Coaching and Corrective Actio?’{ (060-P-4.4.3).

i
7.5.1.1 The supervisor or (gf';lanager) who can recommend - appropriate
coaching or l,éorrective action- will review key  procedure
violations. f
£
7.5.1.2 The supervisor or manager will consider ti:¢ following factors when
evaluating a ke{ procedure violation.

- {’ The extent of employee carelessness
- j" Where and when a key was lost
£ Thelevel of security affected

- j Whether an employee took sufficient care to

H safeguard the key(s) :
- ; Whether the violation is a second offense
-§ The loss of a "grandmaster" or other "master" key
(those keys which open more than one facility) will
be considered to be a more serious infraction than the
loss of other keys. ‘

£ 7.5.1.3 The supervisor or manager must check with the
Security Program S}pecialist to determine the potential effect on the security of the
employee's facilitiés or equipment from the key policy violation.
¢ 7.5.1.4 The Security Program Specialist will notify the
appropriate Division Director of certain key policy violations:
S The second loss of keys within one year




- Extreme carelessness in safeguarding keys
- Apparent uncorrected key policy violations
- Duplication of Department keys

7.5.1.5 The loss of a "grandmaster" or other "master" key

(those keys that open more than one facility) will be considered to be a more
serious infraction of the Policy and Procedure and may be treated as such when
discipline is given. The loss of a "master” key may result in suspension, /
demotion or dismissal depending upon the severity of the loss of securxty.j,”;
Security cores J sand K series shall be included and considered "masters".
7.5.2  Any non-employee who loses a key(s) will lose his or her keyy ‘deposit and

will also be billed for any necessary or desirable recoring 1f there is any

indication of not having taken conscientious care of the key(s)

7.6 Forced Entry without a Key é/

7:6.1 When time permits, a person-may force entry only after telephoning and
coordinating with the Security Program Specialist du ng working hours, or
with the Parks Duty Officer during off-hours /’;l

7.6.2. When time:does not -permit this coordmatlon any/ person cutting a lock or
otherwise -forcing -entry must. repert by telephone to the Security: Program
Specialist or-Parks Duty-Officer immediately- ,the,x’eaﬁer and follow-up in'24
hours with a written report ‘fo the Security Program Specialist via line
management. The report must clearly state the necessity, the Approving
authority, the persons involved, and the resec?ﬁﬁg action taken.

. ‘ £
8.0 -APPENDICES f,f
8.1 Key Requisition Form /
- 82 - Key Assignment Card /

8.3 - 'School/Parks Agreement: Procedure for Issuifig-School District Facility Keys and
" Procedute for Issuing Parks Department Facili,fy Keys




KEY AUDIT FORM
h’ame of Employees Keys List and Locations
Signature: Date:
VFsi'cilitry Name:

ce:

r Shop

i

‘
¥
7

Key Control Office, Security Office, Carpent’é
;

dprv1032.doc




@ KEY REQUISITION FORM

FACILITY:
PHONE:
Name Title Dept. or non-Dept
Hkk
- Pertnanent Employee ___ Temporary Employee e Néw
Employee
_._ Lost/Stolen** ___Transferred Employee**
Other
- Access Location/Description of Use (facility, area, task): Key Series Requir
2
3.
4,
' PRIORITY: Emergency Routine Is Sonitrol clearance required? =
€s ‘no -
: Apbrové\ifSignatures:
7 Requesting Supervisor:
print or lype name signature : “da
Section or-Program Manager:
print or type name signature C o da
Division Director
DFint or type name signature " da
Security-Supervisor *
signature ' date
| On-completion forward to the Customer Support Unit, Mailslot 25
Key Processing:
Administrative Specialist/Customer Support Serviccs;Staff
signature date
* Only required for issue of all master keys, replacement of lost keys, and issue to non-einployees.
X A key audit is required if keys were lost, stolen or employee has transferred. If requested key is a

replacement for assigned facility key, attach memo written by KEY HOLDER éxplaining 'oss.
ok $50 deposit required for cach key issued, unless reduced or waived by the appropriate Superintendent.




EXHIBITE
DPR's Cleaner Facilities Inspection Guid




EXHIBITF
Form of Amendment /

EXHIBIT __ . /

TO THE USE AND OCCUPANCY AGREEMENT /
Between /
THE CITY OF SEATTLE, /
a municipal corporation /
ef the State of Washington 7

and s

NATIONAL AUDUBON SOCIETY, INC., 7
anonprofit corporation 7
of the State of New York

FORM OF AMENDMENT

This'Amendment to the Use and Occupancy Agreement executed on , 2
is made between the City of Seattle (“City”), a first class city of the State of’ Washmgton actmg
- -by'and througli its Department of Parks and Recreation (“DPR”); ‘and the- Superintendent thereof,
~.and-National ‘Audubon Society, Inc. (“Audubon”), a nonproﬁb corporation of the State of New
York:

,’/‘

I

1. The following capitalized terms shall have th‘% meanings set forth below.

g a, “Building Common Areas” shall mean those portions-of the Building not
used exclusively for DPR programming nor within the éxclusive control of any tenant, licensee
or concessionaire, including, but not limited to, meetmg rooms, restrooms, any-kitchen areas and
_lobby, consisting of __ square feet, and deplcted 01’1 Exhibit _ to this Amendment. -

b. “Fixed Rent” shall be $

7
Ed

c. “Hatchery Program Areas” shall mean those portions of the Hatchery not
used exclusively for DPR programming, consxstmg of ___ ‘square feet, and depicted:on Exhibit
.- to this Amendment. ‘_3

d. “Improvement Expen&iture Offset” shall be $

€, “Premises” shall mean that portion of the Building, excluding common.
areas and space required for TREC, consmtmg of ___square feet, and-depicted on Exhibit

--to this 'Amiendment.

2. Consumer Price Index Adjustment. For purposes of determining the annual rent
adjustment pursuant to Article V of the Use Agreement, the date of the first consumer price
index adjustment shall be set as of January 1, 20__
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= Date:

3. Date. This Amendment to the Use and Occupancy Agreement is made this /

day' of ,20

- THE CITY OF SEATTLE

By:

Signature

Kenneth Bounds

Supéerintendent, Department of Parks
and Recreation of The City of Seattle

//'

S

7
NATIONAL AUDUBON SOCIE"I/‘Y, INC.
Yy

A

ég-
Al’f
i
£

By: Ed

Signature &

. £
Print Name:
s
/
i
£
. 4
Date: 4
&
&
.
f('f
;:
7
7
,:‘éf




CITY ACKNOWLEDGMENT //
. A
STATE OF WASHINGTON ) //
7 )ss. /7
COUNTY OF KING ) yd
On this day of , 200_, before me, the undersignegg’ﬁ/ Notary

Public in and for the State of Washington, duly commissioned and sworn, personally appeared
KENNETH BOUNDS, to me known to be the Superintendent of the Departmellt-/of Parks and
Recreation of The City of Seattle, the municipal corporation that executed thg,ﬁ{/ithin and

_ foregoing instrument, and acknowledged the said instrument to be the free and voluntary act and
deed of said municipal corporation, for the uses and purposes therein megt?oned, and on oath
stated that-she was authorized to execute the said instrument. f

WITNESS my hand and official seal hereto affixed the day ahd year in this certificate
above written. 4

~NOTARY PUBLIC in and for the State
-of Washington, residing at _
My commission expires: i
Print Name:

STATE OF WASHINGTON )

: )ss.
COUNTY OF KING ) ;
I certify that I know or have»satisﬁﬁ%tory evidence that is

the‘person who appeared before me, and;‘éaidrperson acknowledged that-he/she signed this
-instrument, on oath stated that he/she vy’{is authorized to execute the instrument and
acknowledged it as the . e of National Audubon Society,
Inc., a New York nonprofit corporation, to be the free and voluntary act and deed of such party
for the uses and purposes mentioned'in the instrument.

Déte:

b ‘~Cn:‘~“k

NOTARY PUBLIC in and for the State
- of Washington, residingat __ 7

My commission expires: ;

Print Name:




Cindi Shiota
Date: April 8,2003

Name of Companion Legislation: DPR Agreement with National Audubon Society, Inc.
Version #2.

Form revised January 17, 2003

Fiscal Note
Department: Contact Person/Phore: DOF Analyst/Phone:
Parks and Recreation Cindi Shiota 390-3520 Marilynne Gardner 233-5109

Charles Ng 684-8001

Legislation Title:

AN ORDINANCE relating to the Department of Parks and Recreation; authorizing the
Superintendent to execute an agreement with the National Audubon Society, Inc. to renovate the
Seward Park Music Annex Building and the Hatchery for environmental education programs;
and establishing the conditions under which Audubon ‘may use and occupy a portion of the
named facilities for a period of ten years with an option to continue said use and occupancy for
an additional ten years.

Summary of the Legislation:

The proposed legislation authorizes the Superintendent of Parks and Recreation to enter into an
agréement with the National Audubon Society, Inc: to renovate the Seward Patk Music Annex
Building and the Hatchery for environmental education programs and establishing the conditions
under which Audubon may use and occupy a portion of the named facilities for a period of ten
years and exercise an option to continue to use and occup; a portion of the named facilities for
an additional ten years. No new appropriation authority is required. The Agreement
memorializes the parties” understandings and objectives pertaining to the provision of
environmental education programs, building renovation, budget, design, construction, project
management, and Audubon fund-raising requirements. DPR’s financial contribution to this
project is capped at $618,600 and Audubon has pledged to contribute the remaining $1,372,869
required to complete the project as mutually agreed and designed.

Appropriations (in $1,000’s): Not applicable.

Fund Name and Department Budget Control 2003 2004 Anticipated
Number Level* Appropriation | Appropriation
TOTAL N/A N/A N/A N/A

* This is line of business for operating budgets, and program or project for capital
improvements

Funds for this project have already been appropriated in the 2002 and 2003 Capital Improvement
Programs under CIP Program # K 723003 and CIP Project # K733120. No additional appropriation
results from this legislation.

AMAUDfsn.DOC 1




Cindi Shiota
Date: April 82003

Name of Comipanion Legislation: DPR A

Version #2.

Expenditures (in $1,000’s): Not applicable.

greement with National Audubon Society, Inc.

Fund Name and Department Budget Control 2003 2004 Anticipated
Number Level* Expenditures Expenditures
TOTAL N/A N/A N/A N/A

*This is line of business for operating budgets, and program or project for capital

improvements

Anticipated Revenue/Reimbursement (in $1,000°s): Not applicable.

Fund Name and Department Revenue Source 2003 2004
Numbexr Revenue Revenue

TOTAL N/A N/A N/A N/A
Notes:

As conditions such as the square footage to be leased by Audubon cannot be identified until the
renovation is completed, a "Form of Amendment" will be executed when this information is
available (Exhibit F of the Use and Occupancy Agreement).

Rent will be based on the fair market value of the space to be occupied by Audiubon plus 50% of
the fair rental value of the Building's common areas and 33% of the Hatchery program areas, with
annual adjustments based on the Consurer Price Index for all Urban Consumers, limited to 4%
each year. For the duration of the lease, Audubon shall be entitied to an offset against its rent for
the total amount of Audubon's capital contributions to the renovation project and for the value of
the public benefit of Audubon's environmental programs to under-served communities. Should
Audubon's contributions exceed the amount of offset, the excess shall be a gift to the City.

Total Permanent Positions Created Or Abrogated Through Legislation, Inciuding FTE Impact;
- -Estimated FTE Impact for Temporary Positions: Not applicable.

‘Fund Name and Position Title* 2003 FTE 2004 FTE

‘Number

Department

TOTAL N/A N/A N/A N/A

o List each position separately
New positions will be requested in the 2005 Budget (see Operations & Maintenance section

below). No positions will be abrogated as a result of this legislation.

Do positions sunset in the future? (If yes, identify sunset date): 1
[N/A

ANAUDSsn.DOC 2




Cindi Shiota

Date: April 8, 2003

Name of Companion Legislation: DPR Agreement with National Audubon Society, Inc.
Version #2.

Background (Include brief description which states the purpose and context of legislation and
include record of previous legislation and funding history, if applicable):

Renovation of the Annex Building intc an environmental education center was one of the
initiatives identified by DPR as a priority in the Neighborhood Parks, Green Spaces, Trails, and
Zoo Levy to further its commitment to environmental stewardship. City funding of $618,000
was identified for this purpose in Ordinance 120024 authorizing the Levy, which was
subsequently approved by the voters on November 7, 2000. DPR intends to revise the Proposed
2004-2009 CIP to reflect the addition of the hatchery element and the additional Audubon
funding commitment, to the Department’s Seward Park Annex project (CIP Project K733120).

This agreement is consistent with Ordinance 120024 which reads, in part, "Whereas the City
will seek to leverage funds through collaboration with County, State and Federal sources and
‘with private and non-profit organizations. . -through the development of partnerships for the
purpose of enhancing projects and programs funded through the levy Lid lift..."

In July 2001, the City passed Resolution 30339 authorizing a Memorandum of Understanding
between DPR and Audubon, which established a framework for the development of this
agreement.

The financiai cost of not implementing the legislation (Estimate the costs to the City of not
implementing the legislation, including estimated costs to maintain or expand an existing
facility or the cost avoidance due to replacement of an existing facility, potential conflicts with
regulatory requirements, or other potential costs if the legislation is not implemented):

This project was specifically approved by the voters as part of the Neighborhood Parks, Green
Spaces, Trails, and Zoo Levy on November 7, 2000.

Possible alternatives to the legislation which could achieve the same or similar objectives
(Include any potential alternatives to the proposed legislation, including using an existing
facility to fulfill the uses envisioned by the proposed project, adding components to or
subtracting components from the total proposed project, contracting with an outside
~organization to provide the services the proposed project would fill, or other alternatives):

L]

[N/A

Is the legislation subject to public hearing requirements (If yes, what public hearings have
been held to date):

Public meetings were conducted on March 6, June 5, 2002; and March 25, 2003. A Pafk Board
Hearing was conducted on April 10, 2003.

Other Issues (including long-term implications of the legislation):

If Audubon fails to successfully raise its required funding, it will reimburse DPR for its capital

contributions to the Project and DPR will use its funding to do small improvements to the

ANAUDfsn.DOC 3
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Cindi Shiota
Date: April 8,2003

Name of Companion Legislation: DPR Agreement with National Audubon Society, Inc,
Version #2.

Amnex Building. This will result in the continuation of the current, limited environmental
programming at Seward Park

FOR CAPITAL PROJECTS ONLY

Background (Include brief description that states the purpose and context of legislation, the
expected useful life, anticipated customers/users, assumed level of LEED or other sustainable
design elements. Also include record of previous legislation and funding history, if applicable):

| Not applicable. ) |

Spending Plan and Future Appropriations for Capital Projects (Estimate cost of legislation
over time; list timing of anticipated appropriation authority requests and expected spending plan.
Please identify your cost estimate methodology including inflation assumptions and key
assumptions related to the timing of appropriation requests and expected expenditures. In addition,
include the projected costs of meeting the LEED Silver standard in all facilities and buildings with
over 5,000 gross square feet of occupied space. Also, be sure to include percent for art and percent
for design-as appropriate):

Spending Plan and Budget 2003 2004 2005 | 2006 | 2007 | 2008 Total
Planning $31,665 ‘ $31,665
Design $210,279 |- $105,141 ; e L 8315,420
‘Construction L] $1,644,384 $1,644,384
_Total -$241,944 | $1,749,525 $1,991,469
Key Assumptions:
The above spending plan is based upon the following planned project schedule:

Planning and Design: 3" Quarter 2003 — 1% Quarter 2004

Construction; 1 Quarter 2004 — 4™ Quarter 2004

Building and Hatchery Opens: 1* Quarter 2005

Funding source (Identify funding sources including revenue generated from the project and the
expected level of funding from each source):

Fuhding Source 2003 2004 2005 2006 | 2007 | 2008 Total

2000 Parks Levy Fund $124,000 $494,600 $618,600

(33850)

Audubon Funding $236,352 | $1,135,517 $1,372,869
TOTAL | $360,352 | $1,631,117 $1,991,469

AMUDfn.DOC 4




Cindi Shiota

Date: April 8; 2003

Name of Companion Legislation: DPR Agreement with National Audubon Society, Inc.
Version #2.

‘Bond Financing Required: Not applicable,

Type Amount Assumed Term Timing Expected
Interest Rate Annual Debt
Service/Payment
TOTAL N/A N/A N/A N/A N/A
Uses and Sources for Operation and Maintenance Costs for the Project:
O&M 2003 2004 2005 2006 2007 2008 Total
| Uses
| StartUp
On-going 36 37 38 39 150
Sources (iiemize)
2000 Parks Levy Fund 36 37 38 39 150
Key Assumptions:-

Audubon will pay all the costs of utilities, custodial service, and security alarm costs at the
Annex Building. DPR will pay the same costs at the Hatchery with existing base budget
funding allocated to the Annex Building, New O&M costs expected to come online in 2005 are
| funded by the 2000 Parks Levy Fund and include gardening supplies, a-0.02 Utility Laborer, a
0.02 Gardener, and major maintenance work related to the Seward Park Annex — Renovation
project.

Periodic Major Maintenance costs for the project (Estimate capital cost of performing periodic
maintenance over life of facility. Pleasc identify major work items, frequency):
"~ Major Maintenance Item Frequency Cost | Likely Funding Source

TOTAL

Funding sources for replacement of project (Identify possible and/or recommended method
of financing the project replacement costs):
[ Not applicable. ]
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STATE OF WASHINGTON ~KING COUNTY
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160747

] No. ONLY PUBLICATION
City of Seattle,Clerk's Office :

Afﬁdavitpf Publigation

The undersigned, on oath states that he is ‘an authorized representative of The Daily Journal of
Commerce, a daily newspaper, which newspaper is-a legal hewspaper of general circulation and it is now
and has been for more than six months prior to the date of puiblication hereinafter referred to, published in

“the English Janguage continuously as a daily-newspaper in Seattlé, King County, ‘Washington, and it is now
and during all of said time was printed in an office maintained-af the aforesaid pla¢e of publication of this

“newspaper. The Daily Journal of Commerce was on-the 12™ day of June, 1941, approved as a’legal’
newspaper by the Superior Court of King County,

The notice in the exact form anﬁexéd, was published in regular issues of The Daily

Journal of Comimerce, which was regularly distributed to'its subscribers during the below stated period.
The annexed notice, a -

CTOT:121189-121194 TITLE

was published on

7/9/2003
. —
-
ubscribed and sworn to before ffiggn
ng
7/9/2003 Va2,
. W J #/’4 6\?/”4’,
" Notary public for the State of Washingtony = .
o : residing in Seattle T Zz
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DEVELOPMENT AGREEMENT
' Between
N THE CITY OF SEATTLE
Department of Parks and Recreation
and
NATIONAL AUDUBON SOCIETY, INC.

THIS DEVELOPMENT AGREEMENT (the “Agreement”) is made and entered into by and
between THE CITY OF SEATTLE (“City”), a first class city of the State of Washington, acting
by and through its Department of Parks and Recreation (“DPR”), and NATIONAL Audubon
SOCIETY, INC. (“Audubon™), a not-for-profit corporation organized in 1905 under the laws of
the State of New York. '

RECITALS

WHEREAS, the City owns and DPR has jurisdiction over and manages Seward Park
including the Seward Park Music Annex Building (the “Building”) and the Hatchery located
- within Seward Park; and

- WHEREAS, on November 7, 2000, the voters of the City of Seattle approved Ordinance

120024, thie Parks and Green Spaces Levy, which identified the sum of $618,600.00 to partially

‘fund renovation of the Building and the Hatchery for use as an Environmental Education Center
-(the “Project™); and

: WHEREAS, Ordinance 120024 exprésses the City’s intention to leverage said funds
‘through collaborations with public and private organizations to enhance the prajects and
programs funded through the levy lid lift; and - :

. ~"WHEREAS;, Audubon is a private non-profit conservation organization, whose mission is
to conserve and restore natural ecosystems, focusing on birds, other wildlife, and their habitats
for the benefit-of humanity and the earth’s biological diversity. The organization is named after

- naturalist and wildlife painter John James Audubon, a renowned conservationist of Haitian and

Frenchi parentage; and

- WHEREAS, Audubon has established a state office in Washington, Audubon
- Washington; to carry out its mission and oversee its activities in the State of W ashington; and

] 22 WHEREAS, DPR has established an Environmental Stewardship Commitment
Statement, which reads; in part,

‘Seattle Parks and Recreation will be a role model for environmentally friendly practices.
-~ The Department will provide opportunities and offer programs for citizens that foster
awareness, appreciation, and knowledge that inspire actions to protect and enhance the

4
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natural environment. All Department classes and programs will promote environmental
stewardship and volunteerism; and -

smaws,

WHEREAS, DPR and Audubon both work to educate the general public about
environmental issues and conservation and to develop educational programs for children, youth,
and families; and

WHEREAS, both parties share a commitment to serving diverse audiences and a
programmatic approach that uses first-hand experience in the natural habitat; and

WHEREAS, Audubon and DPR concur that the renovation of the Building and the
Hatchery is an appropriate project for a public/private partnership: and

“3A01LON

WHEREAS, the parties agree that the public benefits from this programmatic partnership
are-substantial, including financial contributions from Audubon to renovate and improve the
Building to develop an important public environmental education and community programming
facility; and

WHEREAS, Audubon and DPR recognize that they cannot accomplish the
environmental and conservation educational goals alone and given the many other demands for
DPR’s financial resources, DPR cannot complete the Project without substantial private
donations; and

- WHEREAS, Audubon recognizes that a successful private fundraising campaign needs a
public commitment to the Project from governmental agencies, including the City; and

WHEREAS, Audubon and DPR desire to collaborate to achieve their shared long-term
vision and goals with respect to the renovation of the Building and the Hatchery and the
--development and delivery of complementary community-based environmental education
programs and conservation initiatives to a diverse audience; and
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WHEREAS, Resolutior: 30339 authorized a Memorandum of Understanding between
. DPR and Audubon for a-partnership to provide environmental education in Seward Park; for the
renovation of the Seward Park Music Annex Building for said purpose; and authorizing future
work to implement the terms of the parties’ agreement; and

: WHEREAS, Audubon 2nd DPR wish to enter into this Agreement for the purpose of i
-setting forth the development parameters and funding commitments and establishing the
‘parameters for joint use of the Building and the Hatchery.

. NOW , THEREFORE; in consideration of the mutual promises, terms, conditions and
covenants described-herein, DPR and Audubon agree-as follows:

ARTICLE |  DEFINITIONS
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Capital words not defined herein shall have the meanings ascribed to them in the Use and
Occupancy Agreement between the City and Audubon, attached hereto as Exhibit E.

11 “Approval” (or “Approved”) means the prior written consent of a party whose consent is
required, or an authorized designee theteof,

12 *“Audubon Project Representative” means the individual/entity hired by Audubon to manage
the Building portion of the Project for Audubon.

1.3~ *“Audubon Share of Project Costs™ means the total sum of $1,372,869.

1.4 “Building” means the Seward Park Music Annex Building located at 5902 Lake Washington
Boulevard, Seattle, Washington, and situated on the real property described on Exhibit A and
“depicted on Exhibit B hereto.

L5 “Building Coramon Areas” means those portions of the Building not used exclusively for
DPR's TREC program nor within the exclusive control of any tenant, licensee or
concessionaire, including, but not limited to, meeting rooms, restrooms, the kitchen and
lobby:

1.6 - "Building Design Program" means the scope, schedule and budget along with associated
considerations and review requirements that shape the design and construction, providing
general guidelines and values to be achieved as well as specific direction to the designer and

-~ those directly-involved in the design and construction management.

L7 "City Project Manager” means the individual(s) designated as such by the Superintendent to
- manage the Project for City.

1.8 = “City Share of Project Costs” means the total sum of $618,600.00.

“Construction Costs” means-the sum stated in the line items for Construction Costs in the
Project Budget for the Building and the Hatchery. The term Construction Costs includes
costs incurred under any construction contract and such other Project-related costs as are
approved by Audubon-and the Superintenderit.

—
\O

1.10 ~*“Design” means the graphic and written description of the Project including the
instructions/specifications to be followed by the construction contractor to construct all or any
- portion of the Project.

11 = “Eavironmental Law(s)” means any federal, state and local laws (whether under common
law, statute; ordinance, rule, régulation, code or otherwise), permits, orders, decrees, and other
requirements of governmental authorities relating to the protection of human health or the
environment, whether existing as of the date hereof, previously enforced, or subsequently
enacted.
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“Force Majeure” means delays due to war, terrorism, insurrection, strikes, lockouts, riots, g
floods, earthquakes, fires, casualties, acts of God, acts of the public enemy, epidemics, : %
quarantine restrictions, freight embargoes, lack of transportation, governmental restrictions or

priority, litigation, weather or soils conditions that necessitate delays, inability to secure

necessary labor, materials or tools, delays of any contractor, subcontractor or supplier, acts or

failure to act of any public or governmental entity or any other unforeseeable causes beyond

the control or withouit the fault of either party.

"Hatchery" means the currently fenced facilities and ponds located in the eastern portion of
Seward Park, depicted on Exhibit B hereto.

‘2OILON

“Hazardous Material” means any element, compound, chemical, chemical mixtire, or other
substance thet is identified as, or determined to be, a hazardous, toxic or dangerous substance,
pollutant, contaminant, waste or material under, or is otherwise regulated under, any
Environmental Law or other law relating to chemical management, environmental - -
contamination, environmental cleanup or nuisances, including, without limitation, petroleum
and petroleum products, asbestos, radon and other radioactive materials, bio-hazards and lead-
based paint.

“Loaned Employee Agreement” means an agreement between the City and Audubon
whereby a DPR naturalist is assigned to assist Audubon in the development and delivery of
environmental programs at Seward Park.

“Premises” means that portion of the Building to be leased from the City to Audubon,
pursuant.to the Use and Occupancy Agreenient, Exhibit E.

"Project” means renovation of the Building and the Hatchery for use as an environmental
education center. :

“Project Budget” means the cost of the Project, as last estimated by the pariies hereto, which
estimate i3 attached heéreto, labeled "Exhibit C-n" (with “n" being the sequential nuniber of the
latest revision, if'any, thereof); provided that, unless otherwise agreed by the parties, in no
event shall the total Project Budget exceed $1,991,469.
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“Release”, when used with respect to Hazardous Materials, includes any actual or imminent
spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping, or disposing in, on, under or about any part of the Premises, Building or
any adjacent property of such materials.

"Remediation Activities" include, without limitation, activities in connection with the

investigation of site conditions and all activities required to locate, assess, evaluate, remediate, ;
cleanup, remove, contain, treat, stabilize, monitor or otherwise control any Hazardous
Material,
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1.21 “TREC” means Teens for Recreation and Environmental Co: servation, a DPR outdoor
N expedition-level program designed to expose multi-ethnic teens to environmental education,
urban conservation and stewardship, while creating an environment for community leadership

and empowerment,

ARTICLE 2 PURPOSE; LONG TERM OCCUPANCY; INTERIM USE; CONSTRUCTION
TIMING; APPROVALS

>
—

Purpose. 'The purpose of this Agreement is to memorialize the parties® understandings and
objectives with regard to the renovation of the Building and the Hatchery and the use of each
facility to deliver public environmental programs. Once the Building is renovated, it is
anticipated that it will house a DPR naturalist assigned to Audubon pursuant to the Loaned
Employee Agreement, DPR’s TREC program and Audubon’s nature programs based at
Seward Park. It is the parties’ intent that use of the Building and the Hatchery be consistent
with DPR’s education and conservation objectives. It is also the parties” intent that their
respective programs at Seward Park will complement the otker entities’ programs and that
they will coordinate the delivery of education and conservation objectives to avoid -
duplication within Seward Park.

‘HOILON
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Long Term Occupancy by Audubon.- Contemporaneously with this Agreement, the parties
shall execute the Use and Occupancy Agreement, Exhibit E, which will: (1) establish
Audubon’s right to use-and occupy the Premises; (2) establish Audubon’s right to use the
~ Building Common Areas, the Hatchery Program Areas and the Seward Park Common Areas;
- and (3 set parameters for the coordinated delivery by the parties of public environmental
“programs in Seward Park; all in accordance with the terms contained herein and in the Usr
and Occupancy Agreement. Upon issuance of the Certificate of Occupancy for the
the parties shall modify the Use and Occupancy Agreement to include the actual sqs:- .~
footage of the Premises and Building Common Areas; the dollar amount of the annual rent,
including offsets, as determined pursuant to the criteria set forth in Article V of the Use and
Occupancy Agreement; and the date of the first Consumer Price Index adjustment, as those
terms are defined in the Use and Occupancy Agreement,

l.
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2.3 - Interim Use of Building. Prior to the completion of the Project, Audubon may use the
“Building's conference and activity rooms, subject to their availability. Audubon may also use
Seward Park's established trails and shoreline for environmental programming purposes
pursuant to'a DPR Use Permit and subject to their availability, with authorized uses being in
accordance with the then-current DPR fees-and charges, if applicable. Audubon may also
show the Building to prospective funding sources for the Project and may enter the Building
*_Tor purposes of facilitating design and renovation of the Building; provided that, Audubon’s
interim use of the Building shall be coordinated with use of the Building by DPR’s TREC and
Naturalist Program staff and other scheduled uses of the Building and shall not disrupt
activities occurring in the Building. Notwithstanding the foregoing, the City agrees that
TREC and the Naturalist Program staff shall vacate the Building within ten (10) working days
from the date that Audubon provides notice of the commencement of construction work
pursuant to Article 6.8.1 of this Agreement and neither TREC nor the Naturalist Programs
5
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staff, nor any other party, shall have the right to enter the Building or the construction area
until a Certificate of Final Completion has been issued for the Building, except for inspections
as described in Article 6.4. DPR shali be solely responsible for removing all DPR and
personal materials from the Building prior to the commencement of construction.

Construction Timing. The parties agree that the following parameters shall govern the
commencement and completion of construction:

2.4.1  Audubon acknowledges that the Project Budget is based upon construction
commencing in 2004. To that end, Audubon agrees that it will diligently
endeavor, but is not required, to cause construciion of the Building portion of the
Project to commence by the end of 2004, In the event that Audubon does not
commence construction in 2004, and as a result of such delay, the cost of
construction increases based upon the inflationary index or from deterioration of
the Building’s condition, Audubon agrees to be solely responsible for such cost
increases unless such delay or cost increase is a direct result of any action or

" inaction of the City that was not caused by some aciion or inaction by Audubon.

The City similarly acknowledges that the Project Budget is based upon
construction commencing in 2004. To that end, the City agrees that it will
diligently endeavor, but is not required, to cause construction of the Hatchery
portion of the Project to comnience by the end of 2004; provided that the City
agrees that it will not commence construction of the Hatchery until such time that
Audubon commences construction of the Building. In the event that the City is
unable to commence construction in 2004 solely as a result of Audubon's failure
to.commence construc ‘ion of the Building in 2004 Audubon shall be responsible
for any cost increase in the Project Budget for the Haichery which is attributable
to inflation (as based upon the standard inflationary index). If the delay-in the
commencement of construction of the Hatchery is a result of causes other than
Audubon's-failure to commence construction of the Building in 2004 and is not a
direct result of any action or inaction by Audubon, the City shall be solely
responsible for any attendant cost increases in the Project Budget for the Hatchery

2.4.2 ~ Unless extended by the City, Audubon shall commence construction of the
Building no later than December 31, 2006. In the event that Audubon has not
commenced construction of the Building by this date, through no action of the
City and barring Force- Majeure events, the City may immediately terminate this
Agreement pursuant to Article 11 of this Agreement.

2.43  Once construction of each component of the Project has commenced, the responsible
party will proceed with diligence to cause such component to be renovated in
aceordance with all approved Project designs, specifications, and schedules, subject
to delays for Force Majeure. Each party agrees that every reasonable effort will be
made to complete its respective component of the Project by December 31, 2007,
consistent with the terms of the Ordinance 120024; provided, that, as to Audubon,

6
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the following shall apply if construction of the Building is not complete by such
date:

(a) The City shall use its best efforts to extend use of any remaining portion of
the City Share of Project Costs beyond the end of 2007 or, in the alternative,
to identify another source of public funds to replace the unspent levy
proceeds.

(b)  Inthe event that the City is unable to extend the remaining portion of the
City Share of Project Costs beyond December 31, 2007, or to identify
another source of public funds, Audubon shall be solely responsible for all
costs necessary to complete the Building; provided that, the City shall be
obligated to pay any invoice for an agreed upon City contribution per the
Project Budget which has been received from Audubon by December 31,
2007.

ARTICLE 3 AUDUBON'S FINANCIAL COMMITMENT

3.1

Funding Thresholds. Prior to Audubon's execution of any confracts associated with the
Project-Budget (i.e. design or construction related contracts), Audubon must submit to DPR
documentation (including actual reccipts and pledges) of having raised the full amount of
Audubon’s required funding for that particular portion of the Project as follows:

a) Prior to execution of the design contract for the Building, Audubon must submit to DPR
- - -documentation of having raised $236,353..

b)- Prior to execution of the construction contract for the Building, Audubon must submit to
DPR documentation of having raised $1,136,517 plus any additional sum as mutually
agreed upon by both parties.

Control of Funds. Audubon agrees to place such funds in Audubon-controlled restricted
accounts; provided that, the interest earned on such accounts shall be unrestricted and the
interest earned may be-used by Audubon for any purpose, consistent with Audubon
accounting practices and-donor restrictions.

Usable Building Commitment. Subject to Article 7 below (City Environmental Indemnity),
following the commencement of construction, Audubon agrees and warrants that, if Audubon

_abandons the Project prior to the issuance of'the Certificate of Occupancy for the Building,

Audubon shall pay the amount required to make the Building usable and habitable as required
by code and consistent with DPK standards, and shall reimburse the City for the City
contributions to the Project planning, design and construction; provided that, in no event shall
that amount exceed the unused portion of Audubon’s $1 ,372,869 total funding commitment

- plus any additional sum previously agreed upon by both parties. For purposes of this Article

3.3, the term “abandon” shall mean Audubon’s failure to direct its construction contractor to

7
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finish the Building pursuant to the construction contract, unless due to a delay caused by the
City’s wrongful action or failure to act or a Force Majeure delay, or to cause, through failure
to pay its construction contract, its contractor to physically and permanently abandon the
Building; provided that, in the event that Audubon and its contractor are engaged in a fee
dispute-and Audubon has withheld payment of the construction contract pending resolution of
the dispute, any abandonment by the contractor for such reason shall not be deemed an
abandonment for purposes of this Article 3.3.; provided that, Audubon diligently pursues
resolution of the dispute and, in any event, causes the construction of the Building to
continue.

ARTICLE 4 PROJECT BUDGET; COST SHARING

4.1  Project Budget. The Project Budget, as most recently revised, is appended to this Agreement
as Exhibit C-1 and incorporated herein by this reference.

4.1.1 No ciiange to the total Project Budget shall be made without the mutual Approval
of the City Project Manager and Audubon, which approvals will not be
unreasonably withheld.

4.1.2° Each Project Budget revision shall be effective when signed by the City Project
*Manager and Audubon. No further amendment of any portion of this Agreement
shall be required. A signed copy of the latest revised Project Budget shall be
- appended to this Agreement in substitution of any other appended Project Budget,
and-each-such attachment, by this reference, is and shall be incorporated herein.

4.2 Project Cost Sharing. The City and Audubon agree to share the total Project costs-as set forth
- in the Project Budget as the same may be adjusted from time to time as provided in this
Agreement as follows: for the renovation of the Building, Audubon shail pay $1,372,869 and
the. City shall pay $305,577. For the reriovation of the Hatchery, the City shall pay $313,023.
Of the City's $305,577 for the Building, approximately $25,431 has already been spent or
encumbered by the City for planning and design work.

4.2.1 The parties shall ensure that the bids for the Building and Hatchery portions of the
Project are separately stated. If bids for either portion of the Project exceed the
current estimate, the scope of that component of the Project shall be reduced as
provided in Articie 6.5, below.

4.2.2 If the Project costs are less than $1,991,469, City and Audubon each shall pay a
-proportionate share of such Project Costs (i.e., City’s share shall be
$618,600/$1,991,469 and Audubon’s share shall be $1,372,869/$1,991,469). If
actual construction costs for either portion of the Project are less than budgeted,
the savings shall be used to offset cost overruns in the other portion of the Project.
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4.3 Fundraising Assistance. It is anticipated that the Audubon Share of Project Costs will come
from private donations and, potentially, public grant sources other than DPR. DPR will assist
Audubon in its fundraising efforts by communicating DPR’s support for the Proiect and
making appropriate representatives available to provide information and answer questions at
fundraising events whenever possible.

4.4  Present Fundraising Status. As of the date of this Agreement, Audubon has raised $200,000
of the $1,372,869 that it has committed toward the Building portion of the Project. Audubon
agrees that, from time to time, upon request by the City, it shall provide the City with
documentation of such funds; provided, however, that, Audubon shall not be required {o
provide any identifying information relating to private fundraising activities or private donor
information.

HOILON

ARTICLE'S RENOVATION PROJECT; DESIGN

Management of Project Design. Audubon shall contract for and manage the design for the
Building renovation. DPR shall contr.ict for and manage the design for the Hatchery
renovation. Design approvals, which shall not be unreasonably withheld, shall be obtained
fromthe non-managing entity at completion of the design program, early schematics, 100%
schematics, 50% design development, 100% design development, 50% construction drawings
and 99% construcuon drawings; provided that, unless otherwise agreed by the parties, the
non-managing entity will complete its review and provide to the other party notice of its
~-approval or disapproval thereof within seven (7). working days of receipt of such design.
Each party shall ensure that the other, through the respective Project Representatives, is
provided the oppoitinity to be involved and serve as a participant in on-going
decision-making with respect to the design and construction of the Project, which
participation shall include; without limitation, attending design team meetings, providing
comments on design, attending meetings with the construction contractor(s), and providing
comments on construction issues. Audubon shall pay for any additional DPR assistance it
requests (above any budgeted assistance) during the design phase at the then current DPR
project management rates.

2
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52 Design Values. City and Audubon agree that the Project design shall comply with any
: requirements establish.. 1 by the City’s Landmark’s Board, with any other adopted City and
Park standards, and the mutually agreed upon design programs for each component of the
Project. - To the extent feasible, the parties shall incorporate design elements such as would
allow a structure to achieve the certified level of the United States Green Building Council
Leadership in Energy and Environmental Design rating system. In addition, and to the extent
feasible within the project budget, the design of the Hatchery portion of the project will
incorporate methods for controlling vehicle access between the Building and the Haichery.

SOILON SIHL Ny

Public Involvement in Project Design. In accordance with City policies, Audubon shall
conduct a public meeting to develop consensus on the Building concept and scope prior to
schematic design. It shall conduct a second public meeting after schematic design, and a third
public meeting prior to completion of construction documents. 1f Audubon so requests, DPR
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shall attend and participate in such meetings, at Audubon’s expense; otherwise, DPR staff
may voluntarily attend any such meetings at their own expense.

i
1N

Public Work. The design contract for the Building shall be by Audubon pursuant to processes
that: (a) satisfy all state and local laws for the solicitation of proposals or bids by contractors
who are qualified to undertake design of the Building, and (b) fully comply with all other
applicable federal, state and local requirements applicable to the Building, including those
requirements related to the inclusion of required terms and conditions applicable to the
Building in all such contracts. Among other requirements, such contracts will meet the
following requirements for City public works projects utilizing City funding; (i) fair
contracting practices (Chapter 14.10 SMCY); and (ii) all applicable federal, state and local
nondiscrimination requirements.

2.5~ Chapges in Approved Building Design and Specifications. If Audubon proposes to change or
amend the approved Building design or any specification(s) that would cause the Building to
exceed the Project Budget for that portion of the Project or that would result in a change
contrary to the requirements established by the City’s Landmarks Board or any other adopted
City or DPR standards or the Building Design Program, such proposed change or amendment
will be subject to the written approval of the City, which approval sk!! not be unreasonably
withheld. The City will complete its review of any such proposed changes or amendments
and provide to Audubon notice of its approvai or disapproval thereof within ten (10) working
days of receipt of any such proposed change or amendment.

5.6  No Representations or Liability. No City approval of any Building design or specification(s)
(or amendments thereto) shall constitute an opinion or representation by the City-as to their (6]
- compliance with any law, ordinance or standard, or (ii) suitability for any puipose other than
thiose associated with the Building
2.1 Americans with Disabilities Act. Audubon shall comply, and require its consultants and

contractors to comply, with all applicable provisions of the- Americans with Disabilities Act
(“ADA”) i performing its obligations under this Agreement. Faiiure tc comply with the
provisions cf the ADA shall be considered a material breach of this Agreement.

ARTICLE 6 - RENOVATION PROJECT; CONSTRUCTION

6.1  Management of Project Construction. Audubon shall contract for and manage construciion of
 the Building improvements in consultation with DPR and DPR shall contract for and manage
construction of the Hatchery improvements in consultation with Audubon. Consistent with
Article 9 of this Agreement, Audubon shall insure that its contract for construction contains a
- construction warranty of not lees than one year and shall provide that the City is an intended
beneficiary of such warranty.

6.2 = Regulatory Approvals; Compliance. Each party shall be responsible for securing all
necessary regulatory approvals related to the development and construction of its portion of
the Project and each party shall be responsible for ensuring compliance during construction

10
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with any and all conditions or other requirements associated with such regulatory approvals.
B The parties agree to work cooperatively with one another, as necessary, to secure necessary
regulatory approvals,

6.3  Public Work. The construction of the Project shall be a public work and Audubon shall
comply with all laws with respect thereto. The construction contract for the Building shall be
let by Audubon pursuant to processes that: (a) satisfy all state and local laws for the
solicitation of proposals or bids by contractors who are qualified to undertake development or
construction of the Building, and (b) fully comply with all other applicable federal, state and
local requirements applicable to the Building, including those requirements related to the
inclusion of required terms and conditions applicable to the Ruilding in all such contracts.
Among other requirements, such contracts will meet the following requirements for City
public works projects utilizing City funding: (i) fair contracting practices (Chapter 14.10
SMC); (i) all applicable federal, state and local nondiscrimination requirements; and (iii) the
requirements set forth in RCW 35.22.650.

CHDILON

6.4 Site Visits and Inspections. Each party shall allow the other party, through the respective
Project Managers, to visit its construction site to review and inspect the work; provided that,
any such inspection shall be a cost borne solely by the inspecting party and shall not be
deducted from the Construction Costs, unless the costs are included within the Project
Budget. To the extent that official ‘nspections are required by applicable City codes and
regulations, Audubon may emplo; . ralified inspector for such purpose; provided that,
Audubon must obfain DPR’s app .+ +uch inspector prior to the required inspections, :
which approval will not be unreaso::a¥;v -vithheld or delayed. -

6.5 Options if Bids Exceed Total Construction Cost. If the bid received for either component of
the Project from the lowest and best bidder exceeds the estimated construction cost for that
Project component, the party responsible for managing that component of the-Project (the
“managing party”) may (i) reject all bids and re-bid that component of the Project; (ii) consult

. with the appropriate architect to identify design changes to the Building Design Program that

- would enable that component of the Project to be constructed within the budgeted amount; or
(ili) voluntarily pay the incr:ased amount and proceed with construction. ‘In the event ofa
redesign, such design changes shall be implemented and the managing party shall again invite
bids for the construction of that component of the Project or any portion thereof; provided
that, if design changes are elected to reduce the cost of construction of a Project component,
the non-managing party may, at its option, pay-the difference in cost to retain the original or
more costly design,
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6.6  Cost Overruns. If, during construction, it becomes apparent that the actual construction costs

" for either component of the Project will exceed the estimated construction custs shown in the
current Project Budget, including any contingency allowance, for thzi component of the

Project, the managing party shall be solely responsible for any cost overruns for that

component of the Project; provided that, the partics may agree, if possible, that Project funds

be reallocated so that the total Project cost remains within the Project Budget; provided :

further that, the managing party may seek a design modification to bring that component of i
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the Project within the estimated construction costs, subject to the approval provisions
contained in Article 6.8.2. 1fa design modification is made, the managing party shall be
solely responsible for paying all costs associated therewith.

6.7 Additional Funding. If either of the events described in Article 6.5 (bids exceed the Project
Budget) or Atticle 6.6 (cost overrun) occur, the City and Audubon, as an alterative or an
additional remedy, may agree upon a collaborative plan to seek additional funding. Any such
agreement or plan shall be set forth as an amendment to this Agreement and to the extent
practicable, shall include provisions for both public and private funding sources.

‘JOILON

6.8 Construction Phase Approvals and Control of Work

6.8.1 Work Notification. Audubon shall notify DPR, in writing, at least ten (10)
working days prior to the commencement of construction work on the Building. At that
time or-earlier, if possible, Audubon shall provide information on the areas that will be
needed for staging of construction. DPR shall approve such areas, or identify alternate
areas for staging if necessary-to avoid disruption of community use of the park; provided
“that, DPR shall ensure that any alternative construction areas are convenient to the
Building construction areas and will not add undue costs to construction of the Building.
DPR shall thereafter, in a timely manner, issue construction license agreements for such
staging areas.

-0.8.2° Construction Phase Approvals-and Control of Work. In addition to its right to
approve the Building design and specifications, the City-shall have the right to approve,
in advance and in writing, any proposed changes to the work during: construction that
would-cause the Building to exceed the Project Budget for that portion of the Project or
that would result in a change contrary to the requirements established by the City’s
Landmarks Board or any other adopted City or DPR standards or design program. The
City’s approval decision under this Article shall be delivered within five (5) working
days. In addition, each party will invite the non-managing party to participate in their
weekly construction meetings.
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6.9- - Substantial Completion. - Audubon shall notify the City Project Manager in writing when the
Building is substantially completed. As part-of such notification, Audubon shall advise the
City Project Manager of any items of work that remain incomplete and a schedule for their
completion. -Such nofification shall include the signature of tiie inspector approved by the
City pursuant to Article 6.4 above.

Final Completion Date; Certificate of Occupancy. Final completion of the Building will have
been achieved when (i) a permanent Certificate of Occupancy for the Building has been
issued, and (ii) all remaining work items, including “punch list” items, have been completed
to the satisfaction of the City.

N
—
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6.10:1 Audubon shall schedule a final inspection of the Building when it and its
construction contractor believe construction of the Building has been finally completed.
Following notice of same from Audubon, the City Project Manager will conduct an
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inspection of the Building with Audubon and its design consultant and construction
contractor.

If; following such inspection, the City agrees that construction of the Building is finally
complete, the City will so advise Audubon by written notice within five business days
after the inspection. Such written notice will include a Final Completion Date for the
Building, as determined by the City. However, -if the City, following such inspection,
does not reasonably consider the construction of the Building to be finally complete, the
City will so advise AUDUBON by writtent notice within such five day period stating the
reasons for the City’s decision.

‘JOILON

Upon receipt of any written notice from the City that the construction of the Building is
not finally complete, Audubon shall diligently pursue the remaining work necessary to
achieve final completion. - Subsequent inspection(s) for purposes of determining whether
construction of the Building is finally completed shall occur in the manner set forth
above.
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6.10.2 Once a permanent Certificate of Occupancy has been issued and a Final Completion
Date for the Building has been established, a Certificate of Final Completion will be issued
by-the City; provided, however, that such date and certificate shall not constitute acceptance
by the City of any. unauthorized or defective work or materials.

6.11 Buiiding Construciion Closeout Phase. The Building Construction Closeout Phase will
commence uporn: issuance of the Certificate of Final Completion for the Building.

Within 120 days from the date of the issuance of the Certificate of Final Completion,
Audubon shall perform the following obligations (“Audubon’s Closeout Obligations™):

(a) To the extent separately assignable, assign to the City all manufacturers’
guaranties and warranties and related to the materials and fixtures provided to
Audubon and located in the Building;

" INSINNO0A JHL 40 ALITVND IHL O

(b) Secure and deliver to the City unconditional lien releases related to the
Building from the Building design consultant, construction contractor,
subcontractors, suppliers, vendors, laborers and material men;

{c) -Furnish the City with one (1) original complete sets of Mylar drawings
(“Record Drawings”) reflecting the final “as built” condition of the Building
{black background prints are not acceptable). The Record Drawings shall also be
provided to the City on electronic media that is compatible with Auto Cad 2000 or
later version;

(d) Fumish the City with all contractor maintenance manuals related to the
Building, including operating manuals, equipment brochures, paint schedules and
material brochures;
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(e) Deliver to the City all other Building information such as operating manuals
and warranties and in Audubon’s possession that reasonably relate to the use and
operation of the Building;

(f) Deliver to the City all ceriificates of occupancy and other permits and
approvals necessary for the use and operation of the Building ; and

(z) Attend a warranty walk through meeting scheduled by the City within one
year of the issuance of the Certificate of Final Completion,

6.12 Defective or Unauthorized Work or Materials. If, within one year after the issuance of the

Certificate of Final Completion, the City notifies Audubon that it has discovered defective or
unauthorized work or matetials, Audubon shall cause the correction of the defeciive or
unauthorized work or materials as covered by the bond described in Article 9.3.3 (b} or, at the
City's discretion, assign the right for the City to pursue Audubon's contractor or suppiier
thereof. Any disputes between Audubon and the City regarding the defective or
unauthorized work or materials will be addressed through Atticle {3 (Disputes).

ARTICLE7 ENVIRONMENTAL INDEMNITY

7.1

Audubon’s Environmental Indemnity. If, after the commencement of construction on the
Building, any act, omission or negligence of Audubon or any of its agents results in any
contamination of the Premises, the Building or the surrounding property or in the Release of

- Hazardous Material from; on, in, on or beneath the Premises, the Building or adjacent

property, then Audubon shall indemnify the City from and against all losses (including,
without limi.ation, the loss or restriction of the use of the Building or adjacent property and
sunis paid in settlement of claims, fines, civil penalties, attorneys’ fees, consultants’ fees and
experts” fees and costs) resulting from such Release. The foregoing indemnity includes,
without limitation, costs incurred in connection with the investigation of site conditions and
all activities required to locate, assess, evaluate, remediate, clean up, remove, contain, treat,
stabilize, monitor or otherwise contro! any Hazardous Material, and to restore the Building or
adjacent property. to its prior condition.  Without Limiting the foregoing, if Audubon or any of

-its agents or invitees causes or permits the Release of any Hazardous Materials on, about, in

or beneath the Building or adjacent property, Audubon shall immediately, at no expense to
the City, take any and all necessary actions to.abate and remediate the Release in accordance
with all Environmental Laws. Audubon shalt afford the City a-full opportunity to participate
in any discussions with governmental regulatory agencies regarding any settlement
agreement, cleanup or abatement agreement, consent decree, or other compromise or

- proceeding involving Hazardous Material. This indemnity provision shall survive termination

or.expiration of this Agreement,

City’s Environmental Indenmity. If any act, omission or negligence occurring prior to the
commencement of Audubon’s construction activities, and not as a result of any act, omission
or negligence of Audubon or any of its agents, results or has resulted in any contamination of
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the Building or the surrounding property or in the Release of Hazardous Material from, on, in,
or beneath the Building or adjacent property, then the City shall indemnify Audubon from and
against all losses (including, without limitation, the loss or restriction of the use of the
Building and delays in the construction of the Building and sums paid in fines, civil penalties,
attorneys’ fees, consultants’ fees and experts’ fees and costs) resulting from such Release.
The foregoing indemnity includes, without limitation, costs incurred in connection with the
investigation of site conditions and all activities required to locate, assess, evaluate, remediate,
cleanup, remove, contain, treat, stabilize, monitor or otherwise control any Hazardous
Material and any increased costs of construction of the Building resulting from such Release.
The City’s indemnity under this Article shall be limited to any contamination of the Premises
oradjacent property that results from activities occurring or causes originating prior to the
commencement of Audubon’s construction activities and not as a-result of any act, omission
or-negligence of Audubon or any of its agents. This indemnity provision shall survive
termination or expiration of this Agreement.

ARTICLE8 REPORTS; APPLICATIONS FOR PAYMENT.

8.1

Invoicing. During the design phase of the Building portion of the Project, Audubon's Project
representative shall invoice DPR's Project Manager for the City's portion of the Building's
design contract. The total amount of the City's contribution to the Building's design contract
is $20,406 or approximately 12.6% of the total estimated design contract amount of $161,642.
As the City has already expended or encunibered $4,063 of the Building's désign costs, the
remaining balance for which the City shall be responsible is $16,343.  Audubonshall bill the
City at the rate of 12.6% of the Building's design contract costs as they are incurred by

- “Audubon until the City's remaining funding obligation of $16,342 is expended. Each invoice

shall contain a general status report, the percent of each design phase completed and the
balance of funds remaining for design.

- During the construction phase for the Building, the City will be contributing $248,230 (or

26.85%) of the budgsted construction contract costs. Audubon's Project Representative

+shall invoice the City at 26.85% of the consiruction contractor's costs as Audubon incurs

such costs. Each invoice shall contain a general status report, the inspector's report and a
statement of the balance of funds remaining for construction.

8.1.I  Audubon may submit monthly requests for payment (invoices) to the City based
upon (and not in excess of) the percentage. of work completed as a percentage of
the City's contribution to the Building's construction, based on a mutually agreed
upon schedule of values. Audubon shall withhold a retained percentage from
their construction contractor and not bill the City for their portion of the retainage
until Andubon pays the contractor for the retained amounts.

8.1.2  Payment requests shall be directed to the City at the Parks and Recreation
Department, 800 Maynard Avenue South, Third Floor, Seattle, WA 98134-1336,
and shall be signed by an authorized representative of Audubon. The
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, Superintendent, or a designated representative, shall approve or disapprove the

= request, in writing, within ten (10) working days of receipt of all required
documentation. If the payment request is disapproved, the notice thereof shall
contain the reasons for the disapproval; Audubon may correct the reasons for
disapproval and resubmit the request for disapproved items. Payment will be
made to Audubon within thirty (30) days after notice of ihe Superintendent’s
approval. The City will use its best efforts to expedite this payment process so
that payment can be made as quickly as possible to Audubon.

8.2  City Audits. Upon request, Audubon (including any assignees of rights or responsibilities
under this Agreement) shall permit the City to inspect and audit books and records pertaining
to the Project of Audubon, its assignees, its consultants and contractors, any subcontractors, or
any other person or entity that periormed work in connecticn with or related to the Project, at
any and all times deemed necessary by the City, including up to six years after the {inal
payment has been made by the City under this Agreement. Such inspection and audit shall
occur in King County, Washington-or other such reasonable location as the City selects.
Audubon shall supply the City with, or shall permit the City to make a copy of, any books and
records or portion thereof. Audubon shall ensure that such inspection, audit and copying right
of the City is a condition of any contract or agreement, subcontract, or other arrangement
under which any other person or entity is permitted to perform work under this Agreement.

‘JOLLON

8.3 DPR Reéports to Audubon. During construction of the Hatchery improvements, DPR shall

: o _report to Audubon monthly on the general status of the project, the schedule and value
AP - statement provided by the contractor, the inspector’s report, and the unexpended amount of

' City funds for that portion of the Project.

ARTICLE 9 INSURANCE

9.1 . General Obligations. At all time hereurider, Audubon shall, at its own expense, obtain and
continuously maintain, or cause to be obtained and continuously maintained, in full force and
effect, insurarice policy(ies) in conjunction with the following:
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(a)- Audubon’s activity on or use or occupation of the Project site;

)] the design, construction management, inspection, constriction, reconstruction,
operation, maintenance, use or existence of the Project, including the Building;
and

¢) - Any and all claims and risks in connection with the activities performed by
Audubon under this Agreement.

92" Third Party Obligations. With respect to all consultants and contractors performing Project
work on behalf of Audubon, Audubon shall:

16
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(@)

(b)

(©)

@

Obtain from each consultant and contractor evidence that such contractor or
consultant has obtained and maintained a policy or policies of insurance as
required herein,

Submit evidence of insurance as required herein to the City for review and
approval;

Require that all such policies name the City as an additional insured, including
completed operations, on all liability policies per ISO form CG2026 or its
equivalent; and

Include, in all contracts executed by Audubon with respect to the Project,
provisions which extend io- the City construction indemnities and warranties
granted to Audubon,

9.3 Required Insurance. The following policies shall be obtained and continuously maintained at

all times hereunder by Audubon.

931

(a)

Audubon shall obtain and continuously maintain the following policies of
insurance:

A policy of Commercial General Liability Insurance, written on an insurance

Andustry standard occurrence form (CG 00 01) including all the usual coverage

known as:

- Premises/Operations Liability;
-~ “Products/Completed Operations;

- Personal/Advertising Injury;

= - Contractual Liability;

- ~Explosion, Collapse and Underground Property Damage (XCU);

.~ Independent Contractors Liability;

" - Stop Gap or Employers Contingent Liability; and

- Per Project Coverage (CG2503 ISO), or equivalent,
Suchrpolicy(ies) shall provide the following minimum [imits:

Bodily Injury and Property Damage:

$ 1,000,000 . General Aggregate

$-1,000,000" Products & Completed Operations Aggregate
$:1,000,000 . Personal & Advertising Injury

$ 1,000,000 - Each Occurrence

$ 100,000  Fire Damage

17
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b) A policy of Business Automobile Liability Insurance, including coverage for
™ owned, non-owned, leased or hired vehicles written on an insurance industry
standard form (CA 00 01) or equivalent, and as specified by Insurance Services
Office Symbol 1 (any auto). If “pollutants” as defined in exclusion 11 of the
commercial auto policy are to be transported, endorsement CA9948 & MCS 90
are required.

Such policy(ies) must provide the following minimum limit:

Bodily Injury and Property Damage
$ 1,000,000 per accident

(c) A policy of Excess Liability Insurance above the primary general liability and
auto liability policies that will provide a total limit of insurance of $5,000,000 per
Occurrence/Aggregate/per Claim. The excess policy shall be, at a minimum, as
broad as the primary policies.

(d) A policy of Worker’s Compensation: As respects Workers’ Compensation
insurance in the state of Washington, Audubon -shall secure its liability for
industrial injury to-its employees in accordance with the provisions of Title 51 of
the Revised Code of Washington. Audubon shall be responsible for Workers’
Compensation Insurance for any and: all contractors and subcontractors who
provide services with respect to the Project. Additionally, if the any contractor or

- subcontractor is required to work on or around a navigable waterway, the
Authority shall provide evidence of United States Longshoremen’s and Harbor
Workers’ (USL&H) coverage and contingent coverage for Jones Act (Marine
Employers Liability) in compliance with federal statutes. If Audubon is qualified
as a self-insurer -in accordance with Chapter -51.14 of the Revised Code of
Washington, Audubon shall so certify to the City by submitting a letter signed by
a corporate officer, indicating that it is a qualified self-Insurer, and setting forth
the limits-of any policy of excess insuranice covering its employees; or any similar
coverage required;

9.3.2 Design, Construction Management or Inspection. In addition to standard
insurance requirements set forth above, Audubon shall obtain or cause its
contractor to obtain the following additional insurance coverage:

(a) - Errors and Omissions Liability Insurance: A policy of Errors and Omissions
Liability Insurance appropriate to each consultant’s profession. Coverage should
be for a professional error, act or omission arising out of the scope of services
shown in the contract. The policy shali not exclude any of the following:

- Claims arising out of pollution for environmental work!
- Construction Administration Services

18

INTNNOOA IHL A0 ALITIYNO SHLOL3NA SI LI

FOLLON SIHL NVHL ¥YZ1D $S37SI SNV SIHL Ni LNSWNOCA 3HL

‘JOILON

g



TR

- Laboratory analysis’
fonly required when services are to be performed under this agreement.

The minimum limit of coverage shall be $1,000,000 per Claim/Aggregate

9.3.3 Construction, Reconstruction, Operations. In addition to the standard insurance
requirements set forth above, Audubon shall secure or cause to be secured, the
following additional insurance coverage:

(a) Builder’s Risk Insurance: Audubon shall purchase and maintain builders
insurance on an “All Risk” basis, in an aimount equal to 100% replacement cost
thereof, against loss from the perils of fire and other risks of direct physical loss;
including earthquake and flood damage. Audubon/Contractor shall be responsible
for the policy deductible. The policy shall include as Loss Payee the City. The
Authority shall provide the City with a duplicate original of said Policy.

ADILON

Coverage shall-include all materials, supplies, and equipment intended for specific
installation in the Project while such materials, suppliés and/or equipment are
located at the Project site, in transit or while temporarily located away from the
Project site. Coverage shall also include the value of site preparation work, the
value of underground property, the cost of debris removal, and the cost.of
pollutant cleanup as well as removal,

In addition, the following coverage extensions shall be inciuded: delayed opening,
loss of earnings, operation of building codes, demolition, contingent liability and
increased costs of construction. The policy shall not contain any coinsurance
penalty provision or any occupancy clauses.

With respect to the Builder's Risk Policy described herein, the City and Audubon -
waive all subrogation rights against each other, aizy contractors and consuitants,
and any of their subcontractors or subconsultants, for damages caused by fire or
other perils to the extent covered by property insurance obtained pursuant to this
section or other property insurance applicable to the Park, except such rights as
they have to proceeds of such insurance held by the City as fiduciary. ~This
waiver of subrogation shall be effective to a person or entity even though that
person or entity would otherwise have a duty of indemnification, contractual or
otherwise, whetlier or not the person or entity paid the insurance premium directly
or indirectly, and whether or not the person or entity had and insurance interest in
the property damaged.
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The City reserves the right to purchase this. policy for the Project, adding
Audubon/Coniractor as an additional insured to any such policy. Ifthe City does
purchase such a policy, Audubon shall reimburse the City for all of its costs for
such coverage.
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(b)  Warranty, Repair or Remedy of Defects. Audubon shall obtain a bond from a
surety company, acceptable to the City and which names the City as a joint
obligee, which for a period of one year after Certification of Final Completion of
the Building shall provide for payment for the repair or remedy of defects in the
Building which are due to faulty or unauthorized materials or workmanship and
for damage to other work resulting from such fauity material and workmanship.

9.3.4 Deductibles. If any of the above required insurance contains a deductible (or self-
insured retention amount) the Audubon/Consultant/Centractor shall:

‘TOILON

(a) Disclose such amount; and
(b)  Be responsible for payment of any claim equal to or less than the deductible (or
self-insured retention amount).

The-City reserves the right to reject insurance policies with a deductible (or self-insured
retention. amount) in excess of $25,000 for which adequate financial strength of the
Insured cannot be demonstiated to the satisfaction of the City.

9.4 . Conditions. The insurance policy or policies, endorsements therzio, and subsequent renewals
required under this Article 9 shall:

(a) Be subject to approval by the City as to company, form and coverage. The-
insurance company shatl be:

s (@) Rated A-:VII or higher in the A M. Best's Key Rating Guide; and
' (ify - Licensed to do business in the State of Washington or be filed as surplus
lines by a Washington broker.

(b) Be primary as respects the City, and any other insurance maintained by the City
hall be excess insurance and not contributing insurance with Audubon, and/or its
consultants, contractors, inspectors, or other contractors of any kind;

"INSNNO0A FHL 40 ALIVNO 1L 0L 37a SI 1

3OLLON SIHLNYHL HVITO SS1 S WVl SIHL Ni LINBWNOOQ FHL 4

(c) Be maintained in full force and effect through the Agreement;

(d) Protect the City within the policy limits from any and all losses, claims, actiotis,
damages, and expenses arising out or resulting from Audubon’s and/or any of its
consultant's, contractor's, inspector's, or other contractor's performance or lack of
performance;

(e) Name the City as an additional insured pursuant to the requirements of the
provisions below related to “Evidence of Insurance”; and
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6 Include a provision (whether by endorsement or otherwise) indicating that, except
with respect to the limits of insurance and any rights or duties specifically
assigned to the first named insured, the insurance shall apply:

().

(i)

As if each party insured thereunder (whether as a named insured,
additional nained insured, or additional insured) were the only party
insured by such policy; and

Separately to each insured against whom a claim is made or a suit is
brought.

Lvidence of Insurance.” In many cases, evidence of insurance may be demonsirated by

submitting a copy (photocopy or facsimile acceptable) of the declarations pages of the policy
and the additional insured endorsement. The declaration pages shall clearly show the policy
effective dates, limits and schedule of forms and endorsements. Any reference to premiums
may be blacked out. However at the option of the City, Audubon and/or its designated
Contractors, Consultants and Inspectors, as outlined above, may be required to submit a copy
of the insurance policy, all referenced endorsements, or both, - Certificates of Insurance
(ACORD forms) will ot be accepted as evidence of insurance. Evidence of insurance for
each:policy shall;

(@) - Comply with one of the following requirements regarding naming the City as an

additional insured, including Completsd Operations;

®

(ii)

Insurance Services Office (ISO) Standard Endorsement: An additional
insured endorsement issued on an ISO form CG 20 26 or its equivalent,
shall name-"The City of Seatile, its officers, elected officials, employees,
agents, and volunteers” as an additional insured. The endorsement shall

(a) - Be signed by an -authorized representative of the insurance
company; and -

()] Include the policy number and name of i e insured on the
endorsement.

Non-ISO Endorsements: For Non-ISO endoisements, any of the following
options are acceptable:

(a) A blanket clause (in the policy or endorsement) adding, without
undue restriction of coverage, as additional insured anyone for
whom Audubon -and/or its consultants, contractors, inspectors, or
other contractors of any kind, are required to provide insurance
under a contract or permit;
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(b)  An additional insured endorsement on a non-ISO endorsement
form containing the following prevision:

"The City of Seattle, its officers, elected officials, employees, agents, volunteers, are an
additional insured for all coverage provided by this policy and shall be fully and
completely protected to the extent provided in said policy for any »nd every injury, death,
damage and loss of any sort sustained by any person, organization or corporation in
connection with any activity performed by Audubun, and/or its consultants, contractors,
inspectors, or other contractors of any kind, as outlined above by virtue of the provisions
of this Agreement between The City of Seattle and Audubon.”

The coverage provided by this policy to The City of Seattle shall not be terminated,
reduced or otherwise materially changed without providing at least forty-five (45) days
prior written notice to The City of Seattlé."; or

(iii) - Any other additional insured endorsement form or clause approved by the
City.
Consultants, Contractors, Inspectors or other Contraciors of any Kind Performing Work, or

Other Agreements —~ Additional Insured Provision Requirement of Authority. Audubon shall
require that any and all of its consultants, contractors, inspectors, or other contractors of any

kind, performing work, or other agreements withi respect to the Proiect, shall name the City as

an additional insured, including completed operations, on all liability policies as indicated
herein, on ISO Form 20 26 or equivalent. Audubon shall further require in all contracts with

~respect to the Project, a provision which extends to the City, construction indemnities and
~warranties granfed to Audubon.

ARTICLE 10 INDEMNIFICATION

10.1

Audubon Indemnity. Audubon agrees to defend, indemnify and hotd City and its affiliates,
directors, officers, emplcyees, agents and independent contractors harmless from any and all
damages, costs and expenses (including attorney’s fees) incurred in connection with any third
party claims arising:from any use of donated funds fora purpose other than the purpose
originally set forth by the donor, or for any other act or omission of Audubon in connection

- with-fulfilling its obligations under this Agreement. These indemuification obligations shall

—
N

survive the expiration or termination of this Agreement.

City Indemnity. City agrees to defend, indenmify and hold Audubon and its affiliates,
directors, officers, employees, agents and independent contractors harmless from any and ail

. .damages, costs and expenses (including attorney’s fees) incurred in conneciion with claims

arising from any act or omission of City in connection with fulfilling its obligations under this
Agreement. These indemnification obligations shall survive the expiration or termination of
this Agreement.

ARTICLE {1 DEFAULT; TERMINATION
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11.1 Defaults in Performance Constitute Material Breach. If either party defaults in performing of
any of its obligations herein, in particular obligations relating to the payment of money, the
noit-defaulting party may declare this Agreement to have been materially breached.

11.2° Process for Termination of Agreement. Either party may terminate this Agreement if the
other party has materially breached the Agreement and such breach has not been corrected to
the reasonable satisfaction of the dissatisfied party within thirty (30) days after notice of
breach has been received. If the nature of the breach is such that more than thirty (30) days
are required to remedy the breach, then the breaching party shall not be in default if it
commences to-cure the breach within such thirty (30) day period and thereafter diligently
prosecutes the same to completion. In the case of Audubon’s monetary obligations, any
nonpayment to the City when due shall constitute a material breach that must be corrected
within 30 days after notice of the breach has been received or the City may immediately
terminate this Agreement.

‘30ILON

11.3 Notice of Termination. Notice of termination shall be given in writing by the party
terminatinig this Agreement to the other party not less than five (5) days prior to the effective
date of termination.

11.4 Responsibilities of Parties on Expiration or Termination of Agreement. If this Agreement is

terminated due to Audubon’s default prior to start of construction, then Audubon shall
reimburse the City for one hundred percent (100%) of the City’s expended financial

" contribution to the Project. If this Agreement is terminated due to the City's default prior to
the start of construction, then the City will reimburse Audubon for one hundred percent
(100%) of Audubon’s expended financial contribution to the Project. In either case, the
parties shall be released from all continuing obligations under the Use and Occupancy
Agreement. - If this Agreement is terminated due to Audubon's default after construction
begins, Audubon shall be obligated to satisfy its cormnitments as contained in Article 3.2
(Usable Building Commitment) of this Agreement. If this Agreement is terminated due to
the City's default after construction begins but before the term of the Use and Occupancy
Agreement has commenced, the City shall be obligated to reimburse Audubon for one
hundred percent (100%) of Audubon’s expended financial contribution to the design and
construction of the Building and shall release Audubon from all contiriuing obligations under
the Use and Occupancy Agreement. For purposes of this Article 11.4, the term “financial
confribution™ shall mean a party’s paid or incurred expenses pursuant to the Project Budget as
reflected in Exhibit C or as amended by mutual agreement.
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11.5 Termination for Contamination or Release of Hazardous Substances. If, during either design
or construction, Audubon discovers the existence of any contamination of the Building or the
surrounding property or the existence of a Release of Hazardous Matetial from, on, in, on or
beneath the Building or adjacent property, which is the result of any act or omission occurring
prior to the commencement of Audubon’s construction activities, and not as a result of any
act, omission or negligence of Audubon or any of its agents, and such contamination or
Release requires Remediation Activities or results in an increase in the Project Budget for the
Building, Audubon shall have the right to immediately terminate this Agreement and the City
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shall be obligated to indemnify Audubon consistent with Article 7.2 above (City’s
Environmental Indemnity) and shall release Audubon from all continuing obligations under
the Use and Occupancy Agreement.

1.6 Voluntary Termination by Audubon. In the event that Audubon is no longer able to carry out
the-purposes of this Agreement because of (a) corporate incapacity, (b) lack of funds to design
or construct the Building, (c) failure to obtain the necessary permits and licenses from
applicable governmental authorities after the diligent pursuit of same, or (d) the discovery of
Hazardous Materials in the Building that predate the Conumencement Date (in which case,
Article 11.5 applies), then Audubon shall have the right to terminate this Agreement upon
thirty (30) days written notice to the City. If Audubon terminates this Agreement as provided
for herein, the requirements of Article 11.4 above shall apply as applicable; provided that,
Article'11.4 shall not be deemed to apply in the event that termination is necessary pursuant to
item (c) or (d) of this Article 11.6. For the sole purpose of applying Article 11.4 to this
Atticle 11.6, Audubon shall be deemed the “defaulting party”,

ARTICLE 12 NOTICES

All noticre's' or documents required by this Agreement shall be in writing and shall be sufficiently
- given if either personally served upon the other party or sent via the United States Postal Service,
‘postage prepaid, cerfified mail, return receipt requested; and addressed as follows:

If to Audubon; Debbi Edelstein, Executive Director
Audubon Washington
1411 4™ Avenue, Suite 920
Seattle, WA 98101

With a copy to: General Counsel -
: National Audubon Society, Inc.
700-Broadway
New York, New York 10003

If to the City: The City of Seattle
Departiment of Parks and Recreation
Administrator
Contract and Business Resources
P.O. Box 3443
Seattle, WA 98114

With a copy to: Herbye White, Director
Recreation and Support Division
Department of Parks and Recreation
100 Dexter North
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Seattle, WA 98109

or by such other means as the parties agree, or to such other address as either party hereto may
specify for itself in a notice to the other.

ARTICLE 13 DISPUTES

The parties shall make reasonable efforts to resolve disputes as expeditiously as possible through
negotiations between the Audubon Center at Seward Park program director and the DPR
Director of the Recreation and Support Division. If those negotiations are unsuccessful, the
.matter shall be referred to the Senior Vice President of Audubon Centers and Education and the
DPR Superintendent. If the parties cannot resolve any dispute arising under this Agreement,
either party may submit the matter to a non-binding, structured mediation procedure fashioned
by persons or organizations experieniced in alternative dispute resolution ("ADR") procedures.
‘The mediation may be requested by any party and shall be initiated within thirty (30) days from
the date of the request unless extended by agreement of both parties. The alternative dispute
resolution procedures utilized for the mediation shall include the exchange of written claims and
responses, with supporting information, at least seven (7) days prior to the actual mediation. The
positions expressed and mediator's recommendations shall not be admissible as evidence in any
subsequent ADR or legal proceeding, If the matter is submitted to mediation and the matter is
not resolved, an affected party shall be entitled to pursue any legal remedy available.

‘BOILON

. ARTICLE 14 MISCELLANEOUS

14.1 - Time of Essence. Time is of the essence in the performance of this Agreement. :

14.2 Cagtliop_s. The paragraph and section headings hereof are for convenienice only and shall not
be used to expand or interpret the meaning of any part of this Agreement.

143 Partial Invalidity. If any term, covenant or condition of this Agreement or the application
thereof to any person or circumstance shall, to any extent, be found or held to be invalid or
unenforceable, the remainder of this Agreement, and the application of such term, covenant or
‘condition to persons or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affectcd thereby and each term, covenant or condition of this
Agreement shall be valid and be enforced to the fullest extent permitted by law.

INTNNDOG IHL 40 ALIYNO IHL OL 3na 81 L

‘30ILON SIHL NYHL ¥VI10 SS37 SI 3ivad SIHL NI LNZWNOOG 3HL 5

Binding Effect. The provisions, covenants, and conditions contained in this Agreement are
~‘personal to the parties hereto and are not assignable.

—
N

“14.5  Applicable Law: Venue. This Agreement shall be interpreted under the laws of the State of
Washington. Any litigation between the parties regarding this Agreement or any question,
.claim, loss, or injury arising hereunder shall be brought in the Superior Court of the State of
Washington for King County.
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No Partnership or Joint Venture Created. City does not by this Agreement, in any way or for
any purpose, become a partner or joint venture of Audubon in the conduct of its business or
otherwise.

[
N
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Remedies Cumulative. The parties’ rights under this Agreement are cumulative; failure on
the part of any party to exercise promptly any rights given hereunder shall not operate to
forfeit-any such rights. The parties shall also have any other remedy given by law. The use of
one remedy shall not be taken to exclude or waive the right to use another.

148 Amendments. No modification of this Agreement shall be binding upon City or Audubon
unless reduced to writing and signed by an authorized representative of each of the parties
hereto.

14.9 No Third Party Rights. No term or provision of this Agreement is intended to be, or shall be,
for the benefit of any person, firm, organization or corporation that is not a party hereto nor
shall any person, firm, organization or corporation other than a party hereto have any right or
cause of action hereunder.

14.10 _Effectiveness of Agreement. This Agreement shall become effective only upon approval by
the Se=ttl City Council and its.execution by an authorized representative of each party.

14 11 - No-Waivers. No action other than a written document from the Superintendent specifically
so stating shall constitute a waiver by City of any particular breach or default by Audubon,
nor shall such a document waive any failure by Audubon to fully comply with any other term

or.condition of this Agreement, irrespective of any knowledge any City officer or employee . 7

may have of such breach, default, or noncompliance. City’s failure to insist upon full
performance of any provision of this Agreement shall not be deemed to constitute conseit to
or acceptance of such incomplete performance in the future.

14.12 Appendices and Exhibits. The following documents are¢ attached hereto and hereby
incorporated into this Agreement-as if set forth in full herein:

Exhibit “A”: - Legal Description of Seward Park

Exhibit “B”:  Depiction of Seward Park, including the Building
Exhibit "C": . Project.Budget

Exhibit "D"  Projected Project Schedule

Exhibit “E”;  Use and Occupancy Agreement

14.13 Entire Agreement. This Agreement and all attachments and exhibits pertaining to it

constitute the entire agreement and understanding of the parties with respect to the subject

- matter hereof. This Agreement supersedes all prior oral or written understandings,
agreements, promises or other undertakings between the parties regarding the subject matter
hereof. The parties to this Agreement acknowledge that it is a negotiated agreement, that they
have had the opportunity to have this Agreement reviewed by their respective legal counsel,
and that the terms and conditions of the Agreement are not to be construed against any party
on the basis of such party’s preparation of the same.
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14.14 Non-Liability of Officials, Employees and Agents. No elective or appointive board,
commission, member, officer, employee or other agent of the City shall be personally liable to
Audubon, its successors and assigns, in the event of any default or breach by the City or for
any amount which may become due to Audubon, its successors and assigns under this
Agreement, or for any obligation of the City under the Use and Occupancy Agreement,
Likewise, no board member, member, officer, employee or other agent of Audubon shall be
personally liable to the City, its successors and assigns under this Agreement, or for any
obligation of Audubon under the Use and Occupancy Agreement, in the event of any default
or breach by Audubon or for any amount which may become due to the City, its successors
and assigns, or for any obligation of Audubon under this Agreement,

‘:ao‘lloN

14.15_Counterparts. This Agreement may be executed in two or more counterparts, each of which

shall be deemed an original, but all of which taken together shall constitute one and the same
instrument.

NATIONAL AUDUBON SOCIETY, INC,
SRR Qf%%zj. A-10—2s3
P 'J};{Flicker, President Date
.- THYCity OF /S;?‘TLE

e M' | %— | 7/1/o3

. 14 4

Kenneth R. Bounds, Superintendent Date
Department of Parks and Recreation
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- STATE OF WASHINGTON )

COUNTY OFKING ) -

STATE OF NEW YORK )
) ss.
COUNTY OF NEW YORK )

[ certify that I know or have satisfactory evidence that is the person
who appeared before me, and said person acknowledged that he/she signed this instrument, on
oath stated that he/she was authorized to execute the instrument and acknowledged it as the

i of to be the free and voluntary act of such
party for the uses and purposes mentioned in the instrument. :

Dated: , 2003.

Notary Publi¢
Print/Type Name
My commission expires

- (Use this space for notarial stamp/seal)

- )ss.

T certify that T know or-have satisfactoxy evidence that is the person

o who appeared before me, and said person acknowledged that he/she signed this instrument; on
-oath stated that he/she was authorized to execute the instrument and acknowledged it-as the

of to be the free and voluntary act of such

S -party for the us(?é"aﬁd purposes mertioned in the instrument.

7 Dated:. . , 2003.
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Notary Public

Print/Type Name

My commission expires

NOTICE:

=... ._.Im DOOcz_mz._. _Z ._.I_m mm>_<_m IS _-nmm O_.m>m .“.T_}Z ._.I_m ZO.:Om
IT1S _ucm ._.O THE QUALITY: Oﬂ. THE: UOOC_st._.
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EXHIBIT A
LEGAL DESCRIPTION OF SEWARD PARK

GOVERNMENT LOT 3 IN SECTION 14; GOVERNMENT LOTS 1, 2, AND 3 IN-SECTION
23; TRACTS 23, 24.-AND 25 OF B. W. JOHN'S AND C. H. HANFORD'S 5 ACRE TRACTS,
TOGETHER WITH THAT PORTION OF GOVERNMENT LOT 5 LYING SOUTHERLY OF
THE SOUTH LINE OF SAID TRACT 23 IN SECTION 23; GOVERNMENTS LOTS 1, 2,

- AND 3 IN.SECTION 24; ALL IN TOWNSHIP 24 NORTH, RANGE 4 EAST, W.M.,

- “TOGETHER WITH ALL ABUTTING LAKE WASHINGTON SHORELANDS AND
INCLUDING ALL BOULEVARDS, STREETS, AND ALLEYS LYING WITHIN THE
AFOREDESCRIBED LOTS, TRACTS, AND SHORELANDS.

‘FOILON
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EXHIBIT B

LAND AND BUILDING MAP
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EXHIBIT C

Project Budget

TOTAL PROJECT BUDGET - COSTS AND FUNDING SOURCE

Annex Hatchery Tot::: Project
City | Audubon | Totals City | Audubon | Totals City | Audubon| Totals
Planning ~ $17,399 $6,847 $24,246) - $7,419 $7,419] $24,818 $6,847 $31,665
Design $34,572] $229,504; $264,076] $51,343 $51,343] $85,915] $229,504| - $315,419
Construction $253,606]$1,136,517) $1,390,123] $254,261 $254,261] $507,867]$1,136,517| 31,644,384
|otals - $305,577151,372,869] $1,678,445]| $313,023 $0] $313,023| $618,600/$1,372,869] $1,991,468
1

Exhibit C
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EXHIBIT D

Projected Project Schedule

2003 by Quarters 2004 by Quarteis 2005
H Activity L] 2 ]3] 4] 1 ]2]3]4l ]
-}t Design. Begins X
Preliniinary Design X
4 Design Development Begins X

Construction Document Phase Begins

X

‘¥ Final Design

Construction Begins

Construction Completed

Building and Hatchery Open

Exhibit D
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