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The Honorable John R. Ruhl

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

255 SOUTH KING STREET
LIMITED PARTNERSHIP, a
Washington limited partnership; 618
SECOND AVENUE LIMITED
PARTNERSHIP, a Washington limited
partnership; 1000 15T AVENUE
LIMITED PARTNERSHIP, a
Washington limited partnership; and
1016 1®* AVENUE LIMITED
PARTNERSHIP, a Washington limited
partnership,

Plaintiffs,
VS.

CITY OF SEATTLE, a Washington
municipal corporation,

Defendant.

EUGENE A. BURRUS and LEAH S.
BURRUS, husband and wife and the
marital community comprised thereof;
WILLIAM J. JUSTEN and SANDRA
L. JUSTEN, husband and wife and the
marital community comprised thereof;
THEODORE T. TANASE and
PRISCILLA B. TANASE, husband and
wife and the marital community
comprised thereof; DAVID STARR, an
individual;, VASANTH PHILOMIN
and KARIN PHILOMIN, husband and
wife and the marital community

THIRD AMENDED COMPLAINT FOR
DECLARATORY RELIEF AND DAMAGES - 1

No. 19-2-05733-5 SEA

(Consolidated with No.
19-2-08787-1 SEA)

THIRD AMENDED
COMPLAINT FOR
DECLARATORY RELIEF
AND DAMAGES

No. 19-2-08787-1 SEA
(Judge Ken Schubert)

SCHLEMLEIN FICK & SCRUGGS, PLLC
66 S. Hanford Street, Suite 300

Seattle, WA 98134

(206) 448-8100 Fax (206) 448-8514
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comprised thereof, DANIEL TUPPER
and PATRICIA TUPPER, husband and
wife and the marital community
comprised thereof; JOHN DRINKARD
and JANET DRINKARD, husband and
wife and the marital community
comprised thereof; FRANK KATZ and
ELISE KATZ, husband and wife and
the marital community comprised
thereof;, DEBORAH BOGIN COHEN
and RICHARD B. OSTERBERG,
Trustees of the ZVI Cohen Family
Trust; JOHN A. BATES and
CAROLYN CORVI, husband and wife
and the marital community comprised
thereof; HARVEY ALLISON and MEI
WENG ALLISON, husband and wife
and the marital community comprised
thereof; VICTOR C. MOSES and
MARY K. MOSES, Trustees under the
2007 Moses Trust; NANCY E. DORN
and CAROL A. VERGA, a married
couple; ALEXANDER W. BRINDLE,
SR., an individual, TOM H. PEYREE
and SALLY L. PEYREE, Trustees of
The Thomas H. Peyree and Sally L.
Peyree Revocable Trust; ANTON P.
GIELEN and KAREN N. GIELEN,
husband and wife and the marital
community comprised thereof; KEITH
PAUL KLUGMAN and MAGDERIE
KLUGMAN, husband and wife and the
marital community comprised thereof;
ANDREW P. MARIN and CYNTHIA
J. MARIN, Trustees of The Andrew P.
Marin and Cynthia J. Marin Family
Revocable  Trust;  DANIEL  S.
FRIEDMAN and MYRA  A.
FRIEDMAN, husband and wife and the
marital community comprised thereof;
HOLLY MORRIS, an individual; and
RONALD EVAN WALLACE, an
individual,

Plaintiffs,
VS.

CITY OF SEATTLE, a Washington
municipal corporation,

Defendant.

THIRD AMENDED COMPLAINT FOR
DECLARATORY RELIEF AND DAMAGES - 2

SCHLEMLEIN FICK & SCRUGGS, PLLC
66 S. Hanford Street, Suite 300

Seattle, WA 98134

(206) 448-8100 Fax (206) 448-8514






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

COME NOW the Plaintiffs by and through their attorneys of record, Garth A.
Schlemlein, and Jesse O. Franklin IV, of Schlemlein, Fick, & Scruggs, PLLC, and allege as
follows:

L. INTRODUCTION

This third amended complaint arises from the flawed process by which the Defendant
City of Seattle (the “City”) created a Waterfront Local Improvement District (“Waterfront
LID”) under color of Chapter 35.43 RCW, et seq., City Council Bills 119447, 119448, and
119449, and the passage of City Ordinances 125760, 125761, and 125762. The City has issued
an assessment roll and the City intends to issue a final assessment roll to assess properties
within the Waterfront LID which “specially benefit” from the Waterfront LID improvements,
including assessments to the Plaintiffs’ properties and other properties from T-Mobile Park to
Denny Way and from Elliott Bay to I-5, to pay the City collectively more than $160 million.
The preliminary assessments for the Waterfront LID were not fairly and properly estimated by
external experts.

In addition to the above, the actions of the City and the City Council violated Article 1,
Section 1 of the Washington State Constitution; Article 1, Section 3 of the Washington State
Constitution; Article 1, Section 4 of the Washington State Constitution; State Environmental
Policy Act, Chapter 43.21C RCW; Chapter 25.05 of the Seattle Municipal Code; and
Washington Administrative Code 197-11.

IL. JURISDICTION AND VENUE

2.1 The Court has jurisdiction over the case pursuant to RCW §2.08.010, Chapter

7.16 RCW, Chapter 7.24 RCW, Chapter 7.40 RCW, and Chapter 43.21C RCW.

2.2 Venue is proper in King County, Washington, pursuant to RCW §4.12.010 and

§4.12.020.
THIRD AMENDED COMPLAINT FOR SCHLEMLEIN FICK & SCRUGGS, PLLC
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III. PARTIES

3.1 Plaintiff 255 SOUTH KING STREET LIMITED PARTNERSHIP (255 LP) is a
Washington limited partnership and the owner of 255 South King Street, Seattle, Washington.

3.2 Plaintiff 618 SECOND AVENUE SOUTH LIMTED PARTNERSHIP (618 LP)
is a Washington limited partnership and the owner of 618 Second Avenue, Seattle,
Washington.

3.3 Plaintiff 1000 1ST AVENUE SOUTH LIMITED PARTNERSHIP (1000 LP) is
a Washington limited partnership and the owner of 1000 and 1006 1st Avenue South, Seattle,
Washington.

3.4  Plaintiff 1016 1ST AVENUE SOUTH LIMITED PARTNERSHIP (1016 LP) is
a Washington limited partnership and the owner of 1016 1st Avenue South, Seattle,
Washington.

35 Plaintiffs Eugene A. Burrus and Leah S. Burrus, husband and wife, own and
reside in the condominium located at 1521 Second Avenue, Unit 1702, Seattle, Washington
98101. They have owned and resided in that property since 2012. They are property owners
and residents within the Waterfront LID.

3.6 Plaintiffs William J. Justen and Sandra L. Justen, husband and wife, own and
reside in the condominium located at 1521 Second Avenue, Unit 2901, Seattle, Washington
98101. They have owned and resided in that property since 2009. They are property owners
and residents within the Waterfront LID.

3.7 Plaintiffs Theodore T. Tanase and Priscilla B. Tanase, husband and wife, own
and reside in the condominium located at 1521 Second Avenue, Unit 2403, Seattle,
Washington 98101. They have owned and resided in that property since 2013. They are

property owners and residents within the Waterfront LID.
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3.8 Plaintiff David Starr owns and resides in the condominium located at 2125 First
Avenue, Unit 3004, Seattle, Washington 98121. He has owned and resided in that property
since 2016. He is a property owner and resident within the Waterfront LID.

39 Plaintiffs Vasanth Philomin and Karin Philomin, husband and wife, own and
reside in the condominium located at 1521 Second Avenue, Unit 2400, Seattle, Washington
98101. They have owned and resided in that property since 2017. They are property owners
and residents within the Waterfront LID.

3.10  Plaintiffs Daniel Tupper and Patricia Tupper, husband and wife, own and reside
in the condominium located at 1521 Second Avenue, Unit 3001, Seattle, Washington 98101.
They have owned and resided in that property since 2012. They are property owners and
residents within the Waterfront LID.

3.11 Plaintiffs John Drinkard and Janet Drinkard, husband and wife, own and reside
in the condominium located at 1521 Second Avenue, Unit 2301, Seattle, Washington 98101.
They have owned and resided in that property since 2008. They are property owners and
residents within the Waterfront LID.

3.12 Plaintiffs Frank Katz and Elise Katz, husband and wife, own and reside in the
condominium located at 1521 Second Avenue, Unit 3003, Seattle, Washington 98101. They
have owned and resided in that property since 2017. They are property owners and residents
within the Waterfront LID.

3.13  Plaintiffs Deborah Bogin Cohen and Richard B. Osterberg, Trustees of the ZVI
Cohen Family Trust, own the condominium located at 1521 Second Avenue, Unit 2102,
Seattle, Washington 98101. Ms. Cohen has owned and resided in that property since 2009. She
is a property owner and resident within the Waterfront LID.

3.14 Plaintiffs John A. Bates and Carolyn Corvi, husband and wife, and own and

reside in the condominium located at 1521 Second Avenue, Unit 1501, Seattle, Washington
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98101. They have owned and resided in that property since 2012. They are property owners
and residents within the Waterfront LID.

3.15 Plaintiffs Harvey Allison and Mei Weng Allison, husband and wife, own and
reside in the condominium located at 1521 Second Avenue, Unit 3100, Seattle, Washington
98101. They have owned and resided in that property since 2009. They are property owners
and residents within the Waterfront LID.

3.16  Plaintiffs Victor C. Moses and Mary K. Moses, Trustees under the 2007 Moses
Trust, own and reside in the condominium located at 1521 Second Avenue, Unit 2304, Seattle,
Washington 98101. They have owned and resided in that property since 2012. They are
property owners and residents within the Waterfront LID.

3.17  Plaintiffs Nancy E. Dorn and Carol A. Verga, a married couple, own and reside
in the condominium located at 1521 Second Avenue, Unit 2302, Seattle, Washington 98101.
They have owned and resided in that property since 2011. They are property owners and
residents within the Waterfront LID.

3.18 Plaintiff Alexander W. Brindle, Sr. owns and resides in the condominium
located at 1521 Second Avenue, Unit 2000, Seattle, Washington 98101. He has owned and
resided in that property since 2013. He is property owner and resident within the Waterfront
LID.

3.19 Plaintiffs Tom H. Peyree and Sally L. Peyree, Trustees of The Thomas H.
Peyree and Sally L. Peyree Revocable Trust, own and reside in the condominium located at
1521 Second Avenue, Unit 3700, Seattle, Washington 98101. They have owned and resided in
that property since 2009. They are property owners and residents within the Waterfront LID.

3.20 Plaintiffs Anton P. Gielen and Karen N. Gielen, husband and wife, own and
reside in the condominium located at 1009 Western Avenue, Unit 1209, Seattle, Washington
98104. They have owned and resided in that property since 2013. They are property owners

and residents within the Waterfront LID.
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3.21 Plaintiffs Keith Paul Klugman and Magderie Klugman, husband and wife, own
and reside in the condominium located at 1521 Second Avenue, Unit 2103, Seattle,
Washington 98101. They have owned and resided in that property since 2013. They are
property owners and residents within the Waterfront LID.

3.22  Plaintiffs Andrew P. Marin and Cynthia J. Marin, Trustees of The Andrew P.
Marin and Cynthia J. Marin Family Revocable Trust, own and reside in the condominium
located at 1521 Second Avenue, Unit 3002, Seattle, Washington 98101. They have owned and
resided in that property since 2009. They are property owners and residents within the
Waterfront LID.

3.23  Plaintiffs Daniel S. Friedman and Myra A. Friedman, husband and wife, own
and reside in the condominium located at 1521 Second Avenue, Unit 3400, Seattle,
Washington 98101. They have owned and resided in that property since 2009. They are
property owners and residents within the Waterfront LID.

3.24  Plaintiff Holly Morris, an individual, owns and resides in the condominium
located at 1507 Western Avenue, Unit 101, Seattle, Washington 98101. She has owned and
resided in that property since 1999. She is property owner and resident within the Waterfront
LID.

3.25 Plaintiff Ronald Evan Wallace, an individual, owns and resides in the
condominium located at 1507 Western Avenue, Unit 606, Seattle, Washington 98101. He has
owned and resided in that property since 1998. He is property owner and resident within the
Waterfront LID.

3.26  All Plaintiffs have been informed by the City that they will be subject to an

assessment under the Waterfront LID.
3.27 Defendant City is a municipal corporation lying in King County, Washington,

with its principal place of business at Seattle City Hall, at 600 4th Avenue, Seattle,

Washington.
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3.28 Defendant City is the employer of the offending Mayor, Jenny Durkan, and the
offending City Council members at issue, Sally Bagshaw, Lorena Gonzalez, Rob Johnson,
Deborah Juarez, Teresa Mosqueda, Kshama Sawant and Mike O’Brien.

IV.  FACTS

Flawed Creation of Waterfront Local Improvement District

4.1 Nearly seven years ago, the Seattle City Council (“City Council”) approved a
Waterfront Strategic Plan for the area of downtown Seattle stretching for 26 blocks along the
City’s waterfront. The Waterfront Strategic Plan was approved in 2012 and included a funding
plan, which included the framework for a Local Improvement District (“LID”) to fund $200
million of the anticipated $1.3 billion Central Waterfront Improvement Program.

4.2  An LID is an assessment program through which the City, through Chapter
35.43 RCW, et seq., may impose assessments upon property owners to pay for a project that
allegedly will “specially benefit” them. Common LID projects include sewer and water
systems. The City may not charge property owners more than the actual value of the special
benefit actually received by the assessed properties from the project — called the “Special
Benefit.” Furthermore, an LID’s assessments must be proportional between the properties.

4.3 The Special Benefit is defined as the increase in fair market value attributable to
the local improvements.

4.4 The City has not provided a sufficient list or description of the actual
improvements included in the Waterfront LID, e.g., a new public park or just sidewalks and
trees adjacent to roadways and arterials, to permit property owners in the Waterfront LID to
evaluate the alleged improvements.

4.5 The Council did not act until May 2018, when it passed a Resolution of Intent to
form the Waterfront LID, known as Resolution 31812 (the “Resolution”).

4.6  The total amount to be assessed against property owners in the Waterfront LID is

$160 million, plus $16 million in administrative costs.
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4.7  The City arbitrarily and capriciously, or, on a fundamentally wrong basis,
decided which properties, including the Plaintiffs’ properties, would be included or not included
within the Waterfront LID.

4.8  The City arbitrarily and capriciously, or, on a fundamentally wrong basis,
decided which properties, including the Plaintiffs’ properties, would “Specially Benefit” from
the Waterfront LID, even if the properties are blocks away from the Project. The Waterfront
LID area stretches from T-Mobile Park to Denny Way and from Elliott Bay to I-5. Numerous
properties are several blocks away from the planned LID Improvements. The City did not
consider or rely upon any evidence suggesting that these properties (properties included within
the Waterfront LID are several blocks away from the specific planned improvements) would
benefit. The City also arbitrarily and capriciously, or, on a fundamentally wrong basis, assessed
various businesses, like hotels, including the Plaintiffs’ hotels, to pay more than other
businesses that are in fact closer to the Waterfront LID Improvements. Additionally, the City
did not assess properties that are currently under construction in the Waterfront LID area —
properties that would otherwise also specially benefit and should be considered subject to the
assessment had they been open when the Waterfront LID was established. If a Special Benefit
exists, these properties will undoubtedly benefit as well.

4.9  The City, in its decision and notice, failed to distinguish between the general
benefits of the Waterfront LID Improvements to the public and the Special Benefits, if any, of
the Waterfront LID Improvements to the Plaintiffs’ property and the proper economic valuation
of the same.

4.10 The City, in its decision and notice, failed to distinguish between the benefits of
several projects ongoing within the Central Waterfront, e.g., Viaduct demolition, new
Alaskan/Elliott Way surface street, new /improved Seawall, State Route 99 Tunnel, Pier 62

rebuild, Bell St. Improvements, and, the 115 parking spaces fronting piers between Pike and
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Madison, and the Special Benefits, if any, of the Waterfront LID Improvements to the
Plaintiffs’ property and the proper economic valuation of the same.

4.11 The City failed to assess other properties located within the Waterfront LID for
the Special Benefits, if any, of the Waterfront LID Improvements and the proper economic
valuation of the same.

4.12  The City failed to assess other properties not located within the Waterfront LID
for the Special Benefits, if any, of the Waterfront LID Improvements and the proper economic
valuation of the same.

4.13  The preliminary special assessments for the Waterfront LID were not fairly and
properly estimated by external experts.

4.14  Following the Resolution, the City published a preliminary special benefit study
— which includes “data and assumptions” determined to calculate a “preliminary special
benefit.” In June 2018, the City claims it mailed out letters of their plans to affected property
owners and its initial assessment.

4.15 Between the dates of July 13-28, 2018, the Seattle Hearing Examiner (the
“Hearing Examiner”) held initial hearings and received public comment on the Waterfront LID.

4.15.1 Plaintiffs submitted written protests to the Waterfront LID as well as
submitted comments to the Hearing Examiner.

4.16  After hearing 333 comments on the potential Waterfront LID, the Hearing
Examiner published its Report on the hearing.

4.17  Per their website, the City Council claims the Waterfront LID formation is a
“quasi-judicial process” and thus, the Council and all Councilmembers are forbidden from
direct or indirect communication about the Waterfront LID outside of a public hearing or
meeting, and did in fact tell property owners they could not meet with them.

4.18 Mayor Jenny Durkan proclaims this Waterfront LID as a “Park for All.”
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4.19 Defendant City has failed in the past to maintain parks. For example, Victor
Steinbrueck Park, also located downtown near the waterfront, is home to many unhoused
individuals and is a place for many to use drugs and alcohol and commit other crimes and
offenses. Absent evidence that the City will properly keep and maintain the alleged “park,”
there is no Special Benefit to the assessed property owners from the park.

4.20  On January 25, 2019, the City Council published a public memorandum that
admitted to numerous ex-parte communications with parties about the Waterfront LID.

421  On January 28, 2019, the City Council passed Ordinance 125760,! forming the
Waterfront LID, despite clear objections from property owners and requests that City Council
members recuse themselves. That same day, Mayor Jenny Durkan signed Ordinance 125760.

4.22  On January 28, 2019, the City Council also passed Ordinance 125761 (generally
related to funding, operations and management) and Ordinance 125762 (LID protest waiver
agreement). That same day, Mayor Jenny Durkan signed Ordinance 125761 and Ordinance
125762.

4.23  The Waterfront LID Protest Period began on January 28, 2018.

4.24  Plaintiffs submitted formal protests and comments to the City in July 2018, and
again in January 2019.

4.25 The Seattle City Council is composed of nine voting members. An ordinance can
pass the council by a majority vote of five members and a mayoral veto of an ordinance can be
overcome by a vote of a supermajority of six members.

4.26 At least seven City Council members and their staff participated in private
meetings with proponents of the Waterfront LID that were not during a public hearing or

meeting. These meetings contributed to an effort to achieve a collective positive decision in

!'In its Complaint, filed on Wednesday, February 27, 2019, Plaintiffs’ 255 LP and 618
LP, misidentified the ordinance number under which the Mayor and the City Council
adopted and passed the Waterfront LID.
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support of the eventual Waterfront LID, in part, through the exchange of one sided or unreliable
information.

Lack of Consent of the Governed

4.27  Prior to 2013, the nine members of the City Council were elected on a citywide
basis. Every voter in the City had the opportunity to vote for every member of the City Council.

4.28  All City LIDs by Resolution, prior to the Waterfront LID, were formed by the
City Council which was elected on a citywide basis. Those prior City LIDs did not raise the
constitutional issues that are raised by the Waterfront LID because the Waterfront LID was
imposed by a City Council elected on a district basis as opposed to a citywide basis.

4.29 In 2013, the City Council representation was switched to a district representative
model. Since the switch, the nine members of the City Council consist of two citywide “at
large” members, and seven representatives of seven geographic districts. A copy of a graphic
image of the seven City Council districts is attached hereto as Exhibit A and incorporated by
reference.

4.30 As aresult of the switch, a voter in Seattle is able to only cast votes for three of
the nine members of the City Council: the two at-large members and the one member
representing their specific geographic district within the City.

431 Residents within the Waterfront LID, which is located entirely within City
Council District 7, have political recourse (i.e., a vote) but it is limited to only three of the nine
members of the City Council.

4.32  As aresult, the Waterfront LID could be imposed by a supermajority of six
members of the City Council, none of whom the residents of the Waterfront LID could ever
vote either for or against. In addition, using the Waterfront LID as an example, the voters for
those six members would not be subject to the Waterfront LID and its assessments.

4.33  Every LID created and passed by the City Council in the future through the

district representative model is subject to the same constitutional defect.
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4.34 In early 2018, the city began a program to publicize the possibility of a LID and
the impact it would have on property owners within the proposed LID.

4.35 On May 2, 2018, a meeting of the Civic Development, Public Assets & Native
Communities Committee was held at which the proposed Waterfront LID was to be discussed
and, as a result, was included on the agenda. A large number of property owners attended that
meeting to speak in opposition to the proposed LID and to support speakers. The speakers
almost unanimously opposed the LID.

436 However, the futility of the exercise of political protest and speech became
apparent at that meeting. The only member of the City Council present at the meeting was
Deborah Juarez, the representative of City Council District 5, North Seattle. While
Councilwoman Juarez listened politely, none of the people speaking were residents within City
Council District 5, because none of the residents of her district would be subject to the proposed
LID. She had no political reason to care about the concerns of the Waterfront LID property
owners. She could vote for the Waterfront LID to bring the benefit of a “Waterfront for All” to
the residents and voters in her district, City Council District 5, while imposing the costs on
people to whom she does not represent and is not answerable to at the polls.

4.37  The reality facing the residents within the Waterfront LID crystallized. Their
only hope was to beg for mercy from City Council members representing City Council Districts
in which they could not vote and whose residents would not be subject to the Waterfront LID.
When the Waterfront LID was passed in 2019, it was clear that mercy was not forthcoming. The
Plaintiffs have no political recourse against the supermajority of the City Council that imposed
the Waterfront LID upon them.

4.38 Plaintiffs submitted formal protests and comments about the Waterfront LID to
the City.

4.39 At least seven City Council members and their staff participated in private

meetings with proponents of the Waterfront LID that were not during a public hearing or
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meeting. These meetings contributed to an effort to achieve a collective positive decision in
support of the eventual Waterfront LID, in part, through the exchange of one sided or unreliable
information.

4.40  Prior to the City Council vote on January 28, 2019, City Council members
communicated with each other directly and indirectly about their decisions to approve the
Waterfront LID for a reduced amount of $160 million. These meetings resulted in a collective
positive decision in support of the eventual Waterfront LID.

441 Asaresult of the City’s actions and inactions as outlined above in paragraphs
4.1 to 4.23, the City violated Chapter 35.43 RCW, et seq.

State Environmental Policy Act Violations

4.42 The City’s Alaskan Way, Promenade, Overlook Walk Final Environmental
Impact Statement (AWPOW FEIS) addresses just four of the six Waterfront LID
Improvements.

4.43 The AWPOW FEIS does not address the Waterfront LID.

4.44  According to the mailing list for the AWPOW FEIS, notice was not provided to
all nine City Councilmembers.

4.45 According to the mailing list for the AWPOW FEIS, notice was not provided to
all property owners within the Waterfront LID.

4.46 Three community groups appealed the AWPOW FEIS, and the City settled out
of court with them. No notice of the settlement was provided to the Waterfront LID property
owners or the public.

4.47  According to the City’s discovery answers to date, the City has no obligation to
inform decision-makers like the City Council about the Waterfront LID Improvements’

environmental impacts or any appeals thereof.
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4.48 Plaintiffs’ interests are within the zone of interests protected by SEPA because
Plaintiffs are concerned about and will be adversely impacted by the Waterfront LID and the
Waterfront LID Improvements.

V. CAUSES OF ACTION

5.1 Declaratory Relief — Violation of Article 1, Section 1 of the Washington
State Constitution

5.1.1 Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

5.1.2 Article 1, Section 1 of the Washington State Constitution sets
forth the most fundamental premise of our democratic self-
governance: “governments derive their just powers from the
consent of the governed.”

5.1.3 The Waterfront LID represents a perversion of that most basic
principle of self-governance. The Plaintiffs and other residents
within the Waterfront LID have never consented to its imposition
and are politically powerless to stop it. It is being imposed by six
members of the City Council for whom the Plaintiffs can neither
vote for nor vote against. Even if every member of the City
government for whom the Plaintiffs can vote opposed the
Waterfront LID (the mayor, two at large members and one district
representatives), it would still be imposed by this supermajority
of council members whose residents and voters will not be
subject to the Waterfront LID assessments.

5.1.4 It is common in a democratic society that revenue and taxing issues are
debated among those to be taxed and the people then have the
opportunity (either via direct vote, or by voting for representative

legislators) to express their agreement or disagreement with the proposed
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revenue raising measure. The citizens have the opportunity to vote for
measures or representatives.

5.1.5 That was not the case here. Six members of the City Council for whom
those subject to the Waterfront LID never will get to vote either for or
against (and whose voters will not be subject to the Waterfront LID and
will suffer no assessment) imposed this upon residents within the
Waterfront LID to whom they do not answer.

5.1.6 It cannot be a valid exercise of power under Article 1, Section 1 of the
Washington State Constitution, if the only recourse for citizens to an
action of the government is to beg for mercy from people over whom a
citizen has no political recourse.

5.1.7 The City’s conduct constitutes a violation of Article 1, Section 1 of the
Washington State Constitution.

5.1.8 Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.

5.1.9 Plaintiffs seek declaratory judgment that the City’s actions in the creation
of the Waterfront LID violate Article 1, Section 1 of the Washington
State Constitution and as a result, the Waterfront LID should be

invalidated.

5.2 Declaratory Relief — Violation of Article 1, Section 3 of the Washington
State Constitution

5.2.1. Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

5.2.2. Article 1, Section 3 of the Washington State Constitution states “no
person shall be deprived of life, liberty or property, without due process

of law.”
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5.2.3.

524.

5.2.5.

5.2.6.

5.2.7.

The imposition of the Waterfront LID by a supermajority of the City
Council for whom the residents within the Waterfront LID do not get to
vote for or against and for whom they have no political recourse
whatsoever represents a deprivation of property without any process of
law.

The only recourse for Waterfront LID residents is to beg for mercy from
six members of the City Council for whom they do not have a vote and
whose residents will not be subject to the deprivation of property. This
represents a fundamental violation of due process rights.

The City’s conduct constitutes a violation of Article 1, Section 3 of the
Washington State Constitution.

Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.

Plaintiffs seek declaratory judgment that the City’s actions in the creation
of the Waterfront LID violate Article 1, Section 3 of the Washington
State Constitution and as a result, the Waterfront LID should be

invalidated.

5.3 Declaratory Relief — Violation of Article 1, Section 4 of the Washington
State Constitution

5.3.1.

53.2.

5.3.3.

Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

Article 1, Section 4 of the Washington State Constitution states “the right
of petition and of the people peaceably to assemble for the common good
shall never be abridged”

The right of petition of the Plaintiffs and residents within the Waterfront
LID to petition against its imposition has been fundamentally abridged.

Rather than the right to petition and persuade, and, if necessary, vote
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534.

5.3.5.

5.3.6.

against, elected officials proposing a course of action by the government,
the Plaintiffs only recourse was to beg for mercy from City Council
members for whom they get no vote and over whom they have no
political power or influence. Plaintiffs right of petition has been abridged
by the imposition of the Waterfront LID by a supermajority of the City
Council for whom the residents within the Waterfront LID do not get to
vote for or against and for whom they have no political recourse.

The City’s conduct constitutes a violation of Article 1, Section 4 of the
Washington State Constitution.

Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.

Plaintiffs seek declaratory judgment that the City’s actions in the creation
of the Waterfront LID violate Article 1, Section 4 of the Washington
State Constitution and as a result, the Waterfront LID should be

invalidated.

5.4  Declaratory Relief - Chapter 35.43 RCW, et seq.

54.1

542

543

544

Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

The City, through its adoption of Ordinance 125760, created a Waterfront
Local Improvement District under color of Chapter 35.43 RCW, et seq.
The City has assessed properties within the Waterfront LID, including
the Plaintiffs’ properties, to pay the City collectively $160 million, plus
administrative costs of $16 million.

The City failed to comply with the requirements of Chapter 35.43 RCW,

et seq., as follows:
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5.4.4.1 The City has not maintained a consistent or sufficient list or
description of the actual improvements included in the Waterfront
LID, e.g., a new public park or just sidewalks and trees adjacent
to roadways and arterials.

5.4.4.2 The City arbitrarily and capriciously decided which properties,
including the Plaintiffs’ properties, would be included or not
included within the Waterfront LID.

5.4.4.3 The City failed to distinguish between the general benefits of the
Waterfront LID to the public generally and the Special Benefits,
if any, of the Waterfront LID to the properties assessed within the
Waterfront LID, including the Plaintiffs’ properties, and the
proper economic valuation of the same.

5.4.4.4 The City arbitrarily and capriciously, or, on a fundamentally
wrong basis, decided which properties, including the Plaintiffs’
properties, would “specially benefit” from the Waterfront LID.

5.4.4.5 The City also arbitrarily and capriciously, or, on a fundamentally
wrong basis, assessed various businesses, like hotels, including
two of the Plaintiffs’ properties, to pay more than other
businesses that are in fact closer to the Waterfront LID Project,
instead of a proportionate assessment as required by law.

5.4.4.6 The City failed to assess other properties located within the
Waterfront LID for the Special Benefits, if any, of the Waterfront
LID and the proper economic valuation of the same.

5.4.4.7 The City did not assess properties and the businesses located
thereon, that are currently under construction, in the Waterfront

LID area.
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545

54.6

5.4.7

5438

549

5.4.10

54.11
5.4.12

5.4.4.8 The City has failed to account for, or otherwise address, the need
to maintain any alleged “park” included in the Waterfront LID.
Plaintiffs’ rights, status and other legal relationships have been adversely
affected by the City’s decision to adopt Ordinance 125760.
The City’s actions in adopting Ordinance 125760 in contravention of the
intended purpose of Chapter 35.43 RCW, et seq. is a matter of public
interest.
The public interest will be enhanced by the Court’s review of the City’s
actions in adopting Ordinance 125760 under color of Chapter 35.43
RCW, et seq.
Pursuant to RCW 7.24, Plaintiffs are entitled to have the Court review
the controversy and declare the rights, status, and other legal relations of
the Plaintiffs in regard to the City’s action. The enactment of Ordinance
125760 creates an actual, present, and existing dispute with the City due
to the Ordinance’s impact on the Plaintiff’s economic interest and
property.
Pursuant to RCW 7.24, plaintiff petitions for declaratory judgment that
Ordinance 125760 was created in violation of Chapter 35.43 RCW, et
seq. and SMC 20.04.
Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.
No other remedy is adequate to protect the Plaintiffs’ property interests.
The City’s decisions related to the approval of the Waterfront LID and
the adoption of Ordinance 125760 should be invalidated.
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5.5

THIRD AMENDED COMPLAINT FOR

Declaratory Relief — Substantive Due Process

5.5.1

552

553

554

5.55

Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

Defendant City acting under color of law, subjected, or caused to be
subjected, each of the Plaintiffs here to deprivation of rights under the
State of Washington (“State”) and Federal Constitutions, and laws.

The City has acted in an arbitrary and capricious manner, or, on a
fundamentally wrong basis, without legitimate fact finding or purpose in
violation of Plaintiff’s rights to substantive due process under both the
State and Federal Constitutions. For example only, it is unclear how the
Waterfront LID, through the adoption of Ordinance 125760, will
actually, specially benefit the properties included in the Waterfront LID,
which include the Plaintiffs’ properties, (arbitrarily drawn lines and
assessed properties, poorly maintained parks in the past — likely to hurt
properties more than provide benefits). Moreover, and by way of
example only, if any benefit does exist — it is a general benefit for all, not
just the property owners included in the Waterfront LID which include
the Plaintiffs’ properties, which exist blocks away from the Project.
Plaintiffs are entitled to have the Court review the controversy and
declare the rights, status, and other legal relations of the Plaintiffs in
regard to the City’s action. The City’s actions create an actual, present,
and existing dispute with the City due to the Waterfront LID’s impact on
the Plaintiff’s economic interest and property.

The City’s conduct constitutes a deprivation of substantive due process.
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5.5.6 Pursuant to RCW 7.24, plaintiff petitions for declaratory judgment that
the City’s actions in the creation of the Waterfront LID and the adoption
of Ordinance 125760 are a violation of substantive due process.

5.5.7 Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.

5.5.8 No other remedy is adequate to protect the Plaintiffs’ property interests.

5.5.9 As aresult of the due process violations, the Waterfront LID and the
adoption of Ordinance 125760 should be invalidated.

5.6  Declaratory Relief — Procedural Due Process

5.6.1 Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

5.6.2 Defendant City acting under color of law, subjected, or caused to be
subjected, each of the Plaintiffs here to deprivation of rights under the
State and Federal Constitutions and laws.

5.6.3 The City’s conduct in creating the Waterfront LID and passing Ordinance
125760 deprived plaintiffs of their property, economic interest and
expectations without notice and an opportunity to be heard.

5.6.4 The City’s conduct constituted a deprivation of procedural due process
without proper notice.

5.6.5 Plaintiffs are entitled to have the Court review the controversy and
declare the rights, status, and other legal relations of the Plaintiffs in
regard to the City’s action. The enactment of Ordinance 125760 creates
an actual, present, and existing dispute with the City due to the
Ordinance’s impact on the Plaintiff’s economic interest and property.

5.6.6 Pursuant to RCW 7.24, plaintiffs petition for declaratory judgment that
Ordinance 125760 was created in violation of procedural due process.
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5.7

5.6.7

5.6.8
5.6.9

Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.

No other remedy is adequate to protect the Plaintiffs’ property interests.
As a result of the due process violations, the City’s adoption of

Ordinance 125760 should be invalidated.

Declaratory Relief — Equal Protection Violation

5.7.1

5.7.2

5.7.3

5.74

5.7.5

5.7.6

5.7.7

THIRD AMENDED COMPLAINT FOR
DECLARATORY RELIEF AND DAMAGES - 23 66 S. Hanford Street, Suite 300

Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

Plaintiffs are entitled to have the Court review the controversy and
declare the rights, status, and other legal relations of the Plaintiffs in
regard to the City’s action. The enactment of Ordinance 125760 creates
an actual, present, and existing dispute with the City due to the
Ordinance’s impact on the Plaintiff’s economic interest and property.
Pursuant to RCW 7.24, plaintiff petitions for declaratory judgment that
Ordinance 125760 was created in violation of Plaintiffs’ rights to equal
protection.

No other remedy is adequate to protect the Plaintiffs’ property interests.
Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.

If Ordinance 125760 is not invalidated, then through their conduct, the
City treated each of the Plaintiffs’ properties and interests differently
from other similarly-situated persons and entities without legitimate
purpose in violation of each of the Plaintiffs’ rights to equal protection
under the law.

As a result of the due process violations, the City’s adoption of

Ordinance 125760 should be invalidated.
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5.8 State Environmental Protection Act Violation

5.8.1

5.8.2

5.83

5.84

5.8.5

Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

In adopting the Waterfront LID and Ordinance 125760, the City
failed to comply with the State Environmental Policy Act, chapter
43.21C RCW and Washington Administrative Code (WAC) 197-

11. Such failure constitutes an error of law and misapplication of

the law to the Waterfront LID process. As a result, the Waterfront

LID and Ordinance 125760 are invalidated and remanded for
further processing consistent with the State Environmental Policy

Act.

In adopting the Waterfront LID and Ordinance 125760, the City failed to
comply with the City of Seattle’s State Environmental Policy Act Rules,
chapter 25.05 SMC. Such failure constitutes an error of law and
misapplication of the law to the Waterfront LID process. As a result, the
Waterfront LID and Ordinance 125760 are invalidated and remanded for
further processing consistent with the State Environmental Policy Act.
Plaintiffs bring this action under RCW 43.21C.075, which creates an
independent “basis for challenging whether governmental action is in
compliance with the substantive and procedural provisions” of SEPA.

In addition to direct review under RCW 43.21C.075, Plaintiffs are
entitled to a statutory writ of review, also called a writ of certiorari,
pursuant to Chapter 7.16 RCW. Plaintiffs will note a hearing on their
application for a writ, pursuant to LCR 98.40, in the event that this Court

determines that direct review under RCW 43.21C.075 is not available.
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5.8.6  Plaintiffs also seek a declaratory judgment pursuant to Chapter 7.24
RCW.

5.8.7 In the event this Court determines that none of Plaintiffs statutory causes
of action are available to review the subject decisions, then Plaintiffs
invoke this Court’s inherent constitutional jurisdiction to review the
subject actions.

5.8.8 In the event the City should proceed with the final assessment process or
construction of Waterfront LID Improvements during the pendency of
this action, then Plaintiffs are entitled to a temporary restraining order
and preliminary and permanent injunctions pursuant to Chapter 7.40 and
CR 65 in order to prevent irreparable harm before the adverse
environmental impacts, and the impacts of reasonable alternatives, have
been properly and adequately identified and analyzed by the decision-
makers.

5.9  Appearance of Fairness Doctrine Violation

5.9.1 Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

5.9.2 The City failed to comply with the Appearance of Fairness Doctrine,
RCW Chapter 42.30, City Council Resolution 31602 and its Quasi-
Judicial Rules, in undertaking this quasi-judicial decision affecting the
Plaintiffs’ properties.

5.9.3 The City Council met privately with City staff and other proponents of
the Waterfront LID, then failed to recuse themselves from voting, and

refused to meet with land owners within the Waterfront LID.
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5.10

5.9.4 These private meetings contributed to an effort to achieve, and did
achieve, a collective positive decision in support of the eventual
Waterfront LID.

5.9.5 The City Council published a public memorandum admitting to
numerous ex-parte communications with parties about the Waterfront
LID.

5.9.6 As aresult of the violations of the Appearance of Fairness Doctrine, the
City’s adoption of Ordinance 125760 should be invalidated.

Open Public Meetings Act

5.10.1 Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

5.10.2 A majority of the City Council communicated with each other directly
and indirectly in negotiating a reduced Waterfront LID amount, from
$200 million to $160 million, prior to voting and failed to comply with
the Open Public Meetings Act, RCW Chapter 42.30, damaging Plaintiffs.

5.10.3 A majority of the City Council had knowledge that they were conducting
meetings that violated the Open Public Meetings Act.

5.10.4 As aresult of these violations, the City’s decision to adopt Ordinance
125760 must be invalidated.

VI. PRAYER FOR RELIEF

Plaintiffs therefore seeks the following relief:

A. Declaratory Judgment, declaring, among other things, the Defendant City’s
actions violated Chapter 35.43 RCW, et seq., Chapter 42.30 RCW, et seq.,
and/or the Appearance of Fairness Doctrine, and, as a result, the Defendant
City’s approval of the Waterfront LID, including the adoption of Ordinance
125760, shall be invalidated;
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Declaratory Judgment, declaring, among other things, the Defendant City’s
actions violated Article 1, Section 1 of the Washington State Constitution, and,
as a result, the Defendant City’s approval of the Waterfront LID, including the
adoption of Ordinance 125760, shall be invalidated;

Declaratory Judgment, declaring, among other things, the Defendant City’s
actions violated Article 1, Section 3 of the Washington State Constitution, and,
as a result, the Defendant City’s approval of the Waterfront LID, including the
adoption of Ordinance 125760, shall be invalidated;

Declaratory Judgment, declaring, among other things, the Defendant City’s
actions violated Article 1, Section 4 of the Washington State Constitution, and,
as a result, the Defendant City’s approval of the Waterfront LID, including the
adoption of Ordinance 125760, shall be invalidated;

Injunctive Relief enjoining the Defendant City from assessing any amount to the
Plaintiffs’ properties for the Waterfront LID;

Judgment against the Seattle City Council in the form of all relief permitted
under RCW 42.30.120;

Judgment against the Seattle City Council in the form of all relief permitted
under Appearance of Fairness Doctrine; Direct, Indirect, Consequential and
Punitive Damages, if and as allowed by law, in an amount to be proven at trial;
Order, Declaratory Judgment, and/or Injunctive relief invalidating Ordinances
125760, 125761, and 125762 because the AWPOW FEIS was inadequate, the
City Council failed to adequately review environmental impacts during the LID
formation process, the City of Seattle violated the State Environmental Policy
Act, and remanding to the City of Seattle to conduct and complete the
environmental review process prior to forming the Waterfront LID, constructing

the projects, or completing the final assessment process;
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L Costs and attorneys’ fees, and prejudgment interest as allowed by law; and
J. Other and further relief as may be deemed just and equitable.
DATED this 4" day of December, 2019.
SCHLEMLEIN FICK & SCRUGGS, PLLC
By: _ /s/Jesse O. Franklin IV
Jesse O. Franklin IV, WSBA # 13755
Garth A. Schlemlein, WSBA # 13637
Attorneys for Plaintiffs
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Attorney General Rob McKenna

COUNTIES—COUNTY COMMISSIONER—CONTRACT—LEGISLATIVE AUTHORITY—Power Of
County Legislative Authority To Enter Into Contract That Binds The County Legislative
Authority In The Future

A county legislative authority is generally prohibited from entering into contracts that bind
the future legislative actions of the county. The application of this principle depends upon a
distinction between actions that are legislative in nature and those that are merely
administrative or proprietary.

May 15, 2012
The Honorable Steven J. Tucker
Spokane County Prosecuting Attorney Cite As:
1115 W Broadway Avenue AGO 2012 No. 4

Spokane, WA 99260-0270

Dear Prosecutor Tucker:

By letter previously acknowledged, you have requested an opinion from this office on the
following questions, paraphrased for clarity:

1. Are there legal constraints on the power of a county legislative authority to
circumscribe the legislative authority of future members of the body by entering into
contractual commitments which would remain binding on the county for some period
after the end of the terms of the current members of the body?

2. Would a series of agreements enclosed in your request, previously executed by the
Spokane County board of commissioners, impermissibly bind future members of the
board who might wish to change the policy choices represented by the agreements?

3. Could a county commissioner be held liable for tortious interference with a contract
if the commissioner exercises his/her legislative functions in a manner inconsistent
with contractual agreements previously entered by the board of commissioners?

BRIEF ANSWER

The case law establishes that boards of county commissioners may not take actions that
impair the core legislative powers of their successors in office. The law draws a distinction

[original page 2]
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between “core legislative powers” of a legislative body, and those powers that are more properly
described as “administrative” or “proprietary.” Legislative bodies may not contractually bind their
successors with regard to the former, although they may do so as to the latter. The case law,
however, does not establish the precise limits of these constraints. We accordingly respond to your
first question by examining the state of the law regarding these constraints.

We respectfully decline to answer your second question. The opinions process is designed to
provide legal guidance with respect to issues of law, rather than to resolve disputes regarding
specific factual circumstances. In this regard, unlike the judicial process, the opinions process is not
suited to gathering and examining all of the facts that may be relevant to a particular situation. We
answer your third question by providing guidance relating to the elements of tortious interference.

ANALYSIS

1. Are there legal constraints on the power of a county legislative authority to
circumscribe the legislative authority of future members of the body by entering into
contractual commitments which would remain binding on the county for some period
after the end of the terms of the current members of the body?

The Washington Supreme Court has long noted “the principle that one board of county
commissioners cannot enter into contracts binding upon future boards of commissioners.” State ex
rel. Schlarb v. Smith, 19 Wn.2d 109, 112, 141 P.2d 651 (1943). Although the existence of such a
limitation on contractually binding the decisions of future county legislative authorities is clear, we
noted in an earlier opinion that the parameters of this limitation are not well defined. AGO 1974 No.
21, at 7. The statement is equally true 38 years later.

Applying the principle that contracts cannot bind future boards of commissioners is
complicated, because county commissioners constitute the legislative body of the county, but also
perform functions that are more properly described as executive or administrative. See, e.g.,
Durocher v. King Cnty., 80 Wn.2d 139, 152, 492 P.2d 547 (1972) (distinguishing between the
legislative and administrative functions of a county legislative authority). For example, the basic
powers of a county legislative authority are listed in RCW 36.32.120, and that statute comprises
both legislative acts (licensing, levying taxes, enacting police and sanitary regulations) and
administrative functions (erecting and repairing county buildings, building and maintaining roads,
managing county property).

The clearest principle we can discern from a study of the case law is that county
commissioners may not bind the “core” legislative functions of future boards, but do have the
authority to enter into contracts or make administrative arrangements that carry out the executive
functions of the board, even though some of these arrangements will inevitably limit the freedom of
future boards to make different administrative choices. The analytical difficulty is in identifying
which county functions are “legislative” in nature.

[original page 3]
An authoritative treatise articulates this principle by explaining:

Respecting the binding effect of contracts extending beyond the terms of officers acting for the
municipality, there exists a clear distinction in the judicial decisions between governmental and
business or proprietary powers. With respect to the former, their exercise is so limited that no
action taken by the governmental body is binding upon its successors, whereas the latter is
not subject to such limitation, and may be exercised in a way that will be binding upon the
municipality after the board exercising the power shall have ceased to exist.

10A Eugene McQuillin, The Law of Municipal Corporations § 29.102 (3d ed. 2009).
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Washington cases offer little guidance as to which contractual provisions might be regarded
as legislative, and which therefore cannot bind future legislative bodies, and which are
administrative or proprietary, and therefore are not so limited. This is because the resolution of
specific cases often turns on specific statutory grants of authority, rather than on the application of
the general principle that a contract may not bind the future exercise of legislative authority. For
example, Schlarb concerned an agreement between King and Pierce counties to confine and
improve the White River. Schlarb, 19 Wn.2d at 111. When King County declined to levy a tax
pursuant to the agreement, Pierce County sued to compel action under the contract. King County
argued that the contract was against public policy based upon “the principle that one board of
county commissioners cannot enter into contracts binding upon future boards of commissioners.”
Id. at 112. The Washington Supreme Court held, however, that the general principle against binding
future boards was overcome by a specific statute authorizing counties to contract with one another
for the improvement, confinement, and protection of rivers and banks. /d. at 113. Although the
court recited the rule regarding binding future boards of commissioners, the case was resolved
based upon a statutory enactment and therefore provides no guidance regarding your question.
See also Richards v. Clark Cnty., 197 Wash. 249, 252-53, 84 P.2d 1009 (1938) (rejecting challenge
to issuance of bonds to be repaid by future tax revenue on the basis that the legislature had
statutorily authorized counties to commit future revenue to the purpose).

In two cases, our supreme court has entertained challenges to contracts based upon the
argument that they were entered into by “lame duck” boards, improperly attempting to bind future
commissioners to the arrangement. Roehl v. Pub. Util. Dist. 1, 43 Wn.2d 214, 233-34, 261 P.2d 92
(1953); King Cnty. v. U.S. Merchants’ & Shippers’ Ins. Co., 150 Wash. 626, 274 P. 704 (1929). By
concentrating on the “lame duck” issue, neither the Roehl nor the King County cases offer any
significant analysis as to when a contract might impermissibly bind future boards, absent the
circumstance of the commitments being made near the end of the current board’s term of office.
Roehl, 43 Wn.2d at 233-34; King Cnty., 150 Wash. at 635; but see Taylor v. Sch. Dist. 7 of Clallam
Cnty., 16 Wash. 365, 366-67, 47 P. 758 (1897) (finding rule against contractually binding successors
inapplicable because members of a school board served staggered terms, making it a continuous
body).

[original page 4]

We have also looked to the case law of other states in our effort to define how far a board
may go in constraining the policy choices of future boards. In Kirby Lake Development, Ltd. v. Clear
Lake City Water Authority, 320 S.W.3d 829 (Tex. 2010), developers sued a water control and
improvement district over possession of certain water and sewer facilities. One of several theories
argued was that the defendant water authority had made contractual commitments which would
bind future boards. The Texas Supreme Court rejected this argument as not supported by the facts,
but did provide some quotes from earlier cases which shed some light on the principle under
examination. The court noted that certain government powers are conferred “for public purposes,
and can neither be delegated nor bartered away.” Kirby Lake, 320 S.W.2d at 843 (quoting State ex
rel. City of Jasper v. Gulf States Utils. Co., 144 Tex. 184, 194, 189 S.W.2d 693 (1945)). The court
quoted an even earlier Texas case as follows:

[Municipal] corporations may make authorized contracts, but they have no power, as a party,
to make contracts or pass bylaws which shall cede away, control or embarrass their legislative
or governmental powers, or which shall disable them from performing their public duties.

Kirby Lake, 320 S.W.2d at 843 (alteration in original) (quoting Brenham v. Brenham Water Co., 67
Tex. 542, 554, 4 S.W. 143 (1887)).

These cases support the notion, implicit but not discussed in the Washington case law, that
there is a “core” of public governmental power that cannot be bargained away or compromised by
current officeholders to the detriment of their successors in office. Kirby Lake, 320 S.W.2d at 843;
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see also Inverness Mobile Home Cmty., Ltd. v. Bedford Twp., 263 Mich. App. 241, 687 N.W.2d 869
(2004) (Michigan Court of Appeals held that a township could not enter into a consent judgment
committing a future township board to amend the township’s master plan to permit a manufactured
housing development); Cnty. Mobilehome Positive Action Comm., Inc. v. Cnty. of San Diego, 62 Cal.
App. 4th 727, 73 Cal. Rptr. 2d 409 (1998) (California Court of Appeal found that a county lacked
authority to offer a lease committing future county boards not to enact rent control legislation for a
period of 15 years).

Finally, we note Plant Food Co. v. City of Charlotte, 214 N.C. 518, 199 S.E. 712 (1938), in
which the North Carolina Supreme Court found that a city had authority to enter into a ten-year
contract to deliver city sewerage sludge to a company that had agreed to dispose of it,
notwithstanding that such a commitment to a limited extent compromised the power of future city
officers to dispose of sludge in a different manner. The Plant Food Co. decision distinguishes,
again, between “governmental discretionary powers” which cannot be compromised or suspended
(such as “the power to make ordinances and decide upon public questions of a purely governmental
character”) and the right of a municipality to make contracts in the course of administering its
proprietary functions. See discussion Plant Food Co., 199 S.E.

[original page 5]

at 713-14 [1]. The clear implication of the decision was that a contract to dispose of sludge was an
administrative act, not a legislative one.

It therefore is reasonable to conclude that a distinction may be drawn between the “core
legislative” powers of a legislative body and those powers which are more properly described as
“administrative” or “proprietary.” The hallmark of the first category is the authority of a legislative
body to exercise continuing discretion in the setting of legal standards to govern behavior within the
jurisdiction. If a contract impairs this “core” legislative discretion, eliminating or substantially
reducing the discretion future bodies might exercise, the courts are likely to find that the contract
has improperly impaired the legislative authority of future commissioners. By contrast, counties
have, and greatly need, authority to enter into contracts and make administrative decisions
concerning the management of public property and the day-to-day conduct of government
business. A contract that facilitates public administration, and which places no significant constraint
on future policy-making is likely to be upheld.

2. Would a series of agreements enclosed in your request, previously executed by the
Spokane County board of commissioners, impermissibly bind future members of the
board who might wish to change the policy choices represented by the agreements?

Your second question asks us to apply the principle discussed above to specific agreements
enclosed with your request. The opinions process is designed to provide legal guidance with
respect to issues of law, but an answer to your second question would include an evaluation of
factual circumstances in addition to the legal principles discussed in response to your first question.
We do not know to what extent the parties have performed the obligations set forth in the
agreements, whether there are any current disputes about performance, or whether other relevant
facts or developments might affect the agreements and our legal analysis. For this reason, we
respectfully decline to address your second question.

3. Could a county commissioner be held liable for tortious interference with a contract
if the commissioner exercises his/her legislative functions in a manner inconsistent
with contractual agreements previously entered by the board of commissioners?

Your final question asks about the possibility of liability for tortious interference with a
contract. The elements of this tort are set forth in a recent case as follows:
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A defendant is liable for tortious interference with a contractual or business expectancy
when (1) there exists a valid contractual relationship or business expectancy, (2) the
defendant had knowledge of the same, (3) the defendant’s intentional interference induced or
caused a breach or termination of

[original page 6]

the relationship or expectancy, (4) the defendant’s interference was for an improper purpose
or by improper means, and (5) the plaintiff suffered damage as a result.

Evergreen Moneysource Mortg. Co. v. Shannon, 274 P.3d 375, 383 (Wash. Ct. App. 2012) (citing
Pleas v. City of Seattle, 112 Wn.2d 794, 800-05, 774 P.2d 1158 (1989)). Your third question arises
from a concern that a county officer might wish to take some future action which could be construed
as inconsistent with the commitments the county made in the agreements attached to your request,
leading to a concern that such action might result in liability on the part of the officer.

The answer to your question would depend on the facts as they might actually play out, as
well as on an evaluation of the meaning and enforceability of the various agreements and an
analysis of the background law. To lead to liability, an officer would have to act with knowledge of a
valid contractual relationship, must intentionally induce a breach or termination of that relationship,
must act for an improper purpose or by improper means, and must cause damages to the person or
persons claiming tortious interference. We cannot determine what kind of fact pattern would meet
all of those requirements, nor can we completely discount the possibility that under some set of
circumstances, the conditions for liability might be met. Under these conditions, it would not be
appropriate to attempt an opinion on the matter, and we leave it to county officers and their legal
counsel to chart a course of conduct with awareness of the various legal issues presented, including
the question of tortious interference.

We trust that the foregoing will be useful to you.

ROBERT M. MCKENNA
Attorney General

JAMES K. PHARRIS
Deputy Solicitor General
360-664-3027

wros
[1] The court also noted that “[t]he line between powers classified as governmental and those
classified as proprietary is none too sharply drawn, and is subject to a change of front as society

advances and conceptions of the functions of government are modified under its insistent
demands.” Plant Food Co., 199 S.E. at 714.
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GIBBONS & RIELY, PLLC

Real Estate Appraisal, Counseling & Mediation
261 Madison Ave S, Suite 102
Bainbridge, WA 98110-2579

Anthony Gibbons, MAI, CRE
Direct Dial 206 909-1046
Email: agibbons@realestatesolve.com

May 2, 2018
John C. McCullough Catherine Stanford
Attorney at Law CA Stanford Public Affairs
McCullough Hill Leary, PS Principal
701 Fifth Avenue, Suite 6600 1904 3rd Ave, Suite 828
Seattle, Washington 98104 Seattle, WA 98101

RE:  Waterfront Seattle LID Special Benefits Report — File Ref: 17-0291 — May 19, 2018
Authored by Valbridge.

Dear Mr. McCullough and Ms. Stanford:

At your request, | have conducted this high-level review of the Valbridge mass appraisal study prepared for
the purposes of documenting Special Benefit resulting from the city Waterfront Seattle project. The letter
is intended as a consultation, and not as an appraisal review. At some point it may be appropriate to address
individual valuations on a parcel by parcel basis, but that is not the concern of this letter. This consultation
is largely conceptual in nature, and looks purely at the methodology employed and the general conclusions
made in the presentation of the study. Please note, as a disclosure, I am part owner of a condominium
located within the boundaries of the LID. I do not consider this to be a conflict in providing an objective
review of the study methodology.

Valbridge Appraisal
Valbridge presents several conclusions, which briefly may be re-stated as:

1. LID Boundaries. Valbridge identifies a total of 6,130 properties with potential special benefits
within an LID boundary that generally comprises the entire downtown area lying between Puget
Sound, 1I-5, Denny Way, and S. Massachusetts Street.

2. Property Valuation. The value of property within this area is concluded to be approximately $48.8-
billion.

3. Special Benefit Lift. The appraisal concludes with incremental increases in individual property
values (which are presented numerically in the report) summarized as follows:

Percentage of Property Value Increase
Property Class High Low
Land value <4.00% <0.50%
Office/Retail <3.50% <0.50%
Hotel <3.50% <1.00%
Apartment/Subsidized housing 3.00% 0.00%
Residential condominium 3.00% <0.50%
Waterfront <4.00% <0.50%
Special purpose <0.50% <0.50%
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4. Special Benefit Amount v. Cost. The total of the individual assignments approximates a $415-
million special benefit over these properties. This is compared and contrasted to the LID cost of
$320-million. Legally the cost of the LID cannot exceed the benefit provided.

5. After Valuation. The incremental increases in value calculated are added to the Before value to
create an After value, which in aggregate comes to $49.2-billion.

Conceptual and Methodological Issues
1. The basic construct of the LID and its application to Waterfront Seattle

LIDs are typically reserved for the funding of utility improvements and infrastructure within a specific
neighborhood or market, and represent a means by which a group of property owners can receive and pay
for improvements that might otherwise be avoided by a municipality; perhaps the project in question is/has
been deemed too specific, or not a priority, to cover with general funding. The mechanism essentially
allows property owners to pay for the LID with the obvious value lift associated with, say, the provision of
sewer or aroad. Under RCW 34.44.010, “The cost and expense [of improvements made through an LID]
shall be assessed upon all the property [within the boundaries of the LID] in accordance with the special
benefits conferred thereon.” (bracketed language added). The value lift associated with provision of the
infrastructure (say water, power or sewer) is typically easily measured, and special benefits' are not hard to
prove and calculate.

The current proposal, to fund a regional park through this mechanism, represents a special challenge for an
appraiser, as the special benefit associated with an amenity such as a publicly-owned park is not obviously
beneficial in the same fashion as a utility extension, representing more of an aesthetic, and widely dependent
upon factors unrelated to the mere presence of the project (such as operations, public use, etc.). The project
becomes even more challenging, when the park is to be located in a regional economic center, and funding
requirements require benefit assessment across several downtown blocks that lie uphill from the amenity.

2. Special Benefit
Background

A successful LID is based on the correct identification of the Special Benefit created. The term Special
Benefit is both a legal term and a term of art in the appraisal industry. The most succinct definition of
Special Benefit is provided as a WPI instruction:

“Special benefits are those that add value to the remaining property as distinguished from those
arising incidentally and enjoyed by the public generally. WPI 150.07.01

The distinction between Special and General benefits is then a key consideration for an appraiser in the
application of benefit deemed special. Eaton stresses the importance of the proper identification of special
benefit, and the necessity for also identifying general benefit for the simple purposes of appropriate benefit
allocation; if a project creates both special and general benefits, only the special increment that accrues to
certain properties can be part of the assessment:

It should be noted that project enhancement...may be composed of general benefits, special
benefits, or a combination of the two. Thus it may be necessary...to allocate the beneficial effects
of project enhancement between special and general benefits and to consider only the special
benefits in estimating the value of the property in the after situation.”

Real Estate Valuation in Litigation, Page 326, by Jim Eaton MAI.

1 See subsequent discussion on the definition of a special as opposed to general benefit.
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The standard dictionary definition of special, an adjective, is better, greater, or otherwise different from
what is usual. Synonyms include exceptional, unusual, singular, uncommon, notable, noteworthy,
remarkable, outstanding, unique, more. In practical application though, the precise meaning of Special
Benefit has been debated in the courts, particularly in eminent domain cases, with the same principles
applying to LIDs. One of the clearest and oft-cited distinctions of special and general benefit is found in
the following court decision:

“The most satisfactory distinction between general and special benefit is that general benefits are
those which arise from the fulfillment of the public object..., and special benefits are those which

arise from the peculiar relation of the land in question to the public improvement”
United States v. 2,477.79 Acres of Land, as quoted in Nicols

There are various common sense applications of special benefits. They cannot be “remote, speculative or
imaginary” (WPI). In addition the appraiser should consider when the benefits will actually be received.

The fair market value of the remainder, as of the date of valuation, shall reflect the time when the
damage or benefit caused by the proposed improvement or project will be actually realized. Uniform
Eminent Domain Code 1974, §1006, p.10.11. as quoted in Real Estate Valuation in Litigation by Jim Eaton, MAI

3. The Valbridge Study

The Valbridge study presented on behalf the city fails to meet key tests of credibility in the application of
Special Benefit. At issue are the following general categories of analysis:

a. Special Benefit Definition and Distinction from General Benefits

The appraisal:
e Makes no attempt to assess General Benefit, and does not offset the apparent measure of special
benefits with general benefits. The appraisal ignores the basic equation:
o Total Benefit minus General Benefit = Special Benefit.
If the evidence of benefit presented by the appraiser is to be believed, it is apparent that General
Benefits have been included in the Special Benefit Study.

Beyond the lack of recognition of General Benefits, it is noted that the very nature of the public
improvement — a regional park - and the wide LID boundaries described in the report, suggests that entire
project could be described as offering almost entirely general benefit. Almost by definition, if $48.1B of

real estate is impacted by the project, the benefits provided would seem very general and widespread in
nature.

b. Method of Assessment

The method of assessment used — an application of a percentage to a concluded before value — does not
represent a true measure of benefit. This is considered a short-cut, akin to a “strip-take” analysis, typically
reserved for projects with minor damages - small easements or takes of strips of land. Its application to a
special benefit study represents an improper method of analysis as the value lift should be calculated, not
applied. The appraiser should evaluate the value of the properties without the project, and then with it, and
measure the difference. Here the appraiser has not met the burden of proof of a value lift, as the latter is
concluded and added, not measured as a difference.

¢. Before & After Descriptions

There is very little clarity in the appraisal as to the precise difference between the Before and After. The
appraisal acknowledges that the viaduct is down in the before, but it is not clear how the value lift associated
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with the viaduct removal is built into the before value estimates. Further the level of improvement that
would be undertaken by the city, but for the LID, is not described in detail. With no side-by-side
comparison of images, it is not possible to know what was in the mind of the appraiser making an
assessment for provision of an “extra” amenity. Since the entire analysis relates to an aesthetic difference,
appropriate renderings of the aesthetic difference created would seem to be critical for proper analysis.

The issue also extends to cost. The LID is noted as a $320,000,000 project. Yet the increment associated
with the LID cost verses the investment that would occur anyway is not presented. The impression — that
$320,000,000 would be invested but for the LID — would appear to be an inaccurate presentation. It would
appear that the appraiser incorrectly measures the benefits resulting from a $320,000,000 investment, as
opposed to those accruing from a smaller investment, representing the LID extra.

There is also no value discussion pertaining to timing; do assessments consider when the actual park will
be complete, and therefore when the benefits, if present, will accrue? The interim condition and associated
construction is likely to be disruptive: some properties will be “specially” as opposed to “generally”
impacted by construction activity in terms of noise, dust, etc. Proximity, which is stressed as a special
benefit, would represent a special negative as concerns related and proximate construction activity.

d. Assessments are not supported by empirical data

The evidence presented for special benefit is almost entirely anecdotal. The appraisal does not provide
discrete and empirical before and after analyses of purportedly similar public projects across a wide-range
of property takes. Anecdotal opinions of before and after, without apparent adjustment for general benefits,
correction of blight issues and the passage of time, do not provide a convincing case for the assignment of
a 0.5 to 4% value increase to a full spectrum of property types across a wide downtown area, many blocks
away from the improvement. :

Moreover, the level of assignment applied is largely immeasurable from an appraisal perspective.
Application of a 0.5-4% value change on a general mass appraisal basis falls well below the standard of
error already present in such an analysis — in effect the analysis reveals the benefit is immeasurable at this
level. Even if individual “MAI appraisals” were completed on every individual property, it would be
difficult if not impossible to measure the benefit of a park improvement a few blocks away to say, for
instance, a downtown office tower. Take for example the 1201 Third Avenue office tower, valued at
$716,942,500 - it would be hard to rationalize discrete adjustments of the magnitude presented here amid
the myriad impacts on value such as market conditions, tenant sizes and rollovers, and different views and
floor levels. The majority of the tower has no view of the park and no special access to it; a lease decision
here would not logically include serious “special” consideration of a park three blocks away, and at a
different elevation. Suggesting the property increased to $721,442,000 (a $4,500,000 or 0.6277%
difference) on account of park proximity would seem to define a “remote, speculative or imaginary”
adjustment.

e. Assessments include percentage assignments to improvement value

The assessments are based on a percentage assignment to total property value, in place in 2018. However,
the project presented relates, purportedly, to a proximity benefit; this is a location factor, which is a land
characteristic. Benefits from proximity do not accrue to improvement value, as the “bricks and mortar” are
unchanged. This creates an inequity in the side-by-side comparison of improved and vacant land parcels,
and one that is particular well illustrated in case of development properties that will imminently be
developed. This methodological error is essentially a function of relying upon an across-the-board

percentage adjustment, as compared to truly measuring before and after differences. Two examples are
presented below:
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Example 1: 1201 Third high-rise office v. 1206 Third across the street, high-rise under construction.

Property Land Size  Building Size Assessment  $/sfland  $/sf building
1201 Third 56,400sf 1,130,000sf $4,500,000 $80/sf $3.98/sf]
1206 Third 43,680sf 720,000sf* $1,023,000 $23/sf $1.42/sf]

* under construction; will be complete by 2023

1201 Third is located one block further from the park than 1206, and at a higher elevation. The higher
assessment here is inequitable.

Example 2: Cyrene Apartments at Alaskan and University v. Woldson parking lot at 1100 Alaskan
(with proposed development).

Property Land Size Units Assessment  $/sf land $/unit
50 University 17,333sf 169-units $2,923,000 $169/sf  $17,296/unit
1100 Alaskan 35,233sf 256-units* $1,233,000 $35/sf  $4,816/unit

* proposed; will probably be complete by 2023

Both properties have the same orientation to the park and lie at the same elevation. The higher assessment
to the Cyrene Apartments at S0 University is thus inequitable.

Conclusion
In conclusion, the Special Benefits study presents several major issues. These include:

e The before condition is not adequately described; side-by-side illustrations of the before and after
are not presented. This kind of descriptive detail would appear necessary for the purposes of
evaluating an amenity or aesthetic difference to be specifically created through funding,

e Special benefits are merely assigned, not measured. The study does not provide a measurement of
after value, with the project in place, that is independent of the before value, and takes into
consideration delay until receipt.

¢ Purportedly measured benefits are not allocated into “general” and “special” benefits. Labelling
all benefits as special does not appear credible for a regional park.

o Benefits associated with proximity should be evaluated in the form of a lift in land value. The

methodology used (a broad percentage assessment applied to total property value) results in
inequitable assignments between properties.

The more general issue is the difficulty of trying to forecast a benefit that is special to a park that has
regional appeal. The more common application of an LID is for extension of infrastructure; and here special
benefits can be practically and incrementally assessed to unserved property brought to a development
condition through the provision of infrastructure. However, the application of the special benefit
methodology to a downtown area for a park amenity, represents a challenging and potential impossible
assignment, if it is to be free of speculation and imagination.

Respectfully submitted,

Anthony Gibbons, MAI, CRE
Ref: 181121-Waterfront LID

RE*SOLVE






COMPASS

February 3, 2020

Dear Mr. and Mrs. Hsu:

| have completed your Comparative Market Analysis (CMA) Report. As of
February 2020 your pre-listed market value on your property at 1521 2" Ave
Unit #1804 Seattle, WA is $1,779,000. Please reference the attached report
for detalils.

This is based on the average sold price of the three comparables. | have also
adjusted the square footage in a dollar amount by adding or subtracting the
average price per square foot which is ($900.00 per sq ft) to find the most
accurate value.

Please don’t hesitate to call me with any questions.
Best,
Jenee

Jenee Curran

COMPASS BROKER

501 E Pike Street ¢ Seattle, WA 98112
0:206.554.7000  M: 425.876.8663

Real Estate Broker, Luxury Marketing Specialist
WWW.MANSIONGLOBAL.COM
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Jenee Curran Compass Washington
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Comparative Market Analysis

1521 2nd Ave #1804 #1804 NOI‘thWGSt

Seattle, 98101 Multiple Listing Service®

CMA 1 Line (Landscape) Monday, February 3, 2020

This page displays the comparable listings detailed in 1-Line landscape format.

Single Family

Sold Properties

Listing # Address City Area  Community Bd Bth SqFt LotSz Year Date $/SqFt CDOM Orig Price  List Price Sold Price SP%LP
1499900 737 Olive Way #3200 Seattle 701 Belltown 2 200 1,534 2009 10/03/19 $1,100.39 17 $1,688,000 $1,688,000 $1,688,000 100.00
1442959 1920 4th Ave #2002 Seattle 701 Downtown 2 2.00 1,607 2010 08/20/19 $1,150.59 8 $1,849,000 $1,849,000 $1,849,000 100.00
1433534 1521 2nd Ave #2702 Seattle 701 Downtown 2 175 1,729 0.372 2008 10/16/19 $1,041.06 320 $2,200,000 $2,000,000 $1,800,000 90.00
Listing Count : 3 Averages: 1,623 $1,097.35 115 $1,912,333 $1,845,667 $1,779,000 96.67

Price : High $1,849,000 Low $1,688,000 Median $1,800,000

Grand Totals
Count: 3 Averages:  $/SqFt: $1,097.35 cbom: 115 op: $1,912,333 LP: $1,845,667 sP:$1,779,000

Researched and prepared by Jenee Curran

501 E Pike Street #200-A Seattle, WA(206) 448-8888
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1521 2nd Ave #1804
Seattle, 98101

CMA Map Layout

This page displays the Map for the CMA Subject and your comparables.
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Northwest

Multiple Listing Service®

Monday, February 3, 2020

1521 2nd Ave #1804
3200-737 Olive Way
2002-1920 4th Ave
2702-1521 2nd Ave

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 #1804 NOI‘thWGSt

Seattle, 98101 Multiple Listing Service®

CMA 2 Line Monday, February 3, 2020

This page displays the comparable listings detailed in 2-Line format.

Single Family

Sold Properties

Address City Bd Bth Area Lot Sz SqFt Year CDOM Date
Listing # Style Code Community $/SqFt Orig Price List Price Sold Price SP%LP

737 Olive Way #3200 Seattle 2 200 701 1,534 2009 17 10/03/19
1499900 30 - Condo (1 Level) Belltown $1,100.39 $1,688,000 $1,688,000 $1,688,000 100.00

1920 4th Ave #2002 Seattle 2 200 701 1,607 2010 8 08/20/19
1442959 30 - Condo (1 Level) Downtown $1,150.59 $1,849,000 $1,849,000 $1,849,000 100.00

1521 2nd Ave #2702 Seattle 2 1.75 701 0.372 1,729 2008 320 10/16/19
1433534 30 - Condo (1 Level) Downtown $1,041.06 $2,200,000 $2,000,000 $1,800,000 90.00

1,623 2009 115
Listing Count : 3 Averages: $1,097.35 $1,912,333 $1,845,667 $1,779,000 96.67
Price : High $1,849,000 Low $1,688,000 Median $1,800,000

Grand Totals
Count: 3 Averages: $/SqFt: $1,097.35 cpom: 115 oP: $1,912,333 LP: $1,845,667 SP: $1,779,000

Researched and prepared by Jenee Curran

501 E Pike Street #200-A Seattle, WA (206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804
Seattle, 98101

CMA Price Adjustments

This page outlines the subject property versus comparables properties.

Northwest

Multiple Listing Services
Monday, February 3, 2020

Subject Property Details Adjust Details Adjust
1521 2nd Ave #1804 737 Olive Way #3200 1920 4th Ave #2002

MLS# 1499900 1442959

Status Sold Sold

List Price $1,688,000 $1,849,000

List Date 08/08/2019 05/03/2019

Sold Price $1,688,000 $1,849,000

Sold Date 10/03/2019 08/20/2019

City Seattle Seattle 0 Seattle 0
Area 701 - Belltown/Downtn 701 - Belltown/Downtn 0 701 - Belltown/Downtn 0
Subdiv Downtown Belltown 0 Downtown 0
DOM 17 8

Beds 2 2 0 2 0
Baths 1.75 2.00 -75,000 2.00 -75,000
Fireplaces Gas 0 Gas 0
Parking 0 0
Park Type Common Garage Common Garage 0 Common Garage 0
Sqft 1723 1534 170,000 1607 104,400
Lot Ac/SqFt 0 0
View Bay, City, Mountain, Ocear Lake, Mountain, Ocean, So 0 City, Mountain, Ocean, Sou 0
Heat/Cool Central A/C, Forced Air, Ra Central A/C, Forced Air, He 0 Central A/C, Heat Pump 0
Foundatn 0 0
Age Restr 0 0
Year Built 2008 2009 0 2010 0
Floor Cover Ceramic Tile, Hardwood, SI Hardwood, Wall to Wall Car 0 Hardwood, Wall to Wall Cal 0
Architect Contemporary 0 Contemporary 0
Sewer 0 0
Wir Spply 0 0
ShowMapLinkY Y 0 Y 0
Remarks:

Rare Coveted 32nd floor NW WATER and City
view 2bd/2b & den, spacious bright corner
home at OLIVE 8. Enjoy ferries, western

Rarely available, NW Corner 2bd ,2 bath, 2 pk,
alc and fireplace, on 20th fl,with private
vestibule at Escalallncredible

Joyce and Fred,

As of February 2020 Your Pre listed market
value on your unit #1804 is $1,800,000.

Price $1,688,000
Total Adjustments $95,000
Adjusted Price $1,783,000

$1,849,000
$29,400
$1,878,400

Researched and prepared by Jenee Curran

501 E Pike Street #200-A Seattle, WA (206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 NOFthWGSt

Seattle, 98101 Multiple Listing Service®

CMA Price Adjustments Monday, February 3, 2020

This page outlines the subject property versus comparables properties.

Subject Property Details Adjust
1521 2nd Ave #1804 1521 2nd Ave #2702
MLS# 1433534
Status Sold
List Price $2,000,000
List Date 04/03/2019
Sold Price $1,800,000
Sold Date 10/16/2019
City Seattle Seattle 0
Area 701 - Belltown/Downtn 701 - Belltown/Downtn 0
Subdiv Downtown Downtown 0
DOM 181
Beds 2 2 0
Baths 1.75 1.75 0
Fireplaces Gas Gas 0
Parking 0
Park Type Common Garage Common Garage 0
Sqft 1723 1729 -5,400
Lot Ac/SqFt 0.372 ac/16,192 0
View Bay, City, Mountain, Ocear Bay, City, Territorial 0
Heat/Cool Central A/C, Forced Air, Ra Central A/C, Forced Air 0
Foundatn 0
Age Restr 0
Year Built 2008 2008 0
Floor Cover Ceramic Tile, Hardwood, SI Ceramic Tile, Hardwood 0
Architect 0
Sewer 0
Wir Spply 0
ShowMapLinkY Y 0
Remarks:
Joyce and Fred, Gracious residential condominium with
incredible views of city, Elliott Bay, Cascades,
As of February 2020 Your Pre listed market Big Wheel, & Pike Place Market. Designed for
value on your unit #1804 is $1,800,000.
Price $1,800,000
Total Adjustments $-5,400

Adjusted Price

$1,794,600

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA (206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 NOI‘thWGSt

Seattle, 98101 Multiple Listing Service®

Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.

Listing #: 1499900
737 Olive Way #3200, Seattle 98101

Live high above the city in this dreamy Nw WELCOME HOME!! OLIVE 8 NW LUXURY
corner 2bd 2ba at OLIVE 8! Chefs dream

kitchen, enjoy puget sound, olympic

mountains and the sparkling lights of the city

as you unwind in your private penthouse

style home above the luxurious Hyatt hotel

Coveted "00" floor plan in the luxury tower of modern light bright NW corner water view
olive 8! this nw corner jewel has everything home high above the city
you need!

wrapped with windows, outdoor space, room
service, high rise, pool and gym access at
the Hyatt hotel

this is the best!!

Researched and prepared by Jenee Curran

501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 NorthweSt

Seattle, 98101 Multiple Listing Service®

Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.

Listing #: 1499900
737 Olive Way #3200, Seattle 98101

Sunlight drenches the home even at 8:45 pm
in the summer, step out on to the balcony to
hear seagulls and watch seaplanes take off
from lake union

Still stunning at night!!

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 Northwest
Seattle, 98101 Multiple Listing Service®
Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.
Listing #: 1499900
737 Olive Way #3200, Seattle 98101

Cozy up read a book or just enjoy netflix as
the sunsets, love the open floor plan..notice
no huge column in the center of the room

large outdoor balcony to enjoy those summer
nights

not a bad view to wake up to

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 Northwest
Seattle, 98101 Multiple Listing Service®
Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.
Listing #: 1499900
737 Olive Way #3200, Seattle 98101

lovely entry with den off to the left of entry, home office with private frosted glass sliding
large coat closet, lots of walls for art, instant door off entry great flex space

great 1st impression as soon as you open the

door.

Private oversized master bedroom with
water and city views, spa like master bath
and huge walk in closet

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 NOFthWGSt

Seattle, 98101 Multiple Listing Service®

Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.

Listing #: 1499900
737 Olive Way #3200, Seattle 98101

Large private west facing 2nd bedroom with
amazing views

Access to spa like facilities at a preferred

rate, yoga studio, gym, steam room, saline location,amenities and services. Dream

pool! lifestyle above the HYATT hotel, low hoa
dues, room service, access to pool gym and
spa at preferred rates. discount at valet and
hotel! 24/7 concierge , 18th floor owners
lounge, game room, roof deck and dog run.
mins from AMAZON, light rail, | 5, Nordstrom,
whole foods!

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 Northwest
Seattle, 98101 Multiple Listing Service®
Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.
Listing #: 1442959
1920 4th Ave #2002, Seattle 98101

FatlLs

Coveted ESCALA, RARE 20th floor 2bd NW RARE AT ESCALA, 20th floor 2bd, only 4 of
corner 1607 sqft ,with 2pakring. 1st time on these floor plans on NW corner with private
market since 2010! with private vestibule, You vestibule, 20-24

won't want to miss this !

20th floor nw corner with private vestibule at
escala 1607 sf , 1st time market since 2010

grill from your private balcony, gas line
plumbed to bbq

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 NOI‘thWGSt

Seattle, 98101 Multiple Listing Service®

Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.

Listing #: 1442959
1920 4th Ave #2002, Seattle 98101

western walls of windows

Itallian high gloss pedini cabinets, thermador sleek and modern oversized kitchen island
appliances and gas cooking for all to gather round

cooking dinner with this view will inspire
your creativity

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 NOI‘thWGSt

Seattle, 98101 Multiple Listing Service®

Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.

Listing #: 1442959
1920 4th Ave #2002, Seattle 98101

custom bar added for wine storage and
glasses

2nd bed room features a large custom closet,
western views auto lutrons

elegant 2nd bath marble master bath with framless glass
shower door, double vanity and abundant
storage

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 NOFthWGSt

Seattle, 98101 Multiple Listing Service®

Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.

Listing #: 1442959
1920 4th Ave #2002, Seattle 98101

case work builit in to right of fireplace so you
can watch tv from master bed or in living
room with out seeing all the cable boxes and
equiptment

dreamy master bed with views of space beautiful entry with room for home office in
needle and puget sound,fireplace in master, nook to right of photo, over 1600 sf of
auto lutrons with black out shades to let you generous living at ESCALA

sleep in on those bright sunny mornings

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 NorthweSt

Seattle, 98101 Multiple Listing Service®

Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.

Listing #: 1442959
1920 4th Ave #2002, Seattle 98101

one of only 4 homes with large private
vestibule on NW corner, elevator to door!

owners wine cave, with private wine storage
lockers in temperature controlled room

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 NorthweSt

Seattle, 98101 Multiple Listing Service®

Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.

Listing #: 1433534
1521 2nd Ave #2702, Seattle 98101

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 NOFthWGSt

Seattle, 98101 Multiple Listing Service®

Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.

Listing #: 1433534
1521 2nd Ave #2702, Seattle 98101

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888





Comparative Market Analysis

1521 2nd Ave #1804 Northwest
Seattle, 98101 Multiple Listing Service®
Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.
Listing #: 1433534
1521 2nd Ave #2702, Seattle 98101

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888






Comparative Market Analysis

1521 2nd Ave #1804 Northwest
Seattle, 98101 Multiple Listing Service®
Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.
Listing #: 1433534
1521 2nd Ave #2702, Seattle 98101
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Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888






Comparative Market Analysis

1521 2nd Ave #1804 NorthweSt

Seattle, 98101 Multiple Listing Service®

Photo Report Monday, February 3, 2020

A photo gallery of all available photos for your comparables.
Listing #: 1433534
1521 2nd Ave #2702, Seattle 98101
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Researched and prepared by Jenee Curran
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Comparative Market Analysis

1521 2nd Ave #1804 NOI‘thweSt

Seattle, 98101 Multiple Listing Service®

Minimums and Maximums Monday, February 3, 2020

This page summarizes key fields of the listings in this analysis.

The listings in this analysis can be summarized as follows:

Priced between $1,688,000 and $2,000,000
Selling Price between $1,688,000 and $1,849,000
2 Bedrooms

1.75 to 2.00 Bathrooms

1,534 to 1,729 Square Feet

$1,100 to $1,157 per Square Foot

$1,041 to $1,151 per Sold Square Foot

Built between 2008 and 2010

8 to 320 Days on Market

Researched and prepared by Jenee Curran
501 E Pike Street #200-A Seattle, WA(206) 448-8888






Objection to Final Waterfront LID Assessment and Appeal of Final Assessment Amount

To the Office of the City Clerk
Seattle City Hall

600 Fourth Avenue, Floor 3

PO Box 94607

Seattle, WA 98124-6907
LIDHearingExaminer@seattle.gov

| object to and appeal the final assessment levied against me and my property.
Name: Frederick Hsu

Property Address: 1521 2" Ave. #1804. Seattle, WA 98101

King County Tax Parcel ID: 2538830600

Owner’s Mailing Address: 1916 Pike Place #12-510 Seattle, WA 98101

1. As of the writing of this objection and appeal, the Final Special Benefit Study had not been
published or provided in the City’s notice. The Hearing Examiner should continue the final
assessment hearings for at least 90 days to allow time for property owners to locate,
analyze, and respond to the Final Special Benefit Study.

2. There are no “plans and specifications” on file with the Clerk’s Office for the LID
Improvements, and it is unlawful to move to final assessments without such “plans and
specifications.” Ordinance 125760, Section 3; Local and Road Improvement Districts Manual
for Washington State 6™ Edition, pp. 3, 19, 31, 44 (2009).

3. There has been no State Environmental Policy Act {(SEPA) review of the Waterfront LID
formation ordinance, and there are incomplete SEPA reviews of the LID Improvements
themselves. It is unlawful to move forward with final assessments until all SEPA reviews are
complete for both the Waterfront LID and the Waterfront LID Improvements. LID Manual,
pp. 3, 6, 17, 24, 26; SMC 25.05.800.Q.

4. Without more design details and the date certain for completing construction, it is pure
speculation what benefit (general or special), if any, the LID Improvements will create.
Anthony Gibbons Letter (May 2, 2018).

5. My property is not receiving any special benefits. It is unlawful to include any property that
will not receive special benefits, and it is an unconstitutional taking of private property.
Heavens v. King County Rural Library District, 66 Wash.2d 558, 564, 404 P.2d 453 (1965).

6. The estimated value lift applied by Valbridge is less than 4% which is within the margin of
error for any appraisal and thus, by definition, speculation. Anthony Gibbons Letter (May 2,
2018). Attached is a copy of Anthony Gibbons Letter.

7. The LID Improvements are unnecessary, purely aesthetic, and adjacent to a planned 8-lane
roadway and mismanaged public spaces of poor quality. There will be no special benefit.

8. The LID is not local or intended to provide special benefits. It is a regional, national, and
international destination. There is no special benefit.





Obijection to Final Waterfront LID Assessment and Appeal of Final Assessment Amount

9. The LID Improvements do not add anything new to the Central Waterfront, which already
has a promenade, viewpoints, as well as connecting streets and bridges.

10. The construction estimates are not based upon substantially complete construction
documents, are out of date, and uncertain. Final assessments will bind future City Councils
and budgets to complete the LID Improvements regardless of cost. It is unlawful to bind
future City Councils and future budgets to spend hundreds of millions of dollars on projects
still early in the design process. Washington Attorney General Opinion 2012 No. 4 (May 15,
2012). Attached is a copy of AG Opinion 2012 No. 4.

11. | incorporate by reference all objections made as part of King County Superior Court Case
No. 19-2-05733-5 SEA {Consolidated with No. 19-2-08787-1 SEA). Attached is a copy of the
Third Amended Complaint.

12. The estimated property Option for properties losing value. [[My property has gone down in
value since the announcement of the Waterfront LID Improvements. My property is not
worth now or later what the City says it is and will be. Attach Redfin, Zestimates, King
County Assessor Data, your opinion as to value, and professional appraisals.]]

13. Since the announcement of the Waterfront LID Improvements, my property value has
decreased. Please see attached Exhibit A — Comparative Market Analysis Summary and
Exhibit B — Comparative Market Analysis Report. It values our property at $1,779,000 based
on recently sold, similar mixed-use/residential properties in age, quality, and views. Please
note that our property resides on the 18th floor whereas the other most comparable
properties are on floors 20, 27, and 32.

Similarly, according to Redfin’s estimates dated February 2, 2020, (Attachment Exhibit C)
our property is worth $1,904,804.

Both estimates are much lower than the $2,239,900 Market Value without LID and
$2,300,377 Market Value with LID figure the City provided.

Thank you for your careful consideration of my objection.

Printed Name: Ff‘ﬂ’f rick Hsi
Signed: W

Date: 9’/ 2 {2070







TAX ROLL HISTORY

Valued Tax  Appraised Land | Appraised Imps Appraised @ Appraised Imps | Taxable Land Taxable Imps @ Taxable
Year | Year Value ($) Value ($) Total ($) Increase ($) Value ($) Value ($) Total ($)
2020 2021 107,100 2,034,900 2,142,000 |0 107,100 2,034,900 2,142,000
2019 2020 | 96,900 2,479,100 2,576,000 |0 96,900 2,479,100 2,576,000
2018 2019 \94,300 2,239,700 2,334,000 |0 94,300 2,239,700 2,334,000
2017 2018 | 84,100 1,960,900 2,045,000 |0 84,100 1,960,900 2,045,000
2016 2017 \73,900 1,854,100 1,928,000 |0 73,900 1,854,100 1,928,000
2015 2016 66,300 1,564,700 1,631,000 |0 66,300 1,564,700 1,631,000
2014 2015 ‘61.200 1,635,800 1,697,000 |0 61,200 1,635,800 1,697,000
2013 2014 |51,000 1,396,000 1,447,000 |0 51,000 1,396,000 1,447,000
2012 2013 \40,800 1,158,200 1,199,000 |0 40,800 1,158,200 1,199,000
2011|2012 40,800 1,005,200 1,046,000 |0 40,800 1,005,200 1,046,000
2010 2011 \40,800 1,235,200 1,276,000 |0 40,800 1,235,200 1,276,000
2009 2010 40,800 1,377,200 1,418,000 (983,103 40,800 1,377,200 1,418,000
2008 2009 \40.824 394,073 434,897 0 40,824 394,073 434,897

Source: King County Department of Assessments (https:/blue.kingcounty.com/Assessor/eRealProperty/Dashboard.aspx?ParcelNbr=2538830600)






Notice of Appeal of Final Waterfront LID Assessment Recommendation.
Final Waterfront LID No. 6751

Hearing Examiner Case No. CWF-0338

King County Parcel No. 2538830600

Address: 1521 Second Avenue, Apt. 1804, Seattle, WA 98101

My name is Frederick Hsu and | am the owner of the condominium unit located
at 1521 2nd Avenue, Apt 1804, Seattle WA, 98101 (Parcel No. 2538830600). |
object to the Final Assessment for our parcel and now submit this appeal of the
Recommendations of the Hearing Examiner regarding Waterfront LID No. 6751
Case No. CWF-0338.

Per the Hearing Examiner “The Objector failed to meet the burden of proof
required to demonstrate that the property will not receive a special benefit or
that the City appraisal valuation process was flawed.”

| humbly disagree with Hearing Examiner. In addition to the previously
submitted Exhibit A — Comparative Market Analysis Summary, Exhibit B —
Comparative Market Analysis Report, and Exhibit C — Redfin C, the City’s own
Department of Assessment valued our property at $2,142,000 for the year of
2020 (see Exhibit D). The City’s LID appraisal valuation of a market value of
$2,300,377 with LID is already misaligned with the City’s Department of
Assessment and demonstrates the valuation process is flawed.

Further, pursuant to:
SMC 20.04.090.C

Any finding, recommendation, or decision of the Hearing Examiner, or
officer designated by the City Council to conduct a hearing pursuant to
RCW 35.44.070 and RCW 35.44.080, shall be subject to appeal to the
City Council, which may direct that the appeal shall be heard by a
committee thereof.

However, we are not able to follow the instructions pursuant to:

SMC 20.04.110 - Appeal to City Council





In the event of an appeal to the City Council or a committee thereof the
notice of appeal shall cite by page and line and quote verbatim that
portion or portions of the findings, recommendations and decisions of the
Hearing Examiner or officer from which the appeal is taken. The notice of
appeal shall also include a concise statement of the basis therefor and in
the event that appellant deems the references on the findings,
recommendations and decisions inadequate, a reference by metered
index numbers to the places in the electronically prepared record of the
hearing where the pertinent material may be found. The notice of appeal
shall also designate by name or title and by sub number the items or
exhibits in the record to which reference will be made in argument or
comment before the City Council or committee. Preparation of a written
verbatim transcript of all or any designated part of the hearing shall be at
the appellant's initiative and expense, but shall not be required unless
within five (5) working days after the filing of a notice of appeal the City
Council or designated committee thereof so notifies the appellant, who in
no event shall be required to pay the cost of any portion of a verbatim
transcript not pertinent to appellant's own appeal.

Because the City has not provided “metered index numbers”, therefore our
appeal cannot reference them. However, as part of the prehearing
conference, we recommend that the Public Works committee secure and
provide appellants with such a record, so that the appeals can then be
supplemented with that additional information, so as to make the
Committee’s consideration of each individual appeal more efficient and
fair. Instead page numbers of attached exhibits are referenced.

We request an appeal hearing with the City Council.
Sincerely,

Frederick Hsu






