From: Barton Waring 365

To: City Clerk Filing

Subject: Attention: Waterfront LID Appeal

Date: Sunday, September 20, 2020 2:38:31 PM

Attachments: Appeal to city council of LID tax objection Barton Waring 1521 2nd Ave Unit 2900.pdf

LID tax objection Barton Waring 1521 2nd Ave Unit 2900 as filed.pdf
AG _BOMA Itr.pdf

2019-12-04 Third Amended Complaint.pdf

hearing examiner email January 29, 2020.pdf

| CAUTION: External Email |

Attached is my notice of Appeal and Exhibits for

Waterfront LID No: 6751

Hearing Examiner Case No: CWF-0189 (2538831110)

Property Owners: M. Barton Waring

Parcel Number: 2538831110

Address: 1521 Second Avenue, Unit 2900, Seattle, WA 98101

Please confirm that your office has received this and if there is anything else you
need or anyone else | need to serve in order to perfect this appeal.

Thank you,
M. Barton Waring


mailto:mbw@bartonwaring.com
mailto:CityClerkFiling@Seattle.gov

M. Barton Waring

FINANCIAL ECONOMIST EMPHASIZING INVESTMENT POLICY AND STRATEGY

1004 COMMERCIAL AVE., #154 (MAILING)
360 941-3566 ANACORTES, WA 98221 barton.waring@aya.yale.edu

1521 2Ne AVE #2900 (RESIDENCE; NO MAIL)
SEATTLE, WA 98101

bartonwaring.com
September 20, 2020
Office of the City Clerk
Seattle City Hall
600 4™ Ave Floor 3
Seattle, WA
RE: King County Parcel ID 2538831110,

located at 1521 2™ Ave, Unit 2900, LID No 6751;
CWF-0189

To the Seattle City Clerk:
I, the owner of the referenced parcel, objected to the Final Assessment for the parcel

and now submit this appeal of the Recommendations of the Hearing Examiner
regarding Waterfront LID No. 6751 Case No. CWF-0189. pursuant to:

SMC 20.04.090.C Any finding, recommendation, or decision of the Hearing Examiner, or
officer designated by the City Council to conduct a hearing pursuant to RCW 35.44.070
and RCW 35.44.080, shall be subject to appeal to the City Council, which may direct that
the appeal shall be heard by a committee thereof.

However, we are not able to follow the instructions pursuant to:

SMC 20.04.110 - Appeal to City Council. In the event of an appeal to the City
Council or a committee thereof the notice of appeal shall cite by page and line and quote
verbatim that portion or portions of the findings, recommendations and decisions of the
Hearing Examiner or officer from which the appeal is taken. The notice of appeal shall also
include ... a reference by metered index numbers to the places in the electronically
prepared record of the hearing where the pertinent material may be found...

Because the City has not provided “metered index numbers”, therefore our appeal
cannot reference them. However, as part of the prehearing conference, we recommend
that the Public Works committee secure and provide appellants with such a record, so
that the appeals can then be supplemented with that additional information, so as to
make the Committee’s consideration of each individual appeal more efficient and

fair. Instead page numbers of attached exhibits are referenced.

We request and demand an appeal hearing with the City Council.



mailto:barton.waring@aya.yale.edu

http://www.investmentstrategyandpolicy.blogspot.com/
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We appeal from the following discussed portions of the Final Waterfront LID

Assessment Findings and Recommendation of the Hearing Examiner.
1. Discussion

This appellant submitted a thoughtful and carefully researched and crafted 16 page set
of objections, with 11 major headings of which one had 3 sub-headings and another had
7 sub-headings, a total of 19 objections every one of which deserved a full discussion

and hearing and to be sustained on the merits.
The hearing examiner’s trivial and dismissive response is quoted in full here:

CWF-0189 (2538831110) — The objection raises the following common objection
issues addressed below in the Legal Analysis sectionB: 1, 2, 3,4,5,6, 7, 8, 9,
and 10. The objection includes these issues in the same summary form as many
other objections but does include much more additional argument. Regardless of
the amount of argument for the points raised by the Objector, there was no
evidence specific to the subject property provided with the objection to support
the issues raised, or to show that the property would not receive a special
benefit, or that the valuation had been inaccurate. The Objector failed to meet the
burden of proof required to demonstrate that the property will not receive a
special benefit or that the City appraisal valuation process was flawed.
Recommendation: denial

This ruling, confounding all 19 objections and sweeping them away in a single

grandiose gesture, is problematic and inadequate for many reasons.

1(A). “Common Objection Issues:” First, the hearing examiner does not respond to
each of my objections by number and with his opinion associated with it. This has the
effect of forcing me to guess from his laundry list of 10 “common objection issues.” This
should not be my burden. I'm entitled to a specific ruling on each of my objections, so

that | can frame an appropriate appeal as and if necessary.

1(B). “No Evidence:” Second, he asserts that there was “no evidence specific to the
subject property provided with the objection to support the issues raised, or to show that
the property would not receive a special benefit, or that the valuation had been
inaccurate.” This in turn has a couple of problems. 1(b)(1). First, the record of the
assessment and its supporting valuation report and much other information is in fact in
the record, along with attachments to my objections, and is what | relied on. No other

evidence was necessary for the points that | made in my objections. 1(B)(2). And
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secondly, his language suggests that this claimed evidence absence defeats all 19 of
my arguments—he is non-specific about which of those 19 objections he refers to in
asserting that evidence is lacking. Which goes back to parallel my point in 1(A); I'm
entitled to specific rulings on each of my specific objections. It is impossible to rationally
respond to this brief ruling with any confidence that | am actually responding to his real
opinion. There were many “issues raised.” There is much undisputed that my property
will not receive a special benefit, including especially but not limited to its distance from
the proposed improvements. And the valuation could not possibly be accurate given
that it is so far inside the margin of error. There is no need to repeat the entire
discussion; my objections can speak for themselves with regard to uncontested facts

included.

1(C). Estoppel from accepting evidence in the record: Thirdly, the hearing examiner

by email on January 29" sent an email, the relevant portions copied here:

“We are in receipt of your email related to the Seattle Waterfront LID.

Please be advised this email and any attached documents will be accounted for in the
Hearing Examiner’s Assessment Roll Hearing report to City Council and will also be
included in the official record.

Persons filing written objections may but are not required to appear at the assessment roll
hearing to state your views. ...

Persons who wish to state their views at the hearing, concerning an objection they have
filed, may sign-up to speak starting at 8:00 AM PST on the day of the hearing.
Depending on the number of owners and representatives who choose to attend the
hearing and orally present their objections, it may be necessary to recess and continue the
hearing, once commenced, to later dates and times.” (My emphasis.)

The emall itself is attached to this appeal.

This certainly led me fairly to believe that attending the hearings was an opportunity
only to state my views, actually to restate them, which | felt were more than adequately
stated in my filed objections making appearing unnecessary. The email says my
objections were to be “part of the record.” Objectors “may but are not required to

appear...”

If a failure to appear is equal to a failure of evidence, as the hearing examiner’s opinion

guoted earlier above states, then we as objector’s were seriously mislead.
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But the facts are in fact there, in the record. To the extent facts are asserted in my
objections, they are consistent with the overall record. My full 16 page statement of
objections is attached to this appeal, in which it is clear that there is little if anything that
needed further backup. The hearing examiner has acknowledged that testimony of

others supports similar objections by all, see his opinion at page 109.

e To the small extent, if any, that they are not, they carry the same weight
as the facts stated by the appraiser or anyone else. I'm a property owner,
entitled to speak to my property’s value.

e Itis clear that the waterfront improvements are dominantly a corporate
improvement of the entire city, not a local improvement.

e | can see in the record that the city failed to study the general benefits
versus the special benefits.

e Any fair reading of the appraiser’s report shows it to be arbitrary and
speculative, a pretextual sham with a pre-ordained conclusion. This has
been well documented by the comments made by other appraisers on the
record, as well as by the many observations to that point made in the
objections filed by myself and all others.

e Etc., throughout my entire set of 19 objections. There is an abundance of
evidence in support, and in fact it is the opposite case—the paucity of
evidence goes against the city. But again, it isn’t my job to go through
each objection guessing whether or not it is subject to the hearing

examiner’s unjustified sweeping claim that all are unsupported.
2. Bias and a lack of due and fair process:

There is no basis for the hearing examiner to assert that there was no evidence
supporting my claims, and he is estopped from taking that position based on his email
guoted above. He made it clear that the written objection could stand for its assertions,

that appearing in person was simply an additional way to “state your views”.

A fair reading of the hearing examiner’s opinion leads one to the certain belief that the
result was foreordained, that the “fix was in.” Time after time the opinion dismisses
evidence from objectors and accepts the evidence of the city, despite the fact that the

4
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objections carry a great level of persuasiveness. This is true of the appraiser’s
valuation, which is sloppy and incomplete a based on broad assumptions that can’t
possibly be universally valid. And which finds tiny percentage improvements in value,
well within the generally accepted margins of appraisal error. The sweeping dismissal of
all of my objections as pari pasu with 10 common objections, and the similarly sweeping
claim that my objections weren’t supported by evidence, is a great example of an

opinion written to get to a pre-ordained end.

This entire process is lacking in the basics of due process and fair process. The hearing
examiner’s job is apparently to accomplish the result the city desires, without regard to

the merits of the objections.
3. Relief:

| ask that the assessment roll and this entire LID effort be cancelled, dismissed, and
abandoned, and demand a full, proper, and fair hearing with full due process on all of

my objections before the city council.

M. Barton Waring

Attachments:
e My Original LID Tax Objection filed in this case, with its attachments:
e Anthony Gibbons Letter (May 2, 2018).

e Third Amended Complaint, King County Superior Court Case No. 19-2-05733-5
SEA (Consolidated with No. 19-2-08787-1 SEA).
e Two letters from the hearing examiner.
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GIBBONS & RIELY, PLLC

Real Estate Appraisal, Counseling & Mediation
261 Madison Ave S, Suite 102
Bainbridge, WA 98110-2579

Anthony Gibbons, MAI, CRE
Direct Dial 206 909-1046
Email: agibbons@realestatesolve.com

May 2, 2018
John C. McCullough Catherine Stanford
Attorney at Law CA Stanford Public Affairs
McCullough Hill Leary, PS Principal
701 Fifth Avenue, Suite 6600 1904 3rd Ave, Suite 828
Seattle, Washington 98104 Seattle, WA 98101

RE:  Waterfront Seattle LID Special Benefits Report — File Ref: 17-0291 — May 19, 2018
Authored by Valbridge.

Dear Mr. McCullough and Ms. Stanford:

At your request, | have conducted this high-level review of the Valbridge mass appraisal study prepared for
the purposes of documenting Special Benefit resulting from the city Waterfront Seattle project. The letter
is intended as a consultation, and not as an appraisal review. At some point it may be appropriate to address
individual valuations on a parcel by parcel basis, but that is not the concern of this letter. This consultation
is largely conceptual in nature, and looks purely at the methodology employed and the general conclusions
made in the presentation of the study. Please note, as a disclosure, I am part owner of a condominium
located within the boundaries of the LID. I do not consider this to be a conflict in providing an objective
review of the study methodology.

Valbridge Appraisal
Valbridge presents several conclusions, which briefly may be re-stated as:

1. LID Boundaries. Valbridge identifies a total of 6,130 properties with potential special benefits
within an LID boundary that generally comprises the entire downtown area lying between Puget
Sound, 1I-5, Denny Way, and S. Massachusetts Street.

2. Property Valuation. The value of property within this area is concluded to be approximately $48.8-
billion.

3. Special Benefit Lift. The appraisal concludes with incremental increases in individual property
values (which are presented numerically in the report) summarized as follows:

Percentage of Property Value Increase
Property Class High Low
Land value <4.00% <0.50%
Office/Retail <3.50% <0.50%
Hotel <3.50% <1.00%
Apartment/Subsidized housing 3.00% 0.00%
Residential condominium 3.00% <0.50%
Waterfront <4.00% <0.50%
Special purpose <0.50% <0.50%
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Waterfront Seattle SB Study

May 2,2018

Page 2

4. Special Benefit Amount v. Cost. The total of the individual assignments approximates a $415-
million special benefit over these properties. This is compared and contrasted to the LID cost of
$320-million. Legally the cost of the LID cannot exceed the benefit provided.

5. After Valuation. The incremental increases in value calculated are added to the Before value to
create an After value, which in aggregate comes to $49.2-billion.

Conceptual and Methodological Issues
1. The basic construct of the LID and its application to Waterfront Seattle

LIDs are typically reserved for the funding of utility improvements and infrastructure within a specific
neighborhood or market, and represent a means by which a group of property owners can receive and pay
for improvements that might otherwise be avoided by a municipality; perhaps the project in question is/has
been deemed too specific, or not a priority, to cover with general funding. The mechanism essentially
allows property owners to pay for the LID with the obvious value lift associated with, say, the provision of
sewer or aroad. Under RCW 34.44.010, “The cost and expense [of improvements made through an LID]
shall be assessed upon all the property [within the boundaries of the LID] in accordance with the special
benefits conferred thereon.” (bracketed language added). The value lift associated with provision of the
infrastructure (say water, power or sewer) is typically easily measured, and special benefits' are not hard to
prove and calculate.

The current proposal, to fund a regional park through this mechanism, represents a special challenge for an
appraiser, as the special benefit associated with an amenity such as a publicly-owned park is not obviously
beneficial in the same fashion as a utility extension, representing more of an aesthetic, and widely dependent
upon factors unrelated to the mere presence of the project (such as operations, public use, etc.). The project
becomes even more challenging, when the park is to be located in a regional economic center, and funding
requirements require benefit assessment across several downtown blocks that lie uphill from the amenity.

2. Special Benefit
Background

A successful LID is based on the correct identification of the Special Benefit created. The term Special
Benefit is both a legal term and a term of art in the appraisal industry. The most succinct definition of
Special Benefit is provided as a WPI instruction:

“Special benefits are those that add value to the remaining property as distinguished from those
arising incidentally and enjoyed by the public generally. WPI 150.07.01

The distinction between Special and General benefits is then a key consideration for an appraiser in the
application of benefit deemed special. Eaton stresses the importance of the proper identification of special
benefit, and the necessity for also identifying general benefit for the simple purposes of appropriate benefit
allocation; if a project creates both special and general benefits, only the special increment that accrues to
certain properties can be part of the assessment:

It should be noted that project enhancement...may be composed of general benefits, special
benefits, or a combination of the two. Thus it may be necessary...to allocate the beneficial effects
of project enhancement between special and general benefits and to consider only the special
benefits in estimating the value of the property in the after situation.”

Real Estate Valuation in Litigation, Page 326, by Jim Eaton MAI.

1 See subsequent discussion on the definition of a special as opposed to general benefit.

RE*SOLVE
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The standard dictionary definition of special, an adjective, is better, greater, or otherwise different from
what is usual. Synonyms include exceptional, unusual, singular, uncommon, notable, noteworthy,
remarkable, outstanding, unique, more. In practical application though, the precise meaning of Special
Benefit has been debated in the courts, particularly in eminent domain cases, with the same principles
applying to LIDs. One of the clearest and oft-cited distinctions of special and general benefit is found in
the following court decision:

“The most satisfactory distinction between general and special benefit is that general benefits are
those which arise from the fulfillment of the public object..., and special benefits are those which

arise from the peculiar relation of the land in question to the public improvement”
United States v. 2,477.79 Acres of Land, as quoted in Nicols

There are various common sense applications of special benefits. They cannot be “remote, speculative or
imaginary” (WPI). In addition the appraiser should consider when the benefits will actually be received.

The fair market value of the remainder, as of the date of valuation, shall reflect the time when the
damage or benefit caused by the proposed improvement or project will be actually realized. Uniform
Eminent Domain Code 1974, §1006, p.10.11. as quoted in Real Estate Valuation in Litigation by Jim Eaton, MAI

3. The Valbridge Study

The Valbridge study presented on behalf the city fails to meet key tests of credibility in the application of
Special Benefit. At issue are the following general categories of analysis:

a. Special Benefit Definition and Distinction from General Benefits

The appraisal:
e Makes no attempt to assess General Benefit, and does not offset the apparent measure of special
benefits with general benefits. The appraisal ignores the basic equation:
o Total Benefit minus General Benefit = Special Benefit.
If the evidence of benefit presented by the appraiser is to be believed, it is apparent that General
Benefits have been included in the Special Benefit Study.

Beyond the lack of recognition of General Benefits, it is noted that the very nature of the public
improvement — a regional park - and the wide LID boundaries described in the report, suggests that entire
project could be described as offering almost entirely general benefit. Almost by definition, if $48.1B of

real estate is impacted by the project, the benefits provided would seem very general and widespread in
nature.

b. Method of Assessment

The method of assessment used — an application of a percentage to a concluded before value — does not
represent a true measure of benefit. This is considered a short-cut, akin to a “strip-take” analysis, typically
reserved for projects with minor damages - small easements or takes of strips of land. Its application to a
special benefit study represents an improper method of analysis as the value lift should be calculated, not
applied. The appraiser should evaluate the value of the properties without the project, and then with it, and
measure the difference. Here the appraiser has not met the burden of proof of a value lift, as the latter is
concluded and added, not measured as a difference.

¢. Before & After Descriptions

There is very little clarity in the appraisal as to the precise difference between the Before and After. The
appraisal acknowledges that the viaduct is down in the before, but it is not clear how the value lift associated
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with the viaduct removal is built into the before value estimates. Further the level of improvement that
would be undertaken by the city, but for the LID, is not described in detail. With no side-by-side
comparison of images, it is not possible to know what was in the mind of the appraiser making an
assessment for provision of an “extra” amenity. Since the entire analysis relates to an aesthetic difference,
appropriate renderings of the aesthetic difference created would seem to be critical for proper analysis.

The issue also extends to cost. The LID is noted as a $320,000,000 project. Yet the increment associated
with the LID cost verses the investment that would occur anyway is not presented. The impression — that
$320,000,000 would be invested but for the LID — would appear to be an inaccurate presentation. It would
appear that the appraiser incorrectly measures the benefits resulting from a $320,000,000 investment, as
opposed to those accruing from a smaller investment, representing the LID extra.

There is also no value discussion pertaining to timing; do assessments consider when the actual park will
be complete, and therefore when the benefits, if present, will accrue? The interim condition and associated
construction is likely to be disruptive: some properties will be “specially” as opposed to “generally”
impacted by construction activity in terms of noise, dust, etc. Proximity, which is stressed as a special
benefit, would represent a special negative as concerns related and proximate construction activity.

d. Assessments are not supported by empirical data

The evidence presented for special benefit is almost entirely anecdotal. The appraisal does not provide
discrete and empirical before and after analyses of purportedly similar public projects across a wide-range
of property takes. Anecdotal opinions of before and after, without apparent adjustment for general benefits,
correction of blight issues and the passage of time, do not provide a convincing case for the assignment of
a 0.5 to 4% value increase to a full spectrum of property types across a wide downtown area, many blocks
away from the improvement. :

Moreover, the level of assignment applied is largely immeasurable from an appraisal perspective.
Application of a 0.5-4% value change on a general mass appraisal basis falls well below the standard of
error already present in such an analysis — in effect the analysis reveals the benefit is immeasurable at this
level. Even if individual “MAI appraisals” were completed on every individual property, it would be
difficult if not impossible to measure the benefit of a park improvement a few blocks away to say, for
instance, a downtown office tower. Take for example the 1201 Third Avenue office tower, valued at
$716,942,500 - it would be hard to rationalize discrete adjustments of the magnitude presented here amid
the myriad impacts on value such as market conditions, tenant sizes and rollovers, and different views and
floor levels. The majority of the tower has no view of the park and no special access to it; a lease decision
here would not logically include serious “special” consideration of a park three blocks away, and at a
different elevation. Suggesting the property increased to $721,442,000 (a $4,500,000 or 0.6277%
difference) on account of park proximity would seem to define a “remote, speculative or imaginary”
adjustment.

e. Assessments include percentage assignments to improvement value

The assessments are based on a percentage assignment to total property value, in place in 2018. However,
the project presented relates, purportedly, to a proximity benefit; this is a location factor, which is a land
characteristic. Benefits from proximity do not accrue to improvement value, as the “bricks and mortar” are
unchanged. This creates an inequity in the side-by-side comparison of improved and vacant land parcels,
and one that is particular well illustrated in case of development properties that will imminently be
developed. This methodological error is essentially a function of relying upon an across-the-board

percentage adjustment, as compared to truly measuring before and after differences. Two examples are
presented below:
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Example 1: 1201 Third high-rise office v. 1206 Third across the street, high-rise under construction.

Property Land Size  Building Size Assessment  $/sfland  $/sf building
1201 Third 56,400sf 1,130,000sf $4,500,000 $80/sf $3.98/sf]
1206 Third 43,680sf 720,000sf* $1,023,000 $23/sf $1.42/sf]

* under construction; will be complete by 2023

1201 Third is located one block further from the park than 1206, and at a higher elevation. The higher
assessment here is inequitable.

Example 2: Cyrene Apartments at Alaskan and University v. Woldson parking lot at 1100 Alaskan
(with proposed development).

Property Land Size Units Assessment  $/sf land $/unit
50 University 17,333sf 169-units $2,923,000 $169/sf  $17,296/unit
1100 Alaskan 35,233sf 256-units* $1,233,000 $35/sf  $4,816/unit

* proposed; will probably be complete by 2023

Both properties have the same orientation to the park and lie at the same elevation. The higher assessment
to the Cyrene Apartments at S0 University is thus inequitable.

Conclusion
In conclusion, the Special Benefits study presents several major issues. These include:

e The before condition is not adequately described; side-by-side illustrations of the before and after
are not presented. This kind of descriptive detail would appear necessary for the purposes of
evaluating an amenity or aesthetic difference to be specifically created through funding,

e Special benefits are merely assigned, not measured. The study does not provide a measurement of
after value, with the project in place, that is independent of the before value, and takes into
consideration delay until receipt.

¢ Purportedly measured benefits are not allocated into “general” and “special” benefits. Labelling
all benefits as special does not appear credible for a regional park.

o Benefits associated with proximity should be evaluated in the form of a lift in land value. The

methodology used (a broad percentage assessment applied to total property value) results in
inequitable assignments between properties.

The more general issue is the difficulty of trying to forecast a benefit that is special to a park that has
regional appeal. The more common application of an LID is for extension of infrastructure; and here special
benefits can be practically and incrementally assessed to unserved property brought to a development
condition through the provision of infrastructure. However, the application of the special benefit
methodology to a downtown area for a park amenity, represents a challenging and potential impossible
assignment, if it is to be free of speculation and imagination.

Respectfully submitted,

Anthony Gibbons, MAI, CRE
Ref: 181121-Waterfront LID

RE*SOLVE
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The Honorable John R. Ruhl

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

255 SOUTH KING STREET
LIMITED PARTNERSHIP, a
Washington limited partnership; 618
SECOND AVENUE LIMITED
PARTNERSHIP, a Washington limited
partnership; 1000 15T AVENUE
LIMITED PARTNERSHIP, a
Washington limited partnership; and
1016 1®* AVENUE LIMITED
PARTNERSHIP, a Washington limited
partnership,

Plaintiffs,
VS.

CITY OF SEATTLE, a Washington
municipal corporation,

Defendant.

EUGENE A. BURRUS and LEAH S.
BURRUS, husband and wife and the
marital community comprised thereof;
WILLIAM J. JUSTEN and SANDRA
L. JUSTEN, husband and wife and the
marital community comprised thereof;
THEODORE T. TANASE and
PRISCILLA B. TANASE, husband and
wife and the marital community
comprised thereof; DAVID STARR, an
individual;, VASANTH PHILOMIN
and KARIN PHILOMIN, husband and
wife and the marital community

THIRD AMENDED COMPLAINT FOR
DECLARATORY RELIEF AND DAMAGES - 1

No. 19-2-05733-5 SEA

(Consolidated with No.
19-2-08787-1 SEA)

THIRD AMENDED
COMPLAINT FOR
DECLARATORY RELIEF
AND DAMAGES

No. 19-2-08787-1 SEA
(Judge Ken Schubert)

SCHLEMLEIN FICK & SCRUGGS, PLLC
66 S. Hanford Street, Suite 300

Seattle, WA 98134

(206) 448-8100 Fax (206) 448-8514
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comprised thereof, DANIEL TUPPER
and PATRICIA TUPPER, husband and
wife and the marital community
comprised thereof; JOHN DRINKARD
and JANET DRINKARD, husband and
wife and the marital community
comprised thereof; FRANK KATZ and
ELISE KATZ, husband and wife and
the marital community comprised
thereof;, DEBORAH BOGIN COHEN
and RICHARD B. OSTERBERG,
Trustees of the ZVI Cohen Family
Trust; JOHN A. BATES and
CAROLYN CORVI, husband and wife
and the marital community comprised
thereof; HARVEY ALLISON and MEI
WENG ALLISON, husband and wife
and the marital community comprised
thereof; VICTOR C. MOSES and
MARY K. MOSES, Trustees under the
2007 Moses Trust; NANCY E. DORN
and CAROL A. VERGA, a married
couple; ALEXANDER W. BRINDLE,
SR., an individual, TOM H. PEYREE
and SALLY L. PEYREE, Trustees of
The Thomas H. Peyree and Sally L.
Peyree Revocable Trust; ANTON P.
GIELEN and KAREN N. GIELEN,
husband and wife and the marital
community comprised thereof; KEITH
PAUL KLUGMAN and MAGDERIE
KLUGMAN, husband and wife and the
marital community comprised thereof;
ANDREW P. MARIN and CYNTHIA
J. MARIN, Trustees of The Andrew P.
Marin and Cynthia J. Marin Family
Revocable  Trust;  DANIEL  S.
FRIEDMAN and MYRA  A.
FRIEDMAN, husband and wife and the
marital community comprised thereof;
HOLLY MORRIS, an individual; and
RONALD EVAN WALLACE, an
individual,

Plaintiffs,
VS.

CITY OF SEATTLE, a Washington
municipal corporation,

Defendant.

THIRD AMENDED COMPLAINT FOR
DECLARATORY RELIEF AND DAMAGES - 2

SCHLEMLEIN FICK & SCRUGGS, PLLC
66 S. Hanford Street, Suite 300

Seattle, WA 98134

(206) 448-8100 Fax (206) 448-8514
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COME NOW the Plaintiffs by and through their attorneys of record, Garth A.
Schlemlein, and Jesse O. Franklin IV, of Schlemlein, Fick, & Scruggs, PLLC, and allege as
follows:

L. INTRODUCTION

This third amended complaint arises from the flawed process by which the Defendant
City of Seattle (the “City”) created a Waterfront Local Improvement District (“Waterfront
LID”) under color of Chapter 35.43 RCW, et seq., City Council Bills 119447, 119448, and
119449, and the passage of City Ordinances 125760, 125761, and 125762. The City has issued
an assessment roll and the City intends to issue a final assessment roll to assess properties
within the Waterfront LID which “specially benefit” from the Waterfront LID improvements,
including assessments to the Plaintiffs’ properties and other properties from T-Mobile Park to
Denny Way and from Elliott Bay to I-5, to pay the City collectively more than $160 million.
The preliminary assessments for the Waterfront LID were not fairly and properly estimated by
external experts.

In addition to the above, the actions of the City and the City Council violated Article 1,
Section 1 of the Washington State Constitution; Article 1, Section 3 of the Washington State
Constitution; Article 1, Section 4 of the Washington State Constitution; State Environmental
Policy Act, Chapter 43.21C RCW; Chapter 25.05 of the Seattle Municipal Code; and
Washington Administrative Code 197-11.

IL. JURISDICTION AND VENUE

2.1 The Court has jurisdiction over the case pursuant to RCW §2.08.010, Chapter

7.16 RCW, Chapter 7.24 RCW, Chapter 7.40 RCW, and Chapter 43.21C RCW.

2.2 Venue is proper in King County, Washington, pursuant to RCW §4.12.010 and

§4.12.020.
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III. PARTIES

3.1 Plaintiff 255 SOUTH KING STREET LIMITED PARTNERSHIP (255 LP) is a
Washington limited partnership and the owner of 255 South King Street, Seattle, Washington.

3.2 Plaintiff 618 SECOND AVENUE SOUTH LIMTED PARTNERSHIP (618 LP)
is a Washington limited partnership and the owner of 618 Second Avenue, Seattle,
Washington.

3.3 Plaintiff 1000 1ST AVENUE SOUTH LIMITED PARTNERSHIP (1000 LP) is
a Washington limited partnership and the owner of 1000 and 1006 1st Avenue South, Seattle,
Washington.

3.4  Plaintiff 1016 1ST AVENUE SOUTH LIMITED PARTNERSHIP (1016 LP) is
a Washington limited partnership and the owner of 1016 1st Avenue South, Seattle,
Washington.

35 Plaintiffs Eugene A. Burrus and Leah S. Burrus, husband and wife, own and
reside in the condominium located at 1521 Second Avenue, Unit 1702, Seattle, Washington
98101. They have owned and resided in that property since 2012. They are property owners
and residents within the Waterfront LID.

3.6 Plaintiffs William J. Justen and Sandra L. Justen, husband and wife, own and
reside in the condominium located at 1521 Second Avenue, Unit 2901, Seattle, Washington
98101. They have owned and resided in that property since 2009. They are property owners
and residents within the Waterfront LID.

3.7 Plaintiffs Theodore T. Tanase and Priscilla B. Tanase, husband and wife, own
and reside in the condominium located at 1521 Second Avenue, Unit 2403, Seattle,
Washington 98101. They have owned and resided in that property since 2013. They are

property owners and residents within the Waterfront LID.
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3.8 Plaintiff David Starr owns and resides in the condominium located at 2125 First
Avenue, Unit 3004, Seattle, Washington 98121. He has owned and resided in that property
since 2016. He is a property owner and resident within the Waterfront LID.

39 Plaintiffs Vasanth Philomin and Karin Philomin, husband and wife, own and
reside in the condominium located at 1521 Second Avenue, Unit 2400, Seattle, Washington
98101. They have owned and resided in that property since 2017. They are property owners
and residents within the Waterfront LID.

3.10  Plaintiffs Daniel Tupper and Patricia Tupper, husband and wife, own and reside
in the condominium located at 1521 Second Avenue, Unit 3001, Seattle, Washington 98101.
They have owned and resided in that property since 2012. They are property owners and
residents within the Waterfront LID.

3.11 Plaintiffs John Drinkard and Janet Drinkard, husband and wife, own and reside
in the condominium located at 1521 Second Avenue, Unit 2301, Seattle, Washington 98101.
They have owned and resided in that property since 2008. They are property owners and
residents within the Waterfront LID.

3.12 Plaintiffs Frank Katz and Elise Katz, husband and wife, own and reside in the
condominium located at 1521 Second Avenue, Unit 3003, Seattle, Washington 98101. They
have owned and resided in that property since 2017. They are property owners and residents
within the Waterfront LID.

3.13  Plaintiffs Deborah Bogin Cohen and Richard B. Osterberg, Trustees of the ZVI
Cohen Family Trust, own the condominium located at 1521 Second Avenue, Unit 2102,
Seattle, Washington 98101. Ms. Cohen has owned and resided in that property since 2009. She
is a property owner and resident within the Waterfront LID.

3.14 Plaintiffs John A. Bates and Carolyn Corvi, husband and wife, and own and

reside in the condominium located at 1521 Second Avenue, Unit 1501, Seattle, Washington
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98101. They have owned and resided in that property since 2012. They are property owners
and residents within the Waterfront LID.

3.15 Plaintiffs Harvey Allison and Mei Weng Allison, husband and wife, own and
reside in the condominium located at 1521 Second Avenue, Unit 3100, Seattle, Washington
98101. They have owned and resided in that property since 2009. They are property owners
and residents within the Waterfront LID.

3.16  Plaintiffs Victor C. Moses and Mary K. Moses, Trustees under the 2007 Moses
Trust, own and reside in the condominium located at 1521 Second Avenue, Unit 2304, Seattle,
Washington 98101. They have owned and resided in that property since 2012. They are
property owners and residents within the Waterfront LID.

3.17  Plaintiffs Nancy E. Dorn and Carol A. Verga, a married couple, own and reside
in the condominium located at 1521 Second Avenue, Unit 2302, Seattle, Washington 98101.
They have owned and resided in that property since 2011. They are property owners and
residents within the Waterfront LID.

3.18 Plaintiff Alexander W. Brindle, Sr. owns and resides in the condominium
located at 1521 Second Avenue, Unit 2000, Seattle, Washington 98101. He has owned and
resided in that property since 2013. He is property owner and resident within the Waterfront
LID.

3.19 Plaintiffs Tom H. Peyree and Sally L. Peyree, Trustees of The Thomas H.
Peyree and Sally L. Peyree Revocable Trust, own and reside in the condominium located at
1521 Second Avenue, Unit 3700, Seattle, Washington 98101. They have owned and resided in
that property since 2009. They are property owners and residents within the Waterfront LID.

3.20 Plaintiffs Anton P. Gielen and Karen N. Gielen, husband and wife, own and
reside in the condominium located at 1009 Western Avenue, Unit 1209, Seattle, Washington
98104. They have owned and resided in that property since 2013. They are property owners

and residents within the Waterfront LID.
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3.21 Plaintiffs Keith Paul Klugman and Magderie Klugman, husband and wife, own
and reside in the condominium located at 1521 Second Avenue, Unit 2103, Seattle,
Washington 98101. They have owned and resided in that property since 2013. They are
property owners and residents within the Waterfront LID.

3.22  Plaintiffs Andrew P. Marin and Cynthia J. Marin, Trustees of The Andrew P.
Marin and Cynthia J. Marin Family Revocable Trust, own and reside in the condominium
located at 1521 Second Avenue, Unit 3002, Seattle, Washington 98101. They have owned and
resided in that property since 2009. They are property owners and residents within the
Waterfront LID.

3.23  Plaintiffs Daniel S. Friedman and Myra A. Friedman, husband and wife, own
and reside in the condominium located at 1521 Second Avenue, Unit 3400, Seattle,
Washington 98101. They have owned and resided in that property since 2009. They are
property owners and residents within the Waterfront LID.

3.24  Plaintiff Holly Morris, an individual, owns and resides in the condominium
located at 1507 Western Avenue, Unit 101, Seattle, Washington 98101. She has owned and
resided in that property since 1999. She is property owner and resident within the Waterfront
LID.

3.25 Plaintiff Ronald Evan Wallace, an individual, owns and resides in the
condominium located at 1507 Western Avenue, Unit 606, Seattle, Washington 98101. He has
owned and resided in that property since 1998. He is property owner and resident within the
Waterfront LID.

3.26  All Plaintiffs have been informed by the City that they will be subject to an

assessment under the Waterfront LID.
3.27 Defendant City is a municipal corporation lying in King County, Washington,

with its principal place of business at Seattle City Hall, at 600 4th Avenue, Seattle,

Washington.
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3.28 Defendant City is the employer of the offending Mayor, Jenny Durkan, and the
offending City Council members at issue, Sally Bagshaw, Lorena Gonzalez, Rob Johnson,
Deborah Juarez, Teresa Mosqueda, Kshama Sawant and Mike O’Brien.

IV.  FACTS

Flawed Creation of Waterfront Local Improvement District

4.1 Nearly seven years ago, the Seattle City Council (“City Council”) approved a
Waterfront Strategic Plan for the area of downtown Seattle stretching for 26 blocks along the
City’s waterfront. The Waterfront Strategic Plan was approved in 2012 and included a funding
plan, which included the framework for a Local Improvement District (“LID”) to fund $200
million of the anticipated $1.3 billion Central Waterfront Improvement Program.

4.2  An LID is an assessment program through which the City, through Chapter
35.43 RCW, et seq., may impose assessments upon property owners to pay for a project that
allegedly will “specially benefit” them. Common LID projects include sewer and water
systems. The City may not charge property owners more than the actual value of the special
benefit actually received by the assessed properties from the project — called the “Special
Benefit.” Furthermore, an LID’s assessments must be proportional between the properties.

4.3 The Special Benefit is defined as the increase in fair market value attributable to
the local improvements.

4.4 The City has not provided a sufficient list or description of the actual
improvements included in the Waterfront LID, e.g., a new public park or just sidewalks and
trees adjacent to roadways and arterials, to permit property owners in the Waterfront LID to
evaluate the alleged improvements.

4.5 The Council did not act until May 2018, when it passed a Resolution of Intent to
form the Waterfront LID, known as Resolution 31812 (the “Resolution”).

4.6  The total amount to be assessed against property owners in the Waterfront LID is

$160 million, plus $16 million in administrative costs.
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4.7  The City arbitrarily and capriciously, or, on a fundamentally wrong basis,
decided which properties, including the Plaintiffs’ properties, would be included or not included
within the Waterfront LID.

4.8  The City arbitrarily and capriciously, or, on a fundamentally wrong basis,
decided which properties, including the Plaintiffs’ properties, would “Specially Benefit” from
the Waterfront LID, even if the properties are blocks away from the Project. The Waterfront
LID area stretches from T-Mobile Park to Denny Way and from Elliott Bay to I-5. Numerous
properties are several blocks away from the planned LID Improvements. The City did not
consider or rely upon any evidence suggesting that these properties (properties included within
the Waterfront LID are several blocks away from the specific planned improvements) would
benefit. The City also arbitrarily and capriciously, or, on a fundamentally wrong basis, assessed
various businesses, like hotels, including the Plaintiffs’ hotels, to pay more than other
businesses that are in fact closer to the Waterfront LID Improvements. Additionally, the City
did not assess properties that are currently under construction in the Waterfront LID area —
properties that would otherwise also specially benefit and should be considered subject to the
assessment had they been open when the Waterfront LID was established. If a Special Benefit
exists, these properties will undoubtedly benefit as well.

4.9  The City, in its decision and notice, failed to distinguish between the general
benefits of the Waterfront LID Improvements to the public and the Special Benefits, if any, of
the Waterfront LID Improvements to the Plaintiffs’ property and the proper economic valuation
of the same.

4.10 The City, in its decision and notice, failed to distinguish between the benefits of
several projects ongoing within the Central Waterfront, e.g., Viaduct demolition, new
Alaskan/Elliott Way surface street, new /improved Seawall, State Route 99 Tunnel, Pier 62

rebuild, Bell St. Improvements, and, the 115 parking spaces fronting piers between Pike and
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Madison, and the Special Benefits, if any, of the Waterfront LID Improvements to the
Plaintiffs’ property and the proper economic valuation of the same.

4.11 The City failed to assess other properties located within the Waterfront LID for
the Special Benefits, if any, of the Waterfront LID Improvements and the proper economic
valuation of the same.

4.12  The City failed to assess other properties not located within the Waterfront LID
for the Special Benefits, if any, of the Waterfront LID Improvements and the proper economic
valuation of the same.

4.13  The preliminary special assessments for the Waterfront LID were not fairly and
properly estimated by external experts.

4.14  Following the Resolution, the City published a preliminary special benefit study
— which includes “data and assumptions” determined to calculate a “preliminary special
benefit.” In June 2018, the City claims it mailed out letters of their plans to affected property
owners and its initial assessment.

4.15 Between the dates of July 13-28, 2018, the Seattle Hearing Examiner (the
“Hearing Examiner”) held initial hearings and received public comment on the Waterfront LID.

4.15.1 Plaintiffs submitted written protests to the Waterfront LID as well as
submitted comments to the Hearing Examiner.

4.16  After hearing 333 comments on the potential Waterfront LID, the Hearing
Examiner published its Report on the hearing.

4.17  Per their website, the City Council claims the Waterfront LID formation is a
“quasi-judicial process” and thus, the Council and all Councilmembers are forbidden from
direct or indirect communication about the Waterfront LID outside of a public hearing or
meeting, and did in fact tell property owners they could not meet with them.

4.18 Mayor Jenny Durkan proclaims this Waterfront LID as a “Park for All.”
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4.19 Defendant City has failed in the past to maintain parks. For example, Victor
Steinbrueck Park, also located downtown near the waterfront, is home to many unhoused
individuals and is a place for many to use drugs and alcohol and commit other crimes and
offenses. Absent evidence that the City will properly keep and maintain the alleged “park,”
there is no Special Benefit to the assessed property owners from the park.

4.20  On January 25, 2019, the City Council published a public memorandum that
admitted to numerous ex-parte communications with parties about the Waterfront LID.

421  On January 28, 2019, the City Council passed Ordinance 125760,! forming the
Waterfront LID, despite clear objections from property owners and requests that City Council
members recuse themselves. That same day, Mayor Jenny Durkan signed Ordinance 125760.

4.22  On January 28, 2019, the City Council also passed Ordinance 125761 (generally
related to funding, operations and management) and Ordinance 125762 (LID protest waiver
agreement). That same day, Mayor Jenny Durkan signed Ordinance 125761 and Ordinance
125762.

4.23  The Waterfront LID Protest Period began on January 28, 2018.

4.24  Plaintiffs submitted formal protests and comments to the City in July 2018, and
again in January 2019.

4.25 The Seattle City Council is composed of nine voting members. An ordinance can
pass the council by a majority vote of five members and a mayoral veto of an ordinance can be
overcome by a vote of a supermajority of six members.

4.26 At least seven City Council members and their staff participated in private
meetings with proponents of the Waterfront LID that were not during a public hearing or

meeting. These meetings contributed to an effort to achieve a collective positive decision in

!'In its Complaint, filed on Wednesday, February 27, 2019, Plaintiffs’ 255 LP and 618
LP, misidentified the ordinance number under which the Mayor and the City Council
adopted and passed the Waterfront LID.
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support of the eventual Waterfront LID, in part, through the exchange of one sided or unreliable
information.

Lack of Consent of the Governed

4.27  Prior to 2013, the nine members of the City Council were elected on a citywide
basis. Every voter in the City had the opportunity to vote for every member of the City Council.

4.28  All City LIDs by Resolution, prior to the Waterfront LID, were formed by the
City Council which was elected on a citywide basis. Those prior City LIDs did not raise the
constitutional issues that are raised by the Waterfront LID because the Waterfront LID was
imposed by a City Council elected on a district basis as opposed to a citywide basis.

4.29 In 2013, the City Council representation was switched to a district representative
model. Since the switch, the nine members of the City Council consist of two citywide “at
large” members, and seven representatives of seven geographic districts. A copy of a graphic
image of the seven City Council districts is attached hereto as Exhibit A and incorporated by
reference.

4.30 As aresult of the switch, a voter in Seattle is able to only cast votes for three of
the nine members of the City Council: the two at-large members and the one member
representing their specific geographic district within the City.

431 Residents within the Waterfront LID, which is located entirely within City
Council District 7, have political recourse (i.e., a vote) but it is limited to only three of the nine
members of the City Council.

4.32  As aresult, the Waterfront LID could be imposed by a supermajority of six
members of the City Council, none of whom the residents of the Waterfront LID could ever
vote either for or against. In addition, using the Waterfront LID as an example, the voters for
those six members would not be subject to the Waterfront LID and its assessments.

4.33  Every LID created and passed by the City Council in the future through the

district representative model is subject to the same constitutional defect.
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4.34 In early 2018, the city began a program to publicize the possibility of a LID and
the impact it would have on property owners within the proposed LID.

4.35 On May 2, 2018, a meeting of the Civic Development, Public Assets & Native
Communities Committee was held at which the proposed Waterfront LID was to be discussed
and, as a result, was included on the agenda. A large number of property owners attended that
meeting to speak in opposition to the proposed LID and to support speakers. The speakers
almost unanimously opposed the LID.

436 However, the futility of the exercise of political protest and speech became
apparent at that meeting. The only member of the City Council present at the meeting was
Deborah Juarez, the representative of City Council District 5, North Seattle. While
Councilwoman Juarez listened politely, none of the people speaking were residents within City
Council District 5, because none of the residents of her district would be subject to the proposed
LID. She had no political reason to care about the concerns of the Waterfront LID property
owners. She could vote for the Waterfront LID to bring the benefit of a “Waterfront for All” to
the residents and voters in her district, City Council District 5, while imposing the costs on
people to whom she does not represent and is not answerable to at the polls.

4.37  The reality facing the residents within the Waterfront LID crystallized. Their
only hope was to beg for mercy from City Council members representing City Council Districts
in which they could not vote and whose residents would not be subject to the Waterfront LID.
When the Waterfront LID was passed in 2019, it was clear that mercy was not forthcoming. The
Plaintiffs have no political recourse against the supermajority of the City Council that imposed
the Waterfront LID upon them.

4.38 Plaintiffs submitted formal protests and comments about the Waterfront LID to
the City.

4.39 At least seven City Council members and their staff participated in private

meetings with proponents of the Waterfront LID that were not during a public hearing or
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meeting. These meetings contributed to an effort to achieve a collective positive decision in
support of the eventual Waterfront LID, in part, through the exchange of one sided or unreliable
information.

4.40  Prior to the City Council vote on January 28, 2019, City Council members
communicated with each other directly and indirectly about their decisions to approve the
Waterfront LID for a reduced amount of $160 million. These meetings resulted in a collective
positive decision in support of the eventual Waterfront LID.

441 Asaresult of the City’s actions and inactions as outlined above in paragraphs
4.1 to 4.23, the City violated Chapter 35.43 RCW, et seq.

State Environmental Policy Act Violations

4.42 The City’s Alaskan Way, Promenade, Overlook Walk Final Environmental
Impact Statement (AWPOW FEIS) addresses just four of the six Waterfront LID
Improvements.

4.43 The AWPOW FEIS does not address the Waterfront LID.

4.44  According to the mailing list for the AWPOW FEIS, notice was not provided to
all nine City Councilmembers.

4.45 According to the mailing list for the AWPOW FEIS, notice was not provided to
all property owners within the Waterfront LID.

4.46 Three community groups appealed the AWPOW FEIS, and the City settled out
of court with them. No notice of the settlement was provided to the Waterfront LID property
owners or the public.

4.47  According to the City’s discovery answers to date, the City has no obligation to
inform decision-makers like the City Council about the Waterfront LID Improvements’

environmental impacts or any appeals thereof.
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4.48 Plaintiffs’ interests are within the zone of interests protected by SEPA because
Plaintiffs are concerned about and will be adversely impacted by the Waterfront LID and the
Waterfront LID Improvements.

V. CAUSES OF ACTION

5.1 Declaratory Relief — Violation of Article 1, Section 1 of the Washington
State Constitution

5.1.1 Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

5.1.2 Article 1, Section 1 of the Washington State Constitution sets
forth the most fundamental premise of our democratic self-
governance: “governments derive their just powers from the
consent of the governed.”

5.1.3 The Waterfront LID represents a perversion of that most basic
principle of self-governance. The Plaintiffs and other residents
within the Waterfront LID have never consented to its imposition
and are politically powerless to stop it. It is being imposed by six
members of the City Council for whom the Plaintiffs can neither
vote for nor vote against. Even if every member of the City
government for whom the Plaintiffs can vote opposed the
Waterfront LID (the mayor, two at large members and one district
representatives), it would still be imposed by this supermajority
of council members whose residents and voters will not be
subject to the Waterfront LID assessments.

5.1.4 It is common in a democratic society that revenue and taxing issues are
debated among those to be taxed and the people then have the
opportunity (either via direct vote, or by voting for representative

legislators) to express their agreement or disagreement with the proposed
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revenue raising measure. The citizens have the opportunity to vote for
measures or representatives.

5.1.5 That was not the case here. Six members of the City Council for whom
those subject to the Waterfront LID never will get to vote either for or
against (and whose voters will not be subject to the Waterfront LID and
will suffer no assessment) imposed this upon residents within the
Waterfront LID to whom they do not answer.

5.1.6 It cannot be a valid exercise of power under Article 1, Section 1 of the
Washington State Constitution, if the only recourse for citizens to an
action of the government is to beg for mercy from people over whom a
citizen has no political recourse.

5.1.7 The City’s conduct constitutes a violation of Article 1, Section 1 of the
Washington State Constitution.

5.1.8 Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.

5.1.9 Plaintiffs seek declaratory judgment that the City’s actions in the creation
of the Waterfront LID violate Article 1, Section 1 of the Washington
State Constitution and as a result, the Waterfront LID should be

invalidated.

5.2 Declaratory Relief — Violation of Article 1, Section 3 of the Washington
State Constitution

5.2.1. Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

5.2.2. Article 1, Section 3 of the Washington State Constitution states “no
person shall be deprived of life, liberty or property, without due process

of law.”
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5.2.3.

524.

5.2.5.

5.2.6.

5.2.7.

The imposition of the Waterfront LID by a supermajority of the City
Council for whom the residents within the Waterfront LID do not get to
vote for or against and for whom they have no political recourse
whatsoever represents a deprivation of property without any process of
law.

The only recourse for Waterfront LID residents is to beg for mercy from
six members of the City Council for whom they do not have a vote and
whose residents will not be subject to the deprivation of property. This
represents a fundamental violation of due process rights.

The City’s conduct constitutes a violation of Article 1, Section 3 of the
Washington State Constitution.

Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.

Plaintiffs seek declaratory judgment that the City’s actions in the creation
of the Waterfront LID violate Article 1, Section 3 of the Washington
State Constitution and as a result, the Waterfront LID should be

invalidated.

5.3 Declaratory Relief — Violation of Article 1, Section 4 of the Washington
State Constitution

5.3.1.

53.2.

5.3.3.

Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

Article 1, Section 4 of the Washington State Constitution states “the right
of petition and of the people peaceably to assemble for the common good
shall never be abridged”

The right of petition of the Plaintiffs and residents within the Waterfront
LID to petition against its imposition has been fundamentally abridged.

Rather than the right to petition and persuade, and, if necessary, vote
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534.

5.3.5.

5.3.6.

against, elected officials proposing a course of action by the government,
the Plaintiffs only recourse was to beg for mercy from City Council
members for whom they get no vote and over whom they have no
political power or influence. Plaintiffs right of petition has been abridged
by the imposition of the Waterfront LID by a supermajority of the City
Council for whom the residents within the Waterfront LID do not get to
vote for or against and for whom they have no political recourse.

The City’s conduct constitutes a violation of Article 1, Section 4 of the
Washington State Constitution.

Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.

Plaintiffs seek declaratory judgment that the City’s actions in the creation
of the Waterfront LID violate Article 1, Section 4 of the Washington
State Constitution and as a result, the Waterfront LID should be

invalidated.

5.4  Declaratory Relief - Chapter 35.43 RCW, et seq.

54.1

542

543

544

Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

The City, through its adoption of Ordinance 125760, created a Waterfront
Local Improvement District under color of Chapter 35.43 RCW, et seq.
The City has assessed properties within the Waterfront LID, including
the Plaintiffs’ properties, to pay the City collectively $160 million, plus
administrative costs of $16 million.

The City failed to comply with the requirements of Chapter 35.43 RCW,

et seq., as follows:
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5.4.4.1 The City has not maintained a consistent or sufficient list or
description of the actual improvements included in the Waterfront
LID, e.g., a new public park or just sidewalks and trees adjacent
to roadways and arterials.

5.4.4.2 The City arbitrarily and capriciously decided which properties,
including the Plaintiffs’ properties, would be included or not
included within the Waterfront LID.

5.4.4.3 The City failed to distinguish between the general benefits of the
Waterfront LID to the public generally and the Special Benefits,
if any, of the Waterfront LID to the properties assessed within the
Waterfront LID, including the Plaintiffs’ properties, and the
proper economic valuation of the same.

5.4.4.4 The City arbitrarily and capriciously, or, on a fundamentally
wrong basis, decided which properties, including the Plaintiffs’
properties, would “specially benefit” from the Waterfront LID.

5.4.4.5 The City also arbitrarily and capriciously, or, on a fundamentally
wrong basis, assessed various businesses, like hotels, including
two of the Plaintiffs’ properties, to pay more than other
businesses that are in fact closer to the Waterfront LID Project,
instead of a proportionate assessment as required by law.

5.4.4.6 The City failed to assess other properties located within the
Waterfront LID for the Special Benefits, if any, of the Waterfront
LID and the proper economic valuation of the same.

5.4.4.7 The City did not assess properties and the businesses located
thereon, that are currently under construction, in the Waterfront

LID area.
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545

54.6

5.4.7

5438

549

5.4.10

54.11
5.4.12

5.4.4.8 The City has failed to account for, or otherwise address, the need
to maintain any alleged “park” included in the Waterfront LID.
Plaintiffs’ rights, status and other legal relationships have been adversely
affected by the City’s decision to adopt Ordinance 125760.
The City’s actions in adopting Ordinance 125760 in contravention of the
intended purpose of Chapter 35.43 RCW, et seq. is a matter of public
interest.
The public interest will be enhanced by the Court’s review of the City’s
actions in adopting Ordinance 125760 under color of Chapter 35.43
RCW, et seq.
Pursuant to RCW 7.24, Plaintiffs are entitled to have the Court review
the controversy and declare the rights, status, and other legal relations of
the Plaintiffs in regard to the City’s action. The enactment of Ordinance
125760 creates an actual, present, and existing dispute with the City due
to the Ordinance’s impact on the Plaintiff’s economic interest and
property.
Pursuant to RCW 7.24, plaintiff petitions for declaratory judgment that
Ordinance 125760 was created in violation of Chapter 35.43 RCW, et
seq. and SMC 20.04.
Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.
No other remedy is adequate to protect the Plaintiffs’ property interests.
The City’s decisions related to the approval of the Waterfront LID and
the adoption of Ordinance 125760 should be invalidated.
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5.5

THIRD AMENDED COMPLAINT FOR

Declaratory Relief — Substantive Due Process

5.5.1

552

553

554

5.55

Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

Defendant City acting under color of law, subjected, or caused to be
subjected, each of the Plaintiffs here to deprivation of rights under the
State of Washington (“State”) and Federal Constitutions, and laws.

The City has acted in an arbitrary and capricious manner, or, on a
fundamentally wrong basis, without legitimate fact finding or purpose in
violation of Plaintiff’s rights to substantive due process under both the
State and Federal Constitutions. For example only, it is unclear how the
Waterfront LID, through the adoption of Ordinance 125760, will
actually, specially benefit the properties included in the Waterfront LID,
which include the Plaintiffs’ properties, (arbitrarily drawn lines and
assessed properties, poorly maintained parks in the past — likely to hurt
properties more than provide benefits). Moreover, and by way of
example only, if any benefit does exist — it is a general benefit for all, not
just the property owners included in the Waterfront LID which include
the Plaintiffs’ properties, which exist blocks away from the Project.
Plaintiffs are entitled to have the Court review the controversy and
declare the rights, status, and other legal relations of the Plaintiffs in
regard to the City’s action. The City’s actions create an actual, present,
and existing dispute with the City due to the Waterfront LID’s impact on
the Plaintiff’s economic interest and property.

The City’s conduct constitutes a deprivation of substantive due process.

SCHLEMLEIN FICK & SCRUGGS, PLLC
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5.5.6 Pursuant to RCW 7.24, plaintiff petitions for declaratory judgment that
the City’s actions in the creation of the Waterfront LID and the adoption
of Ordinance 125760 are a violation of substantive due process.

5.5.7 Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.

5.5.8 No other remedy is adequate to protect the Plaintiffs’ property interests.

5.5.9 As aresult of the due process violations, the Waterfront LID and the
adoption of Ordinance 125760 should be invalidated.

5.6  Declaratory Relief — Procedural Due Process

5.6.1 Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

5.6.2 Defendant City acting under color of law, subjected, or caused to be
subjected, each of the Plaintiffs here to deprivation of rights under the
State and Federal Constitutions and laws.

5.6.3 The City’s conduct in creating the Waterfront LID and passing Ordinance
125760 deprived plaintiffs of their property, economic interest and
expectations without notice and an opportunity to be heard.

5.6.4 The City’s conduct constituted a deprivation of procedural due process
without proper notice.

5.6.5 Plaintiffs are entitled to have the Court review the controversy and
declare the rights, status, and other legal relations of the Plaintiffs in
regard to the City’s action. The enactment of Ordinance 125760 creates
an actual, present, and existing dispute with the City due to the
Ordinance’s impact on the Plaintiff’s economic interest and property.

5.6.6 Pursuant to RCW 7.24, plaintiffs petition for declaratory judgment that
Ordinance 125760 was created in violation of procedural due process.
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5.7

5.6.7

5.6.8
5.6.9

Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.

No other remedy is adequate to protect the Plaintiffs’ property interests.
As a result of the due process violations, the City’s adoption of

Ordinance 125760 should be invalidated.

Declaratory Relief — Equal Protection Violation

5.7.1

5.7.2

5.7.3

5.74

5.7.5

5.7.6

5.7.7

THIRD AMENDED COMPLAINT FOR
DECLARATORY RELIEF AND DAMAGES - 23 66 S. Hanford Street, Suite 300

Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

Plaintiffs are entitled to have the Court review the controversy and
declare the rights, status, and other legal relations of the Plaintiffs in
regard to the City’s action. The enactment of Ordinance 125760 creates
an actual, present, and existing dispute with the City due to the
Ordinance’s impact on the Plaintiff’s economic interest and property.
Pursuant to RCW 7.24, plaintiff petitions for declaratory judgment that
Ordinance 125760 was created in violation of Plaintiffs’ rights to equal
protection.

No other remedy is adequate to protect the Plaintiffs’ property interests.
Plaintiffs have been damaged and will be damaged in an amount to be
proven at trial.

If Ordinance 125760 is not invalidated, then through their conduct, the
City treated each of the Plaintiffs’ properties and interests differently
from other similarly-situated persons and entities without legitimate
purpose in violation of each of the Plaintiffs’ rights to equal protection
under the law.

As a result of the due process violations, the City’s adoption of

Ordinance 125760 should be invalidated.
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5.8 State Environmental Protection Act Violation

5.8.1

5.8.2

5.83

5.84

5.8.5

Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

In adopting the Waterfront LID and Ordinance 125760, the City
failed to comply with the State Environmental Policy Act, chapter
43.21C RCW and Washington Administrative Code (WAC) 197-

11. Such failure constitutes an error of law and misapplication of

the law to the Waterfront LID process. As a result, the Waterfront

LID and Ordinance 125760 are invalidated and remanded for
further processing consistent with the State Environmental Policy

Act.

In adopting the Waterfront LID and Ordinance 125760, the City failed to
comply with the City of Seattle’s State Environmental Policy Act Rules,
chapter 25.05 SMC. Such failure constitutes an error of law and
misapplication of the law to the Waterfront LID process. As a result, the
Waterfront LID and Ordinance 125760 are invalidated and remanded for
further processing consistent with the State Environmental Policy Act.
Plaintiffs bring this action under RCW 43.21C.075, which creates an
independent “basis for challenging whether governmental action is in
compliance with the substantive and procedural provisions” of SEPA.

In addition to direct review under RCW 43.21C.075, Plaintiffs are
entitled to a statutory writ of review, also called a writ of certiorari,
pursuant to Chapter 7.16 RCW. Plaintiffs will note a hearing on their
application for a writ, pursuant to LCR 98.40, in the event that this Court

determines that direct review under RCW 43.21C.075 is not available.
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5.8.6  Plaintiffs also seek a declaratory judgment pursuant to Chapter 7.24
RCW.

5.8.7 In the event this Court determines that none of Plaintiffs statutory causes
of action are available to review the subject decisions, then Plaintiffs
invoke this Court’s inherent constitutional jurisdiction to review the
subject actions.

5.8.8 In the event the City should proceed with the final assessment process or
construction of Waterfront LID Improvements during the pendency of
this action, then Plaintiffs are entitled to a temporary restraining order
and preliminary and permanent injunctions pursuant to Chapter 7.40 and
CR 65 in order to prevent irreparable harm before the adverse
environmental impacts, and the impacts of reasonable alternatives, have
been properly and adequately identified and analyzed by the decision-
makers.

5.9  Appearance of Fairness Doctrine Violation

5.9.1 Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

5.9.2 The City failed to comply with the Appearance of Fairness Doctrine,
RCW Chapter 42.30, City Council Resolution 31602 and its Quasi-
Judicial Rules, in undertaking this quasi-judicial decision affecting the
Plaintiffs’ properties.

5.9.3 The City Council met privately with City staff and other proponents of
the Waterfront LID, then failed to recuse themselves from voting, and

refused to meet with land owners within the Waterfront LID.
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5.10

5.9.4 These private meetings contributed to an effort to achieve, and did
achieve, a collective positive decision in support of the eventual
Waterfront LID.

5.9.5 The City Council published a public memorandum admitting to
numerous ex-parte communications with parties about the Waterfront
LID.

5.9.6 As aresult of the violations of the Appearance of Fairness Doctrine, the
City’s adoption of Ordinance 125760 should be invalidated.

Open Public Meetings Act

5.10.1 Plaintiffs allege and repeat the preceding paragraphs as though fully set
forth herein.

5.10.2 A majority of the City Council communicated with each other directly
and indirectly in negotiating a reduced Waterfront LID amount, from
$200 million to $160 million, prior to voting and failed to comply with
the Open Public Meetings Act, RCW Chapter 42.30, damaging Plaintiffs.

5.10.3 A majority of the City Council had knowledge that they were conducting
meetings that violated the Open Public Meetings Act.

5.10.4 As aresult of these violations, the City’s decision to adopt Ordinance
125760 must be invalidated.

VI. PRAYER FOR RELIEF

Plaintiffs therefore seeks the following relief:

A. Declaratory Judgment, declaring, among other things, the Defendant City’s
actions violated Chapter 35.43 RCW, et seq., Chapter 42.30 RCW, et seq.,
and/or the Appearance of Fairness Doctrine, and, as a result, the Defendant
City’s approval of the Waterfront LID, including the adoption of Ordinance
125760, shall be invalidated;

DECLARATORY RELIEF AND DAMAGES -2
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Declaratory Judgment, declaring, among other things, the Defendant City’s
actions violated Article 1, Section 1 of the Washington State Constitution, and,
as a result, the Defendant City’s approval of the Waterfront LID, including the
adoption of Ordinance 125760, shall be invalidated;

Declaratory Judgment, declaring, among other things, the Defendant City’s
actions violated Article 1, Section 3 of the Washington State Constitution, and,
as a result, the Defendant City’s approval of the Waterfront LID, including the
adoption of Ordinance 125760, shall be invalidated;

Declaratory Judgment, declaring, among other things, the Defendant City’s
actions violated Article 1, Section 4 of the Washington State Constitution, and,
as a result, the Defendant City’s approval of the Waterfront LID, including the
adoption of Ordinance 125760, shall be invalidated;

Injunctive Relief enjoining the Defendant City from assessing any amount to the
Plaintiffs’ properties for the Waterfront LID;

Judgment against the Seattle City Council in the form of all relief permitted
under RCW 42.30.120;

Judgment against the Seattle City Council in the form of all relief permitted
under Appearance of Fairness Doctrine; Direct, Indirect, Consequential and
Punitive Damages, if and as allowed by law, in an amount to be proven at trial;
Order, Declaratory Judgment, and/or Injunctive relief invalidating Ordinances
125760, 125761, and 125762 because the AWPOW FEIS was inadequate, the
City Council failed to adequately review environmental impacts during the LID
formation process, the City of Seattle violated the State Environmental Policy
Act, and remanding to the City of Seattle to conduct and complete the
environmental review process prior to forming the Waterfront LID, constructing

the projects, or completing the final assessment process;
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L Costs and attorneys’ fees, and prejudgment interest as allowed by law; and
J. Other and further relief as may be deemed just and equitable.
DATED this 4" day of December, 2019.
SCHLEMLEIN FICK & SCRUGGS, PLLC
By: _ /s/Jesse O. Franklin IV
Jesse O. Franklin IV, WSBA # 13755
Garth A. Schlemlein, WSBA # 13637
Attorneys for Plaintiffs
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Barton Waring 365

From: LIDhearingexaminer

<LIDhearingexaminer@seattle.gov>

Sent: Wednesday, January 29, 2020 03:35 PM

To:

Barton Waring 365

Subject: Automatic reply: LID objection from Barton

Waring, 1521 Second Ave Unit 2900

We are in receipt of your email related to the Seattle Waterfront LID.

Please be advised this email and any attached documents will be accounted for in the Hearing Examiner’s
Assessment Roll Hearing report to City Council and will also be included in the official record.

Persons filing written objections may but are not required to appear at the assessment roll hearing to state your
views. The Assessment Roll Hearing will be held on Tuesday, February 4, 2020 starting at 9:00 AM PST:

Seattle City Hall

City Council Chambers

600 4th Avenue

Seattle, Washington 98104

Persons who wish to state their views at the hearing, concerning an objection they have filed, may sign-up to
speak starting at 8:00 AM PST on the day of the hearing. Depending on the number of owners and
representatives who choose to attend the hearing and orally present their objections, it may be necessary to
recess and continue the hearing, once commenced, to later dates and times.

Any question and/or request for additional information may be directed to: LID@WaterfrontSeattle.org

For general information, please visit the LID web page: https://waterfrontseattle.org/lid

Thank you,

Office of the Hearing Examiner






