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BEFORE THE CITY COUNCIL FOR THE CITY OF SEATTLE

In re Proposed Final Assessment Roll for
Local Improvement District No. 6751
(“Waterfront LID”)

Hearing Examiner File No. CWF-0318

NOTICE OF APPEAL OF HEARING
EXAMINER’S FINDINGS AND
RECOMMENDATION ON ALEXIS
HOTEL’S OBJECTION TO
WATERFRONT LID NO. 6751 PROPOSED
FINAL ASSESSMENT FOR PARCEL NOS.
1974600025 and 1974600035

ALEXIS HOTEL files this appeal pursuant to RCW 35.44.070, Seattle Municipal

Code 20.04.090, City of Seattle Resolution 31915, the notice of the Seattle Office of the

City Clerk dated December 30, 2019, and the Hearing Examiner’s Findings and

Recommendation issued September 8, 2020 (“Examiner’s Recommendation™).

L. Alexis Hotel / Appellant
The taxpayer filing this appeal is:

ALEXIS HOTEL
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I1.

I11.

described in Section IV. The Alexis Hotel is a hotel comprising the two King County parcel
numbers listed in the caption, although it is operated as a single hotel and has appealed the

City’s proposed final assessment and the Hearing Examiner’s recommendation under the

1007 1st Ave.
Seattle, WA 98104

Alexis Hotel’s Representatives

ALEXIS HOTEL'’S representatives in this matter are:

Clark R. Nichols, WSBA No. 8662
CNichols@perkinscoie.com

R. Gerard Lutz, WSBA No. 17692
JLutz@perkinscoie.com

Megan Lin, WSBA No. 53716
Perkins Coie LLP

10885 N.E. Fourth Street, Suite 700
Bellevue, Washington 98004
Telephone: 425.635.1400
Facsimile: 425.635.2400

Robert L. Mahon, WSBA No. 26523
RMahon@perkinscoie.com

1201 Third Avenue, Suite 4900
Seattle, Washington 98101
Telephone: 206.359.8000
Facsimile: 206.359.9000

Statement of Alexis Hotel’s Interest

ALEXIS HOTEL owns the property that is subject to the proposed final assessment

single above-captioned case number.

Assessment Study for Waterfront Seattle Local Improvement District (“Final Study”), dated
October 1, 2019 and prepared by Robert Macaulay with ABS Valuation (the City’s

appraiser). The Final Study proposes assessments that are purportedly limited to paying for

The basis of the proposed assessment is a Final Special Benefit/Proportionate
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the LID-funded components—namely, the Promenade, Overlook Walk, Pioneer Square
Street Improvements, Union Street Pedestrian Connection, Pike/Pine Streetscape
Improvements, and Pier 58 (together, the “LID Improvements™). The Final Study purports
to exclude charges for other improvement projects in the Central Waterfront, and
specifically those WSDOT had already agreed to pay for and construct: viaduct demolition,
the new Alaskan/Elliott Way surface street, the new/improved Seawall, the State Route 99
Tunnel, the Pier 62 rebuild, Bell Street improvements, and parking spaces WSDOT planned
fronting piers between Pike and Madison (together, the “WSDOT Improvements”). But
because construction was not complete on the LID Improvements or the WSDOT
Improvements at the time the Final Study was prepared, Mr. Macaulay’s October 1, 2019
“Before” and “After” valuations are both based on hypothetical conditions rather than actual
facts. On February 4, 2020, Alexis Hotel timely filed an objection to the assessment, which
was based on the Final Study.
IV.  Matter Under Appeal

ALEXIS HOTEL appeals the Hearing Examiner’s recommendation to remand
Alexis Hotel’s objection to the City of Seattle’s Waterfront Local Improvement District No.

6751 proposed final assessment dated December 30, 2019 against the following property:

King County Parcel Nos. 1974600025 and 1974600035

Site Address: 1007 1st Ave., Seattle, Washington

Proposed Final LID Assessment for Parcel: $339,318 (parcel -0025),
$429,829 (parcel -0035)

See Examiner’s Recommendation at 61-62, 81-82. To avoid repetition, Alexis Hotel
incorporates the evidence and arguments raised before the Hearing Examiner into this
appeal. In particular, Alexis Hotel points the City Council to Alexis Hotel’s initial Appeal

Petition, Frye motion, Closing Brief submitted at the close of its case-in-chief (dated
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4/16/2020), and supplemental Closing Statement submitted at the close of the City’s case-in-
chief (dated 7/7/2020).!

As discussed more fully below, Alexis Hotel specifically appeals the following
Findings and Recommendations in the Hearing Examiner’s September 8, 2020
Recommendation: Pages 61-62, 81-82, Sections I1.6, I11.7, I1.12, I1.14, 11.16, 11.17, I1.18,
I1.19, 11.20, 11.21, 11.22, 11.23, 11.24, 11.25, 11.26, 11.27, 11.28, 11.29, 11.30, 11.31, 11.32, I11.33,
IV.A,IV.B.1,IV.B.2, IV.B.3,IV.B4,1V.B.5,1V.B.6, IV.B.7,IV.B.§, IV.B.9, IV.B.11(a),
IV.B.11(a)(i), IV.B.11(a)(i1), IV.B.11(a)(ii1), [IV.B.11(a)(iv), IV.B.11(c), IV.C.2, IV.C.3,
IV.C4,1IV.C5,IV.C8,1IV.C.10, IV.C.11,IV.C.12,IV.C.14, IV.C.18

Alexis Hotel also appeals the Hearing Examiner’s failure to make findings of fact or
recommendations on material issues raised during Alexis Hotel’s appeal that were supported
by law, expert testimony, and fact. The Final Study fails in numerous ways to satisfy the
basic requirements of a LID assessment study, and the Examiner’s Recommendation ignores
the many deficiencies in the Final Study. In fact, the only instances in which the Examiner
recommended anything other than denial of objectors’ appeals were where the City’s
appraiser confessed error. The appraiser’s proposed assessments, and the Examiner’s
Recommendations, would have the City impose arbitrary and capricious Waterfront LID

special assessments based on “fundamentally wrong methods.”

! Because the City has not provided “metered index numbers,” our appeals cannot reference
them. See SMC 20.04.110. However, as part of the prehearing conference, we recommend that the
Public Works committee secure and provide appellants with such a record, so that the appeals can
then be supplemented with that additional information, so as to make the Committee’s consideration
of each individual appeal more efficient and fair. Until that is provided, unless otherwise stated,
citations to the record before the Hearing Examiner are to the record for CWF-0233. Based on the
Examiner’s electronic records, it appears most of the materials submitted on behalf of all objectors
retained by Perkins Coie are part of this case file.
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The special benefit for which special taxes are assessed must be “actual, physical and
material and not merely speculative or conjectural.” Heavens v. King Cty. Rural Library
Dist., 66 Wn. 2d 558, 563, 404 P.2d 453 (1965). For a proposed assessment roll to comply
with the law, the assessments may not materially exceed the actual special benefit conferred
by the LID Improvements. /d. The special benefit assessment cannot include charges for
general benefits enjoyed by the public at large. /d. Further, LID assessments must be
proportionate. /d. Failure to meet any one of these legal requirements is fatal to the
assessment. In this case, the proposed assessment fails each of the legal requirements for
special assessments and must be annulled as arbitrary or capricious, or founded on

fundamentally wrong methods.

Legal Requirement: Actual, non-speculative special benefit

ABS Study: Estimates a hypothetical benefit based on “Before” values that increase
“actual 2019” values (unstated) assuming the WSDOT Improvements were in place in
October 2019 (they were not), and an “After” value purporting to assess the value of
properties with the LID improvements in place at least five years before anticipated
completion.

Legal Requirement: Cannot materially exceed the special benefit

ABS Study: ABS calculates a special benefit of $866,000 (parcel -0025) and $1,097,000
(parcel -0035), assuming the LID Improvements were in place and providing benefit in
October 2019. However, the LID Improvements will not be completed until the end of
2024 if the City meets its current schedule, and many of WSDOT’s alternative
improvements will not be built. The present value of future improvements deliverable in
five years is significantly lower than the current value of improvements that already exist.
Further, ABS’s own materials show that benefits may not accrue for at least five years
after they are completed, in 2029. If the hypothesized special benefits are discounted to
present value, the assessments materially exceed the hypothesized special benefits.

Legal Requirement: Actual, non-speculative special benefit—Date of valuation/COVID

Perkins Coie LLP
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ABS Study: The City has not finalized the assessment roll. After the City’s appraiser
prepared his Final Study in October 2019, and the City issued its preliminary roll in
December 2019, COVID devastated downtown hotel and retail properties. The Hearing
Examiner finds that COVID is irrelevant because it happened after ABS’s appraisal and
the City’s preliminary roll. On the contrary, the City’s assessments have yet to be made
and must be based on actual special benefits. While that does not mean ABS’s appraisal
was wrong when completed, values and benefits need to be reanalyzed before assessments
are finalized in light of the unprecedented changes to the downtown real property market.

Legal Requirement: Actual benefit that cannot materially exceed special benefit—
Assessment cannot include value attributable to future WSDOT Improvements.

ABS Study: The City’s appraiser asserts that the City is not collecting assessments “based
on the value of WSDOT’s planned improvements.” See Final Study at 3. However, the
City’s own expert, Mark Lukens, acknowledged that was false. In the “Before” condition,
the City’s appraiser increased 2019 property market values as though WSDOT had
completed its work by 2019. The proposed assessment is against this hypothetical
WSDOT-enhanced “Before” value, which ABS acknowledges is (to some unstated extent)
higher than actual 2019 market values. The City is collecting an assessment against both
the 2019 current values and the phantom 2019 WSDOT market value lift, in direct
contravention of law and the City’s promise not to impose an assessment based on the
value of viaduct demolition and the other components of WSDOT’s planned work.

Legal Requirement: Benefits must be special, not general

ABS Study: The City’s appraiser fails to determine or explain what general benefits arise
due to the LID Improvements. However, the far-reaching and public nature of the
improvements make any benefit arising from them general—not special.

Legal Requirement: Benefits must be “physical and material and not merely speculative
or conjectural . . ..”

ABS Study: Not only are the improvements not yet “physical or material,” but
environmental review and permitting for the City’s proposed LID Improvements is not
complete, and the LID improvements are not anticipated to be complete until the end of
2024. The appraiser nevertheless hypothesized that they were all completed as of 2019 in
a manner consistent the City’s then-current proposals, which were in many respects merely
conceptual designs.

Legal Requirement: LID assessments reflect special benefits and must be proportionate

Perkins Coie LLP
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ABS Study: The City’s appraiser proposes to assess against the value of hotel personal
property (furniture, fixtures and equipment), but not personal property of other types of
property. It is not proportionate to assess against hotel personal property and not other
personal property. Further, personal property is moveable, the value does not depend on
location, and is likely to be fully depreciated and perhaps removed before the LID
Improvements are in place. (Note also that personal property accounts are separate, and
the City gave no notice of any LID assessment against personal property. The Examiner
should have reversed personal property assessments on that basis as well.)

Legal Requirement: Must comply with appraisal standards

ABS Study: ABS’s valuation methodology cannot be tested. It is a hybrid of “Individual”
and “Mass” appraisal techniques, but fails to meet USPAP requirements for either. Until
the Examiner admonished ABS, ABS even asserted its analysis was “confidential and
proprietary.” ABS’s analysis and conclusions can neither be tested nor replicated. The
Final Study fails to meet basic standards for admissibility and must be remanded.

Legal Requirement: Actual and measurable special benefit

ABS Study: ABS’s proposed assessments are assigned rather than measured, as
demonstrated by formulas in ABS’s spreadsheets. The percentage assignments are based
on a host of “micro-judgments” that are not supported by any documentation, nor capable
of replication or quality assurance/quality control. The assessments are undocumented,
unreliable, and not supported by empirical studies, data, or reports.

Legal Requirement: Actual and measurable special benefit—Park benefits must be
supported by empirical evidence

ABS Study: Dr. John Crompton, the world’s preeminent expert regarding the economic
value of parks and other public amenities and on whom ABS purported to rely, testified
that ABS had completely misapplied his work and dramatically overstated both the
distance to which economic benefits might extend from the LID Improvements and the
extent of any anticipated benefit within the potentially benefited area.

Legal Requirement: Actual special benefit—Must take into account potential
disamenities

ABS Study: The appraiser ignores the negative value impact of five years or more of
construction, as well as other potential disamenities associated with public places.
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Legal Requirement: Cannot prematurely commit to build

ABS Study: The City has not completed NEPA review or other entitlement process for its
Pier 58 plans or planned Pike Pine or Pioneer Square improvements for which assessments
are being imposed. But finalizing the roll is a commitment by the City to build the
improvements, which is a violation of legal process and commits the City to build things it
may not secure permission to build.

In addition to these general objections, there are property-specific issues raised by
Alexis Hotel as to which the Examiner also erred, discussed in the course of the appeal
statement below.

V. Standard of Review

“When considering the assessment roll, the city council sits ‘as a board of
equalization.”” Hasit, LLC v. City of Edgewood, 179 Wn. App. 917, 948, 320 P.3d 163
(2014) (quoting RCW 35.44.080(2)). “As such, the council or hearings officer ‘will consider
the objections made and will correct, revise, raise, lower, change, or modify the roll or any
part thereof or set aside the roll.”” Id. at 949 (quoting RCW 35.44.080(3)).

The proposed assessments are presumed correct, “unless overcome by clear, cogent
and convincing evidence.” Hasit, 179 Wn. App. at 948. This standard is less deferential
than the heightened presumption of correctness on judicial appeal because “applying these
elevated standards at the municipal hearing would afford unwarranted deference to a report
prepared under contract by a private appraisal firm.” Id. at 949. Importantly, “a
presumption is not evidence and its efficacy is lost when the other party adduces credible
evidence to the contrary.... The sole purpose of a presumption is to establish which party has
the burden of going forward with evidence on an issue....” In re Indian Trail Trunk Sewer
Sys., 35 Wn. App. 840, 843, 670 P.2d 675 (1983). In other words, because objectors have

presented credible evidence showing that the City’s proposed assessment is arbitrary,
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capricious and founded on a number of fundamentally wrong foundations, the burden shifts
to the City to prove the assessments are actual, measurable, special, non-speculative and

proportionate. The City failed that burden.
VI.  Grounds for Appeal
ALEXIS HOTEL appeals the Hearing Examiner’s Findings and Recommendations

on the following grounds.
Alexis Hotel Not Required to Provide A Special Benefit Study

I. Contrary to the Examiner’s findings and recommendations, there is no
requirement that experts or property owners provide an alternative special benefit
calculation under these circumstances—to do so would also require the same improper
speculation the City’s expert engaged in, given the timing and information provided. See,
e.g., Second Decl. of Peter Shorett ISO Closing Stmt., 9 3-4 (dated 7/7/2020); Decl. of
Anthony Gibbons ISO Closing Stmt., § 3(dated 7/7/2020). A Washington court has
explained: “[W]e have explicitly rejected an argument that, because certain protestors ‘failed
to offer expert testimony at the city council hearing[,] the presumptions [in favor of the
assessment| were still operative as to their property.”” Hasit, 179 Wn. App. at 946 (quoting
In re Indian Trail Trunk Sewer, 35 Wn. App. at 843); see also Kusky v. City of Goldendale,
85 Wn. App. 493, 933 P.2d 430 (1997) (although appraiser did not submit an appraisal, he
provided expert opinion showing that improvements actually diminished value of the
property). In fact, no independent evidence is required at all if, for example, objectors show
that the assessment was grounded on a fundamentally wrong basis due to an error in the
City’s appraiser’s methods—as is the case here. Hasit, 179 Wn. App. at 947 (citing
Doolittle v. City of Everett, 114 Wn. 2d 88, 106, 786 P.2d 253 (1990)). As a simple example,

a property owner could simply point out that the square footage assumed in the City’s
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appraisal was incorrect. For these reasons, Alexis Hotel appeals the following portions of
the Examiner’s Recommendation: Sections 11.12, I1.14, I11.17, IV.A, IV.B.11(a), IV.C.2,
IV.C.8, and IV.C.11.
No Actual, Measurable, Non-speculative, Proportionate, Special Benefit

2. RCW 35.43.040 provides cities and towns authority for ordering local
improvements and for levying and collecting special assessments “on property specially
benefited thereby[.]” The cost and expense of the local improvement “shall be assessed
upon all the property in accordance with the special benefits conferred thereon.” RCW
35.44.010.

3. No analysis of general benefits. Special assessments have been “held valid

for the construction and improvement of streets, curbs, gutters, sidewalks, and for the
installation of sanitary and storm sewers, drains, levees, ditches, street lighting, and water
mains.” Heavens, 66 Wn. 2d at 563. “All such assessments have one common element:
they are for the construction of local improvements that are appurtenant to specific land and
bring a benefit substantially more intense than is yielded to the rest of the municipality.” /d.
4. Alexis Hotel’s property is not specially benefited by the LID Improvements.
The primary purpose and effect of the LID Improvements are to benefit “members of the
whole community” and the public at large. See, e.g., id. at 565 (“it is plain that a public
library is for the benefit of the members of the whole community individually and
collectively who may be served by it”). Mr. Macaulay’s own chapter of the LID Manual
states clearly that appraisers should “[c]onsider general benefits as well as special benefits”

Hrg. Exhibit 117 (LID Manual) at 58%) and he admits that “general benefits probably accrue
g

2 “Hrg. Exhibits” refer to exhibits that were submitted on behalf of multiple objectors
represented by Perkins Coie during its seven days of hearing before Hearing Examiner Vancil
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to the LID area” as well (see 6/23/2020 Hrg. Tr. at 22:4-12). Alexis Hotel’s expert
confirmed that if an appraiser “identifies both general and special benefits, these benefits
should be clearly distinguished and explained, and only special benefits should be included
in the After assessment.” Gibbons Decl. ISO Closing Stmt., § 4 (dated 7/7/2020); see also
3/3/2020 (A. Gibbons) Hrg. Tr. at 96:6-97:4; 3/11/2020 (P. Shorett) Hrg. Tr. at 182:14-
183:4. It is undisputed that Mr. Macaulay did not analyze or measure general benefits,
including those arising from construction necessary to meet basic design standards. See
Hrg. Exhibit 117 (LID Manual) at 58 (“[c]onsideration may also be given to those
construction costs related to meeting design standards which may be general benefits as
distinct from construction costs emanating from requirements of the LID project”). To the
extent Alexis Hotel’s property may benefit from the LID improvements, the benefit is
general and incidental, and failure to consider general benefits was a fatal flaw in the City’s
methodology. For these reasons, Alexis Hotel appeals the following portions of the
Examiner’s Recommendation: Sections IV.B.7, and IV.B.11(a)(i), IV.B.11(a)(iv), and
IvV.C4.

5. LID Improvements not necessary. Unlike typical LID projects, the

Waterfront LID improvements are largely unnecessary to the functionality of any particular
property, including Alexis Hotel’s property. See In re Schmitz, 44 Wn.2d 429, 433, 268
P.2d 436 (1954) (assessment levied for the purpose of raising the grade of a road by 16 to 18
feet held invalid where owners would have benefitted equally from increase of only 9 feet);

Appeals of Jones, 52 Wn.2d 143, 324 P.2d 259 (1958) (assessment against land at

(March 3, March 5, March 11, March 12, April 13, April 14, and April 16, 2020) and during the two
days of cross-examination of the City’s witnesses (June 23, 25 and 26, 2020). For ease of reference,
Alexis Hotel has attached a master list of the hearing exhibits as Attachment A to this appeal notice.
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intersection for new water main for hydrant held invalid because land was already afforded
functional hydrant at nearby street). Here, Alexis Hotel representative Thomas Waithe
provided testimony through declaration that the LID Improvements are not necessary to the
operation of the hotel, which already has sufficient access to the waterfront, downtown
amenities, and other features of the City that attract its guests and users. See Hrg. Exhibit
113 (Waithe Decl.) at q 19, 22-23 (dated 4/15/2020). The fact that there is no case law
differentiating between binary improvements and parks does not change the law prohibiting
assessments on properties already adequately served by existing amenities. See Examiner’s
Recommendation at [V.C.3 (reasoning that “no case law is provided to support the
differentiation between a hardscape benefit and the more ephemeral benefits of park™). Nor
does the Examiner’s reasoning excuse the City’s failure to account for existing amenities as
part of the special benefit calculation. As Dr. Crompton testified, existing view amenities
may in fact diminish the incremental effect of new park improvements on the value of
properties, much like turning on a weak light in an already brightly illuminated room. See
Hrg. Exhibit 94 (Crompton’s Report) at 12-13.

6. To the extent benefits can be considered “special” as opposed to general, they
are nominal or nonexistent for many properties even in the Central Waterfront, which
already has a promenade, viewpoints, as well as connecting streets and bridges. Douglass v.
Spokane Cty., 115 Wn. App. 900, 64 P.3d 71 (2003) (properties’ fair market value did not
change due to expansion of sewer service near owners’ parcel which were already
connected). Here, ultimately, the primary reasons users choose a particular hotel is not
proximity to the waterfront. Instead, like most of the downtown hotels, the Alexis Hotel
caters primarily to business travelers attending conventions and meetings. See, e.g., Waithe

Decl. at 4 12. For this reason, Mr. Waithe explained that the Alexis Hotel does not expect
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the LID Improvements to increase impact on demand for rooms or room rates. /d. Even if
the City could assess for a view change (and it has promised not to assess for viaduct
removal), the fair market value of ALEXIS HOTEL’S property has not changed because the
LID Improvements have not improved the property’s waterfront view or access to the
waterfront, nor will they when the City anticipates completion in 2024. For these reasons,
Alexis Hotel appeals the following portions of the Examiner’s Recommendation: Sections
IV.C3,1V.B.9, and IV.C.3.

7. No analysis of special detriments. The Final Study fails to properly account

for special detriments. See Kusky, 85 Wn. App. at 501 (city failed to consider the costs to
owners for removal and cleanup of underground storage tanks discovered during the
improvement project). Alex Hotel property value may in fact be negatively impacted by the
LID Improvements due to loss of parking, increased traffic and noise, and increased
potential for crime, homelessness and sanitation issues. Meanwhile, views already protected
by air space would not be enhanced by the addition of the LID Improvements. Mr. Waithe
testified that the assessment is an immediate expense for the Alexis Hotel that comes with
no immediate increase in revenue, thereby decreasing property values. See Waithe Decl. at
20-23. Although Mr. Macaulay claims he analyzed impacts on the City’s planned
elimination of 450 parking stalls on a parcel-by-parcel basis, there is no explanation of how
lost parking might be a detriment, and no property-specific parking analysis in any of his
materials. 6/23/2020 Hrg. Tr. at 185:20-24; 186:14-187:12.

8. Likewise, there was no analysis of the risks associated with disamenities such
as increased crime, homelessness and unsanitary conditions, and Mr. Macaulay did not
quantify the risk that the waterfront will not in fact be maintained. 6/23/2020 Hrg. Tr. at

193:21-194. Instead he relied on the maintenance ordinance (Ordinance 125761) to dismiss
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these concerns. However, Mr. Foster explained that although the ordinance anticipates that
City Council will appropriate $4.8M each year for waterfront operation, it does not bind any
future city councils or guaranty funding. 6/26/2020 Hrg. Tr. at 12:7-20; 15:2-10.> And if
the City fails to appropriate that baseline funding, there is an option to suspend or terminate
the maintenance agreement. /d. at 13:4-14:2.

9. There was also no consideration of negative impacts from another four-plus
years of construction (at least). Mr. Macaulay reasoned that construction impacts are not
compensable in eminent domain cases. However, there is nothing in the LID statutes or case
law allowing him to dismiss these actual, non-speculative impacts. Because future special
benefits calculations are inherently speculative, Washington’s eminent domain statute
specifically allows condemnees to postpone special benefits assessments until improvements
are in place. RCW 8.25.220; State v. Green, 90 Wn.2d 52, 56, 578 P.2d 855 (1978).
Moreover, the studies that Mr. Macualay relied on demonstrate that construction disamenity
is real and does have a near-term negative effect on property values. See Gibbons Decl. ISO
Closing Stmt. (dated 7/7/2020), Ex. C at 24 (during construction of Rose Kennedy
Greenway, the Greenway district “significantly” lagged in value). For these reasons, Alexis
Hotel appeals the following portions of the Examiner’s Recommendation: Sections 11.25,
IV.B.8, and IV.B.9.

10.  Special benefit estimate is speculative. When calculating a special benefit,

“[f]air market value cannot include a speculative value.” Bellevue Plaza, Inc., 121 Wn.2d at

411. “When an appraiser uses a factor ‘beyond the knowledge of reasonable certainty’, it

3 The Examiner suggests that the issue of whether future City Councils are bound is not at issue.
However, the issue of maintenance was part of Mr. Macaulay’s special benefit analysis and therefore
the assessment amounts.
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becomes pure speculation.” Id. (quoting In re Local Imp. 6097, 52 Wn.2d 330, 335-36, 324
P.2d 1078 (1958)).

11.  Assuming without conceding that one day, the City’s planned LID
Improvements might increase the value of neighboring properties to some extent, that
potential benefit is many years away and speculative. While appraisers tolerate some degree
of estimation and judgment, Alexis Hotel’s expert testified that Mr. Macaulay’s Final Study
is far too speculative to satisfy industry practices and standards. See. e.g., 3/12/2020 (P.
Shorett) Hrg. Tr. at 92:24-93:10 (it is impossible to perform a special benefit analysis with
the level of precision implied in the Final Study due to the size of the LID and use of
hypotheticals).

12.  Although LIDs are sometimes finalized prior to completion of improvements,
this is typically just six month or a year prior, and the assessments are otherwise supported
by the near-term construction of the improvements. See 3/3/2020 (A. Gibbons) Hrg. Tr. at
117:20-118:9; 119:5-120:9; 122:15-124:9. By contrast, the estimated special benefits here
will not be realized for four or five years. In the meantime, there is permitting risk,
construction risk, and general economic risk (e.g., COVID), which renders ABS’s 2019
hypotheticals inherently speculative and unreliable because it is impossible to predict which,
and to what extent, different factors will impact value. /d. at 51:13-53:5; see also 3/11/2020
(P. Shorett) Hrg. Tr. at 196:17-21; 205:22-206:2. Ultimately, Mr. Macaulay concedes that
there is inherent uncertainty in valuing the future delivery of projects because “we can’t read
the future.” 6/23/2020 Hrg. Tr. at 79:18-80:8. As he testified: “I just don’t know what the
market value would be as of the date the project would be finally constructed” because
“[t]here could be a lot of elements in the market that did occur between now and then that

impact value.” 6/25/2020 Hrg. Tr. at 212:9-13; see also id. at 211:8-20 (no way to know if
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his estimates will be higher or lower than comparable sales in 2024 because “markets tend to
fluctuate over time” and “I can’t predict the future”).

13. The record is clear that while no one can know what “special benefit” might
accrue to these properties in four years (if any), we do know that there are no actual benefits
now. The LID improvements provide no immediate special benefit to property owners
because the bulk of the components are still in design stages. Cf. Hasit, 179 Wn. App. 917
(assessments calculated on a fundamentally wrong basis by including costs for an oversized
sewer system for future users). For example, notwithstanding the questionable hypothesis
that hotels will benefit from an expected increase in tourism (higher room rates or
occupancy) when the improvements are complete, it is undisputed that tourists are not
coming in larger numbers and paying higher room rates now because of something
happening five years down the road. See 3/12/2020 (J. Gordon) Hrg. Tr. at 207:11-23.

14.  Further, there are no “plans and specifications” on file with the Clerk’s Office
for the LID Improvements, and it is unlawful to move to final assessments without such
“plans and specifications.” Ordinance 125760, Section 3; Local and Road Improvement
Districts Manual for Washington State 6™ Edition, pp. 3, 19, 31, 44 (2009). It is also
unlawful to bind future City Councils and future budgets to spend hundreds of millions of
dollars on projects still early in the design process. See Washington Attorney General
Opinion 2012 No. 4 (May 15, 2012)); cf. City of Seattle v. Rogers Clothing for Men, Inc.,
114 Wn.2d 213, 787 P.2d 39 (1990) (assessment upheld because City has apportioned costs
of programs and included “only so much of the overall costs” that took place within and
benefitted the assessed properties).

15. The COVID-19 crisis highlights how fundamentally speculative and unfair it

would be to base a special benefit assessment on twin 2019 hypotheticals for improvements
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anticipated to be delivered five years later. Even before COVID, it was speculative to
assume that market highs experienced in October 2019! would be sustained through 2024,
after an already extraordinarily long expansion period. See, e.g. 3/3/2020 (A. Gibbons) Hrg.
Tr.at 117:6-118:9, 119:17-120:9. And Mr. Macaulay conceded: “[W]hen I was doing my
analysis in October 2019, who would have thought that this COVID issue would happen?”
6/23/2020 Hrg. Tr. at 80:3-8. At his deposition in late February, his “thought process was
that the market was going to continue to go up”—in fact, it did not for Alexis Hotel’s
property. Id. Mr. Gordon’s appraisals after March 1, 2020 showed that downtown hotel
values had already dropped an estimated 10-15% from their October 2019 levels, and
occupancy rates were at zero or in single digits. See Gordon Decl. (dated 4/21/2020) at 9 9.
Hotels without guests will derive no benefit, special or otherwise, from the planned LID
Improvements. And even assuming hotels recover prior to 2024, there is no basis for
assuming that values hypothesized in October 2019 will remain relevant; they are already
irrelevant. See Gibbons Decl. ISO Closing Stmt. at § 12 (dated 7/7/2020). Although
COVID does not change actual values as of October 2019 (see Examiner’s
Recommendation at 109), the pandemic has impacted current values and rendered the
hypothetical October 2019 Final Study valuations outdated.

16.  As another example of how future events could affect the accuracy and
reliability of the City’s 2019 proposed assessment, Alexis Hotel recently requested the
Hearing Examiner re-open the record to allow the City to explain whether the assessments
against property owners within the LID are, in fact, being used by the City to fund the

emergency dismantling and reconstruction of Pier 58.% It has been reported that the City

4 Associated Press, Seattle mayor approves ‘emergency dismantling’ of waterfront Pier 58 (King
5, Aug. 15, 2020), available at https://www.king5.com/article/news/local/seattle/seattle-mayor-
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plans to use LID funding to pay for the expedited, emergency repairs and replacement.” If
true, the City would be improperly imposing costs on property owners within the LID for
improvements that are required to maintain the safety of Pier 58 and to remove a threat to
critical salmon habitat and City infrastructure—this does not provide any special benefit to
LID property owners.

17. There is also no certainty the improvements will be delivered on time. Mr.
Foster testified that 2024 is not a hard deadline for delivery of the improvements, and a
delay in construction schedule would not constitute a “material change” under the City
Council’s ordinance authorizing the improvements. In other words, the City cannot
guarantee that the LID Improvements will be delivered as expected in 2024 or any time after
that. 6/26/2020 Hrg. Tr. at 18:5-13. Meanwhile, Alexis Hotel’s experts Reid Shockey and
Richard Shiroyama testified via declaration as to the City’s permitting gauntlet, and
potential delays and project changes inherent in those processes, that call into question the
assumption that the City can deliver the LID Improvements by 2024. Hrg. Exhibits 110
(Shockey Decl., dated 4/15/2020); 111 (Shiroyama Decl., dated 4/15/2020); 107 (Anderson
Decl., dated 4/15/2020).

approves-emergency-dismantling-of-waterfront-pier-58/281-f6b7¢7d0-782-4826-97¢8-
0b60d4097aa3; See Aug. 21, 2020 Memo from R. Holtz et al. to L. Arber re HPA Request for Pier
58 (Waterfront Park) Emergency Demolition Project, available at
https://www.govonlinesaas.com/WA/WDFW/Public/EnSuite/Shared/pages/util/StreamDoc.ashx?que
ry=UxFpa3Xql8020u5Qdalfp] XX0C+FjtKT5/OpyMkto74=; see also Aug. 13, 2020 Ltr. from H.
Burton to D. Graves et al. re Review of Pier 58 Movement Observation Report & Recommendations,
available at
https://www.govonlinesaas.com/WA/WDFW/Public/EnSuite/Shared/pages/util/StreamDoc.ashx?que
ry=EvGV09Syk1 HCKYhwoN5Gqo5VpGOk5QBr3KFzTsfO4Lw=.

5> Asia Fields, ‘Substantial’ pier shift closes Seattle’s Waterfront Park (Seattle Times, Aug. 8,
2020), available at https://www.seattletimes.com/seattle-news/substantial-pier-shift-closes-seattles-
waterfront-park/.
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18.  Unsurprisingly, of the over one hundred LIDs Mr. Macaulay has worked on,
he could not point to a single one where the assessment roll was finalized five years in
advance of the anticipated project completion. See 6/23/2020 Hrg. Tr. at 16:1-22. Likewise,
he has never recommended final special assessments based on designs less than 30 percent
complete, other than in this case. Id. at 17:22-18:2. Nevertheless, he proceeded with his
2019 hypothetical before, hypothetical after analysis because the City “wanted to get
moving ahead with the project” and gave him assurances that designs would not change. /d.
at 66:17-25. He performed no independent due diligence to determine the reliability of the
City’s estimates for completion of the LID Improvements, or to ensure that proposed
designs or cost estimates were not going to materially change. /d. at 78:14-79:13. Yet he
agreed that if any of his assumptions are incorrect, his opinion of market value would need
to be revised. 6/23/2020 Hrg. Tr. at 68:19-69:8; see also id. at 64:13-65:12; 67:10-16;
68:11-18.

19. The City has cited no authority—and Alexis Hotel is aware of none—that
affirms the use of hypothetical, anticipatory Before and After values in order to estimate and
assess taxes for “actual” special benefits that will not accrue for another five years (if all
goes off without a hitch). To the contrary, the hypothetical assumption that all of the Before
and After Improvements are constructed as of October 1, 2019 allows Mr. Macaulay to base
his estimates on “pure speculation.” Bellevue Plaza, Inc., 121 Wn.2d at 411. For these
reasons, Alexis Hotel appeals the following portions of the Examiner’s Recommendation:
Sections 11.6, 11.7, 11.33, IV.B.1, IV.B.2, IV.B.3, IV.B.5, IV.B.6, IV.B.11(¢c), IV.C.12,
IV.C.14, and IV.C.18.

20. Failure to discount special benefit estimates to account for risks and present

value. Due to the inherent uncertainty, Alexis Hotel’s expert opine that the Final Study

Perkins Coie LLP
NOTICE OF APPEAL — 19 10885 N.E. Fourth Street, Suite 700
Bellevue, Washington 98004
Phone: 425.635.1400
Fax: 425.635.2400
149475126.8




0NN kAW~

AR DA DD R D WLWLWWLWWWWWWINNMNNNININNDIMNEN R = —m s —
NN LW, OOV IANNRER WD, OOXIANANNAEWN—R,OOINN A WN— OO

should have accounted for risks associated with delivery of the improvements (including
permitting risk, construction risk, general economic risk) and any special damages
associated with interim construction. 3/3/2020 (A. Gibbons) Hrg. Tr. at 119:17-120:9,
59:20-60:20. In addition, as is typical appraisal practice, Mr. Macaulay should have
discounted the anticipated 2024 benefit to account for the time value of money. /d. at 54:17-
55:1; see also Gibbons Decl. ISO Closing Stmt., 9 13, 16 (dated 7/7/2020) (““Appraisers
routinely consider the impact of future conditions [through] discounted cash flow
analysis.”).

21.  Mr. Macaulay acknowledged that appraisers can discount the value of a
future condition not in place at the date of valuation and can discount for the time value of
money. 6/23/2020 Hrg. Tr. at 74:1-75:1. And he agreed that if improvements are not built
until 2024, “[y]ou would be discounting it back to a present value.” Id. at 77:2-19.
Discounting would also have been consistent with his approach for analyzing special
benefits to vacant land. He testified that the difference between similarly situated vacant
sites slated for development and already developed sites was that the labor, capital and risks
associated with development had not yet been borne for those vacant sites. Therefore, the
vacant land was not valued as highly and received a smaller assessment. 6/19/2020 Hrg. Tr.
at 28:1-13; see also 6/18/2020 Hrg. Tr. at 205:9-12. A4 fortiori, a project that has not been
fully permitted, has not completed environmental review, and has not reached full design is
presently worth significantly less.

22. The City’s hotel expert, Mr. Lukens, likewise explained that to calculate
present value, an appraiser would consider discount rates for land development to account
for inflation, entitlement risks, cash flow issues, construction, etc. 6/26/2020 Hrg. Tr. at

184:5-185:22. And Mr. Lukens agreed that it would be reasonable for an appraiser to refer
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to the PricewaterhouseCoopers Korpacz study for applicable discount rates. Id. at 187:18-
189:23; see also Gibbons Decl. ISO Closing Stmt, 4 17 (dated 7/7/2020).

23.  Applying the Q19 Korpacz rates and assuming argu