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REsoLOTION No. _ 10986
PROPOSITION NO.

A RESOLUTION and PROPOSITION to amend Article XVI of the City
Charter, by addlng thereto 2 new section relating to the em-
ployment of married persons; and providing for the submis-
sion of such proposed amendment to the gualified electors of
the City for their ratificatlon or rejection at the general
municipal election to be held therein on the 38th day of
March, 193&.

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SEATTLE:

That Article XVI of the City Charter be amended by add-
ing thereto a new section, to be numbered 36 and to read as fol-
lows: |

Section 38. It is contrary to the public policy of
the City of Seattle to employ in the classified civil service
any married person whose spouse ls employed for salary or ﬁagés.

No such person shall be eligible to examinatlon or certifica-

tion for, or appointment to, or retention in, any office, posi-

tion or place of employment in the classified civil service.

The term "employed for salary or wages," in respect to any par-

ticular time in issue, shall include not only permanent, regu-

lar or uninterrupted employment, but also seasonal, occaslional,
part—timelor from time to time employment, where the aggregate
compensation received for the six (6) months next preceding such
time amounts to = reasonable living wage for such semi-annual
period. The marriage of any incumbent of any office, position
or place of empluyment in the classified civil service shall,
whén the spouse of such incumbent is, or shall beccme, so empioy-
ed for salary or wages, ipso facto create a vacancy in such of-

fice, position or place of employment. | All offices, nositions
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and places of employment in the classified civil service now oc=
cupied by any married persocns whose spouses are employed for sal-
&Iy Or Wages are hereby declared to be vacant: Provided, hoﬁeVer,
that in any individual case where the enforcement of this section
will work undue hardship on the family of such incumbent, the
Civil Service Commission may, with the consent of the dspartment
head where the incumbent mey be employed and after hearins in any
such individual case snd upon such determination, issue a permit
+o such incumbent suthorizing his or her retention in the classi-
fied civil service fora period of six (6] months or less, and such
permit may be renewed from +ime to time in the same mamner &s
issued for additional periods of six (8) months or less.

The Civil Service Commission shall enforce the provisions
of this section in accordance with the authority granted it by
Section 14 of this Article, and the pemalty for violation of the
provisions of this section shall be that prescribed by Section 50
of this Article. Any determination by the Civil Service Conmis-
sion hereunder, including the determination of what constitutes
"employment for salary or wages, " as defined herein, shall be
final and conclusive and not subject to review or reversal by the
courts and shall be subject to review by the Civil Service Commis-
sion only after the exniration of six (6) montas from any previocus
determination by the Commission.

The duties of the Comptroller end Treasurer under =ection
28 of this Article shall be applicable hereto and the violation
hereof shall constitute an offense under Sections 29 and 30 of
this Article and subject the offender w the penalties thereby
provided.

This section is self-executing, but the City Council may

by ordinance make further vrovisions for its enforcement.




AND BE IT FURTHER RESOLVED that such proposed amend-
ment be submltted to the gualified electors of the City of Se-
attle for their ratification or rejection at the general muni-
cipal election to be held in sald City on the 8th day of March,
1938

Passed the City Council the day of ’

195__ , and signed by me in open session in authentication of

its passage, the - day of y 193 .

President of the City Council,

Filed the day of y 193 o

City Comptroller and ex-officio City Clerk.

By

Deputy Clerk.
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A.C. VAN SOELEN, CORPORATION COUNSEL CLATM AGENT

CiITY ATTORMNEY J W, DEMNIS

BRUCE MAcDOUGALL

December 2th,
193 1.

Mr. V, C. Webster,
City Councllman,
Seattle, Washington.

Dear Sir:-

Pursuant to your reguest, which you have orally sup-
plemented in detail, we have prepared, and herewith transmit,
draft of proposed charter amendment prohibiting the employment
or Tetention in employment in the classified civil service of
any married person whose spouse is employed for salary or wages.
The term "employed for salary or wages" is defined in the pro-
posed amendment on the basis of a ireasonable living wage® for
certain semi-annual periods,-- a somewhat indefinite criterion,——
and the determination of the same is conclusively left to the
Civil Service Commission.

As orally reaguested, we have prepared the proposed

amendment in form similar to the proposed amendment (Comptrol-
lepts File No. 1328755) seeking to bar married women from city
employ.
Yours very truly,
A. C. VAN SOELEN,
Corporation Counsel,
By
Cr&g;ﬁ am dorg.
JOIY E. SANDERS,
Assistant.
JES: G
Enc. (1)
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Decexber 28, 1831

Be: Yelidity of proposed Chartexr smendment
prohibiting employment of married persons
jpetet: SDOUSEs BTG EALTL AR amployed -

= . -

ir. John E, cﬂrmu;
Chairman, Judiciary Commities,
City Gouncil

Seattle, ﬂhaﬁington.

Dear Sir:

Your committee hes requesied to be advised concerning the
legality of the proposed Charter amendment contemplated by 3Iasolu-
tion No. 10988, declaring it to he contrary to the public poliocy
of the City "to employ in the classified olvil sarvice epy marriaed
gersom whose spouse is employed for salary or wvages", provided that

n individual cases of "undue hardship® the Civil Service Commis-
sion may upon & heardng permit retention; otherwise the proposed
amendment affects incumbents of civil service positions as well
as prospective spplicants.

R T R e

The question concerns coustitutionality of the proposed
emendment generally, end specnlal reference is made to 1ts effect
on the slleged ncontractual” rights of incumbents of positioms in
the Police Department from shose salary certain pension funds are
deduoted end who may under certein conditions be the beneflclariss
of pensions pursuent to s.ate law, (Sec. 9078, ei seq. Rem. OJonp.
Stet.) It is suggested in this regard that the proposed charter
smendment may confiict with Art. I, Secs, 3 and 23, of the State
i Gonstitution, providing reapantivsiy that "No person shell be de-

1 prived of 'lirak 1iberty or property'! without due process of law™

D that "o * k ¥ law impairing the obligations of contracts shail
ever be pessed."”, and/or with Art. XIV, Se¢. 1, and Axt. I, Sec. 10
I of ihe Constitution of the United States, conteining similar pro-
visions.,

B s

The epplication of seid constitutional provisions depends
{ on whether there is any contractual reletion beiween the municd-
pality and the employe by reason of civil service and/or whethsr
municipal employment is a "privilege" or "vested right" withip the
contempletion of seid constitutional provisions.

The theory that the relationship between the munlcipallty
as an employer end its employea is contraptual (in the absence of
an e pontract) has been repudiated by practically evexry
court (see extensive note of casee in B4 A. L. R. begloning at
page €43, including a decision of the highest court in the land--




LAW DEPARTMENT-—THE CITY OF SEATTLE

Jx. John E. Garroll ... 2 18-28~31
e V. Reds, A32 U. S, 464, 33 L. ed. 425). ted cas
volv @ dire¢t contentio t suoh a ralations existed
gcause ce cer ¢o uted ou gertain
B urs O @ state law v = uug
certain L ce oificers & OWS, Sepeudanis,
i¢. 3 which conten 8 _court ated,

Under Art. I, Sec. 10 of the State Constitution, cities
containing a populstion of 20,000 inhebitants or morTe are per-
mitted to freme and to amend oherters raf their awn §gxerg¥enn,
oonalstent with end subject to the Constifuilon and laws o ia
wtate. The people of Seattle have accordingly adopted a civil
§orvice article regulating public ewployment. It is equally
within their power to abolish ¢ivil service in whole or in part
by charter amendment, the effect of which might be to abolish the
tenure of guy or gﬁ% elvil service employes. This 1llustration
(emonstrates the fallacy of the argument that employment under
clivil service is a "privilege" or "vested right" protected by the
constitutions of the state and nation against charter amesundment.

Furthermore, our Supreme Court, in the case of Jgg% Y.
San%t;s, 120 Wash. 403, has seid that the municipalities o 8
etate "have the right to say thet Public work shall be dome in
@ny manger, at any pries, and upon any terms which they see £it

to lay down." and that they may prescribe the terms and condi-
tions upon which they will allow it to be proceedsd with, and

that the courts will not attempt to say what class ¢f Peaple shall
perform that work, This is the basis upon which rests the City's
right to exolude aliens and non-residents from, and to astadlish

a minimum wege on, public work. Ir there wera a "vested right"

te perform publiec work, 1% would be & ™privilege" within the
Constitution whisgh the City could not so deny. There is & upa-
nimity of judieial dscisions Tepudiating the theory of any

"vested right" in public ewployment under civil service,

With reference to the general gquestion of constltutional-
1%y, argument without end might be indulged in and constitutional
proviasions oited which might seem in polnt, but the law is that
the ruplcipality as an employer has much the same rights as the
private employer and may by ocharter, in our opinion, select its
employes for appointment or retention {n the manner sontemplated
by the resolution in qQuestion. It ia a matter of oommon “nowledge
that school distriets insert in conlracts with teachers provisions
which may be said to be in "restraint® of marriage, but such pro-
visions have universally been sustained and the right to terminate
the relationship of smployer and employe upon the marriage of ths
teacher upheld.” In the recent case of Seattle School C + v
£00 v, Shexples, et al, 159 Wash., 424, the 1 ths endant
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yr. John B. Carroll s.. 8 ' 18-28-31

school directors 10 regquire as & condition to %%ﬁiﬁ&E.ﬂEEl&&.%&*
ent that teachers sign an agresment that y are nct an

ot become members of & labor union Was susteined, notwith-
standing that Sec. 7111, Rem, Comp. atat, expressly declares syah
1abor unions %o be lawful organizations with laudable DUrposas.
Many of Sthe constitutional provisions %o which your commlittes
relfers were relied on bY the appellents in that case without avail.

We are therefore of the opinion that i she Charter smend-
ment proposed by Resolution No. 10886, although it 15 mole gumber-
ome from & legel standpolnt than we prefer, 1is submi tted 0 end

adopted by the voters, the courts will not, as they have often
sald, "run @& race with public opinion on questions of policy", &ne
will hold the ependment valid 1in the event of 1itigation.

Said resolution epd the report of your commi ttee are here-
with returned.

Yours very truly,

. - ."’, i’ i
; { < - } A AL '::J"-?":'- '(JL' BN ——
A. C. VAN SOEILEN,
Corporation Counsel

AQV ML
Enol.




] To the City Oouncil of the Olty of Seattlei- ' |
B Your Oommittee OnN Judicigry to which was referred Resolution ¥o. 10986
relating to the employment by the city of maryied persons begs leave to Ire=

port as follbﬁs:d

i
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:.ﬁk3§m The details of zhis resolutioﬂ nere decided upon 5 oonference neld
(ﬂwhum"‘s.e\a @ﬂe‘m(u - et 'i?'”ﬁq, ot T AV AR 4‘“ Clglo o
¥ in the o’%ioa of the ao1porwtion Qoungel on Deoemoor ﬁﬂdnd the resolution

B
;Z was intro&uc&é at a specilal meotin* of the uit” Qouncil on Dooewbor 9. Only
?' one day, therhiore, was available for the preparation of the yesolution or !
& investigation into the conetitutionality of ite various provioions, and it .
from the Corporation gounsel

came to the QLiy gouncil without any opinion{\ﬁ:m:ﬂ- relative thereto. A &%
g public hear;§ was held on December 15, ainoe which time your committee has ﬁi
ﬁ' made an effoot on its own part to examine into the oonotitutionﬁlity of the 3;
%- proposed me&oure. As 8 rwsult of this 1nveativation we feel| 1t our duty to %
% direct the axtention of the bity gouncil to ggxgngk constitutional auestlong’k

which seemgto us to Dbe suf;ioienﬁly geriocus to demand the moat careful exam~?

Lt
2"

ination by the city's legel’ representatlve.
‘This peroons-axfeoted by this measure whp are
frex pixdneee questiong ariges from the fact that a number O pRERXOm—

ployed in the Police Department have forT gome years been congributing from %

their pay to the Police Pension Fund. No provision is oontained in the penﬁ{-
ing reooluﬁ}on for the renayment to them of the amounts 80 oontributed, nor ;‘
% has it beeﬁ§made evident in.wh&t manner the repayment of tbese sume could

: legally be provided for. These payments were made under prqvisions of law
end pursuao$ £0 an anderstanding which has as we Se€ it oll*ihe elements of
a contractlgnd which did not contemplate tbe summary dismiseal of the em—

ployees maﬁing them a#ainst ‘their will and witnout a ;howing of misconduct

LR LR e Y
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i or ineffioionoy on their port. In our ooinion there is a grave question :
whether their diemissal under the terms of the pending reaolutlon would not !
) conflict with gection 3 of Artiole I of the constitution of® t“io gtate and

: with Section 1 of Article xmv of the Constitution of the United States,

both of whioh provide thatno person ahall be deprived of 1ife, libexrty Or

570

property without due process of law, as well as with Sectiom 23 of Article I-'
the Btaﬁe Qonstitution and Seotlion 10 of Article I of the Constitution og

the United States prohibitlnr the enactment of any law impa;rlng the oblig&?

tion of a contract. @ -
5 §
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ae therefore recommen jthat the pending resolution be referred to the Qor-

......

pbrat n Qounsel for his opinion on th& guestion above ra}sed as well &s

L.f )‘

on th&;quaatxon of ita legality and co&gtitution&lity xn all reapects.&?
é%rthermore memhera of the Gouncih have suﬂaeste&-ta the committaq

v&rioég amendments to &he resolution and 1% is the opkgion of the Gommﬁ@tee

that iﬁeae proposed am%ndmeqta ghould he submitted in ﬁriting 80 that t eir

legality may be inquir into and determined before the comnittee or the

Qouncil is reqguired toﬁvote for ar agalnat thelir adootian,
w

a.é? o Tl

~Chairman

e

o

e TS

% .-.%;gz-ﬁ..y.@?f‘af_
il

e

¥

o o '._1.
ot g

i
<

i g
s o
b R
i |

-
£
B
¥

f“éﬁ% :l.l %

=
g
0

e
AR

i

Sedin

G %11

:f‘.ﬂ

e
e

2E
e R

5l

i
?ﬁ""
i

s

BB

e
Gl Rt e
£
X

| 3
= : Ti} i4
£ o ol K
Tt . 5% i
i : i ;
L Y & e i
% e

. :
b 7]
Fier) b
4 W i
ks T
'.t S W



