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CITY OF SEATTLE

1 /“
ORDINANCE | /5 564

COUNCIL . \| 71538

AN ORDINANCE related to cable television; approving the transfer of the controlling interest in
WaveDivision Holdings, LLC, parent company of WaveDivision I, LLC, holder of a
nonexclusive Seattle cable franchise, to Oak Hill Capital Partners III, L.P., by a three-
fourths vote of the City Council.

WHEREAS, WaveDivision I, LLC, (Wave [) a wholly-owned‘subsidiary of WaveDivision
Holdings, LLC (Wave) provides cable services in the city of Seattle pursuant to the
nonexclusive franchise agreement authorized by Ordinance 122514, as amended, and
transferred from Broadstripe, LLC, by Ordinance123741, as amended; and

WHEREAS, Wave I’s parent company, Wave, has entered info an agreement to secure financing
that will affect its capital structure and equity ownership and create a new Corporate
entity, OH WDH Holdco, LLC (Holdco); and

WHEREAS, Holdco becoming the new owner of Wave constitutes a transfer of control as
described in SMC 21.60.520; and

WHEREAS, in accordance with Section 14 of the Franchise and SMC 21.60.520, a cable
franchise may not be transferred without prior consent of the City; and

WHEREAS, on June 08, 2012, Wave provided the City with Federal Communications
Commission Form 394 “Application for Franchise Authority Consent to Assignment or
Transfer of Control of Cable Television Franchise” (Application), wherein Wave
described a series of transactions creating new financing and ownership of Wave by
Holdco (Transaction); and

WHEREAS, Wave I states that it is not seeking any modification of the terms and conditions of
its franchise agreement in connection with thls transfer; and

WHEREAS, Wave I states its commitment to comply fully with all franchise provisions and to
meet or exceed all applicable federal, state and local operation requirements, including
but not limited to those relating to customer service standards, franchise fees, Public,
Educational and Government (PEG) access obligations, commitment to provide
complimentary internet access to certain non-profit entities identified by the Clty, and the
systems’ technical standards; and

WHEREAS, Holdco has provided evidence of financial responsibility and their commitment to
compel Wave I to comply with its franchise and Chapter 21.60 SMC; and
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WHEREAS, pursuant to 47 U.S.C. § 537, the City has 120 days to act upon a request for
approval of a transfer after receipt of a completed application, in this case by October 6,
2012, unless an agreement is reached to extend the date, or the City’s consent is implied;

and

WHEREAS, the City has determined that the Transaction contemplated in the Application is not
contrary to the public interest or federal, state, or local law; NOW, THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. The City, subject to compliance by OH WDH Holdco, LLC (Holdco) with the
requirements of Section 2 of this ordinance, approves the transfer of the controlling interest in
WaveDivision Holdings, LLC (Wave), parent company of WaveDivision I, LLC (Wave 1), the
holder of a cable franchise authorized under Ordinance 122514 (Franchise) as amended and
transferred to Wave I under Ordinance 123741, from Sandler Capital Management to Oak Hill
Capital Partners III, L.P. (Oak Hill).

Section 2. The consent granted under this ordinance shall not become effective for any
purpose unless and until Oak Hill accepts the conditions of the “Consent Agreement” in the form
attached as Attachment A and such acceptance is filed with the City Clerk and Office of Cable
Communications. Such acceptance shall be in writing, and shall be and operate as an acceptance
of each and every term and condition and limitation contained in this ordinance, Chapter 21.60

SMC, the Franchise, and other applicable agreements.

Section 3. In the event that the transfer that is the subject of this ordinance does not ‘
occur for any reason, or in the event that such transfer closes on terms substantially or materially
different from the terms described in the Federal Communications Commission Form 394 and
subsequent information provided to the City by Wave and Oak Hill, and relied upon by the City,
then the consent provided for in Section 1 shall be null and void, and the City shall be deerﬁed_ to

have disapproved the transfer under the Franchise and federal law.
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Section 4. Any acts consistent with and prior to the effective date of this ordinance are

ratified and confirmed.

Section 5. This ordinance shall take effect and be in force 30 days after its approval by
the Mayor, but if not approved and returned by the Mayor within ten days after presentation, it

shall take effect as provided by Seattle Municipal Code Section 1.04.020.

Passed by a % vote of all the members of the City Council the j{ h day of
Sf .‘01«0\/\/\ le~_ ,2012,and signed by me in open session in authentication of its

passage this

" f 12.
day o gc;\okmﬁy——;\@ 2

President of the City Council

7

Approved by me this / day of «S“j.bw M,S €7 2012,

L S

Michael McGinn, Mayor
'}ﬁ Sy i
Filed by me this {,’2 day of x() £y ém per , 2012,
TN .
e YA

/ g /Y o
A & 1 A B oy
S S s s I /,j/ I S N .

£

Monica Martinez Simmons, City Clerk

(Seal)

Attachment A: Cable Franchise Transfer of Control Consent Agreement
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ATTACHMENT A
TRANSFER OF CONTROLLING INTEREST OF CABLE FRANCHISE
CONSENT AGREEMENT

This Transfer of Controlling Interest of Cable Franchise Consent Agreement
(“Agreement”) is entered into effective as of the Effective Date (as defined in Section 2. below),
by and between WaveDivision I, LLC, a Washington limited liability company (“Wave-I"),
WaveDivision Holdings, LL.C, a Delaware limited liability company (“Wave Holdings”) and the
City of Seattle, a Washington municipal corporation (“City”), each of which may be referred to
individually as a “Party” and collectively referred to as the “Parties™.

RECITALS

A. As authorized by Ordinance 122514 and Ordinance 123741, the City and Wave-I
are parties to a cable television franchise agreement permitting Wave-I to construct, maintain,
and operate a cable television system in certain cable franchise districts in the city (“Franchise”).

B. Wave-I’s sole member and manager is Wave Holdings and Wave Holdings is the
sole member and manager of seven (7) other active limited liability companies that own and
operate cable, data and phone networks. Wave-I is the “Grantee” under the Franchise and Wave
Holdings is the “Guarantor” under the Franchise.

C. On May 30, 2012, a Unit Purchase Agreement (“Purchase Agreement”) was
entered into by and among OH WDH Holdco, LLC a Delaware limited liability company (the
“Buyer”), and Sandler Capital Partners V, L.P., SCP V FTE WaveDivision Holdings, L.P., SCP
V Germany WaveDivision Holdings, L.P., WaveDivision Capital, LLC, WaveDivision
Networks, LLC, WaveDivision Capital, LLC and Steve C. Friedman (collectively, Sellers”), and
Wave Holdings. ‘

D. Pursuant to the Purchase Agreement, the Sellers will sell all of their membership
interests in Wave Holdings to the Buyer, resulting in a transfer of controlling interest of Wave
Holdings. There will be no changes to any of the subsidiaries of Wave Holdings. The current
members of the management team of Wave Holdings will continue to manage the company and
its subsidiaries. WaveDivision Capital, LLC will become an investor in the Buyer.

E. On or about June 8, 2012, Wave-I and Wave Holdings submitted an FCC
Form 394 Application for Franchise Authority Consent to Change of Control or Transfer of
Control of Cable Television Franchise and related supplemental materials (“Application”) for the
City’s review in connection with the request for consent to the transfer of Controlling Interest.

F. Section 14 of the Franchise provides that any proposed change of control of
the Grantee or Guarantor under the Franchise requires the approval of the City. The transactions
contemplated by the Purchase Agreement constitute a “change of control” of the Grantee and
Guarantor as defined in Section 14.02 the Franchise.

v4 1 Attachment A to DoIT Wave Transfer Ordinance
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G. Subsection 21.60.520 of the Seattle Municipal Code (“SMC”) provides that
an assignment of the Franchise shall be deemed to occur if there is an actual change in control or
where ownership of more than fifty percent (50%) of the voting stock of Grantee is acquired by a
person or group of persons acting in concert, none of whom already own fifty percent (50%) or
more of the voting stock singly or collectively. The transactions contemplated by the Purchase
Agreement also constitute an “assignment” of the Franchise under Subsection 21.60.520 of the
(“SMC”).

H. For purposes of this Agreement the transactions contemplated by the
Purchase Agreement shall hereinafter be referred to as a “Transfer of Controlling Interest” and
the City’s approval and execution of this Agreement shall constitute the City’s approval of both
the change of control of the Grantee and Guarantor set forth in Section 14.02 of the Franchise
and the assignment of the Franchise set forth in Subsection 21.60.520 of the Seattle Municipal
Code.

L On September 4, 2012, the Seattle City Council passed the ordinance
introduced as Council Bill 117538 approving the Transfer of Controlling Interest, and thirty (30)
days after the Mayor signed the ordinance introduced as Council Bill 117538 it became effective.
The City’s approval of the Transfer of Controlling Interest is subject to execution and filing of
this Agreement by Wave-I. The date on which Wave-I files the executed Agreement shall be the
Approval Date.

AGREEMENT

1. Consent. Subject to the terms and conditions of this Agreement, the City consents to the
. Transfer of Controlling Interest as specified in the Application. The City acted onthe
Application in a timely manner under Applicable Law. For purposes of this Agreement,
“Applicable Law” shall mean any law, statute, charter, ordinance, rule, regulation, code, license,
certificate, franchise, permit, writ, ruling, award, executive order, directive, requirement,
injunction (whether temporary, preliminary or permanent), judgment, decree or other order that
has been issued, executed, entered and deemed applicable to City, either specifically or by
reference to a class including City, by any court of competent jurisdiction or other federal or
state department, commission, board or agency, as any of the same may be amended from time
to time. The City’s consent to the Transfer of Controlling Interest shall be null and void and the
City shall be deemed to have acted to reject the Application, if a duly authorized officer or agent
of Wave-I fails to deliver the notice required pursuant to Section 17 of this Agreement.

2. Effective Date. For purposes of this Agréement the “Effective Date” shall be the
Approval Date so long as the Approval Date is no later than five days after the “Closmg Date”
as defined in Section 8.1 of the Purchase Agreement.

3. Reservation of Rights. The City reserves all rights not otherwise expressly granted in
this Agreement. In particular, and without limitation:

v4 2 Attachment A to DolT Wave Transfer Ordinance
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3.1  Neither this Agreement, nor any other action or omission by the City at or before
the execution of this Agreement, shall be construed to grant the City’s consent to any future
transfer of the Franchise or the Cable System (as defined in Section 3.7 of the Franchise), or
change in ownership or control of Wave-I, or to mean that the City’s consent to any future
transaction that is required by the Franchise is otherwise not required.

3.2 Asaresult of the Transfer of Controlling Interest, the City does not waive its
rights with respect to Wave-I’s compliance with the terms, conditions, requirements, and
obligations set forth in: 1) the Franchise; 2) the May 10, 2010 Inspection and Correction
Agreement between Broadstripe and the City (“Correction Agreement”); 3) Title 21, Chapter
21.60, of the (“SMC”); 4) the 2007 Settlement Agreement; 5) 2011 Consent Agreement between
the City, Wave-I and Wave Holdings; and 6) any other applicable agreement (collectively, the
“Franchise Documents™), and other Applicable Law, including the City’s right to compel Wave-I
or its successors in interest to comply with the provisions of the Franchise Documents.

3.3 The City’s approval of the Transfer of Controlling Interest shall in no way be
deemed a representation by the City that Wave-I or its successors in interest are in compliance
with all of Wave-I’s obligations under the Franchise Documents; provided, however, other than
the matters of non-compliance expressly set forth in this Agreement the City, following due
inquiry, is not presently aware of any default by Wave-I to comply with the terms, conditions,
requirements, and obligations set forth in the Franchise Documents and no event has occurred
and is continuing that, with the giving of notice or passage of time, or both, could constitute a
default thereunder.

4, Compliance with Franchise.

4.1  As of the Effective Date, Wave-I accepts, acknowledges, and agrees to be bound
by all terms and conditions of the Franchise Documents and to assume all current and future
commitments, duties, liabilities and obligations thereunder. Neither the Transfer of Controlling
Interest nor the City’s consent thereto shall diminish or otherwise affect Wave-I's commitments,
duties, liabilities, or obligations embodied in the Franchise Documents, except as may be
specifically provided for and described herein.

4.2 As of the Effective Date, Wave-I shall comply with all provisions of the Franchise
Documents. Furthermore, Wave-I is bound by and shall comply with all Applicable Law.

4.3  Neither the Transfer of Controlling Interest nor the City’s approval of the Transfer
of Controlling Interest shall in any respect relieve Wave-I of responsibility for past acts or
omissions, known or unknown, unless expressly stated in this Agreement or otherwise expressly
described in writing by the City.

5. Guaranty.

5.1  Obligations Guaranteed. In consideration of the City’s approval of the Transfer
of Controlling Interest, Wave Holdings absolutely, irrevocably and unconditionally guarantees
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the full and faithful performance by Wave-I of all of the terms, covenants, conditions and
agreements contained in the Franchise Documents and this Agreement subject to Applicable
Law. '

5.2 Representations and Warranties. Wave-I and Wave Holdings hereby represent
and warrant that:

(A)  Wave Holdings has investigated fully whether any benefit or advance will
inure to Wave Holdings by reason of the execution of this Agreement, and has determined that a
direct or indirect benefit will inure to Wave Holdings by reason of the execution of this
Agreement.

: (B)  This Agreement is a legal, valid and binding agreement of Wave-I and
Wave Holdings that is enforceable in accordance with its terms, subject to Applicable Law.

(C)  The Franchise is légal, valid, binding and enforceable against Wave-I in
accordance with its terms, subject to Applicable Law.

(D)  Wave-I and Wave Holdings each has the full right, power and authority to
execute and deliver this Agreement, and to perform the undertakings contained herein and the
transactions contemplated hereby, and all corporate or other action necessary to authorize the
execution and delivery of this Agreement, and the performance of the undertakings contained
herein and the transactions contemplated hereby, have been taken.

(E)  No approval, consent, exemption or other action by, or notice to or filing
with, any governmental or public body or authority is required in connection with the execution,
delivery, performance and enforcement of this Agreement.

5.3  Authority of the City and Wave-I. Wave Holdings agrees that subject only to the
provisions of the Franchise that have been agreed to by Wave-I, the City and Wave-I may in
such manner, upon such terms and at such times as the City and Wave-I mutually agree and
deem best and without notice to Wave Holdings: (a) alter, modify, compromise, accelerate,
extend or change the time or manner for the performance of any obligation hereby guaranteed, or
otherwise change any term of the Franchise; or (b) add any one or more guarantors or endorsers.
Unless in a writing signed by the City and Wave Holdings, no exercise or nonexercise by the
City of any right given it by this Agreement, no dealing by the City with Wave-I or any other
guarantor, endorser or any other person, and no change, impairment, release or suspension of any
right or remedy of the City shall in any way affect any of the obligations of Wave Holdings
hereunder. If the City has now exculpated or hereafter exculpates Wave-I from liability in whole
or in part other than in a writing signed by Wave-I and/or Wave Holdings, such exculpation and
agreement shall not affect the obligations of Wave Holdings under this Agreement, it being
understood that Wave Holdings' obligations hereunder are independent of the obligations of
Wave-I and are to be construed as if no such non-written exculpation or non-written agreement
had been given to Wave-I by the City. In any action by the City to enforce this Agreement
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against Wave Holdings, Wave Holdings shall bear the burden of establishing the existence and
terms of such a written exculpation of Wave-I or Wave Holdings by the City.

54  Waivers by Wave Holdings. Wave Holdings expressly waives and relinquishes
any and all defenses to enforcement of this Agreement in accordance with its terms including
without limitation (a) any right to require the City, as a condition precedent or concurrent to
enforcement of this Agreement, to proceed against Wave-I or any other person or to pursue any
other right or remedy in the City's power before proceeding against Wave Holdings; (b) notice of
the acceptance of this Agreement by any person; (c¢) demand, notice of default or nonpayment,
presentment, protest, and all other notices of any kind to which Wave Holdings might otherwise
be entitled in connection with this Agreement, including, but not limited to, notice of the
existence, creation or incurring of any new or additional obligations or of any action or nonaction
on the part of Wave-I; (d) any defense based upon an election of remedies by the City or any
other act, actions, or failure to act by or on behalf of the City that destroys or otherwise impairs
the subrogation rights of Wave Holdings or the right of Wave Holdings to proceed against:
Wave-I for reimbursement, or both, including any defense available to Wave Holdings to a
deficiency judgment arising from the destruction of Wave Holdings’ subrogation rights; and (¢)
any defense based upon any statute or rule of law that provides that an offer of performance
exonerates a surety..

5.5  Independent Investigation by Wave Holdings. Wave Holdings understands and
agrees that Wave Holdings is fully responsible for being and keeping informed of the financial
condition of Wave-I and of all circumstances bearing on the risk of nonperformance of any
obligations hereby guaranteed. '

5.6 Remedies Cumulative. Except as expressly provided, all rights, power and
remedies of the City hereunder are cumulative and not alternative and such rights, powers and
remedies are in addition to all rights, powers and remedies given to the City by Applicable Law.
The guaranty required by Section 5.1 of this Agreement is in addition to and exclusive of the
guaranty of any other guarantor of any obligations of Wave-I to the City.

5.7  Actions. The obligations of Wave Holdings hereunder are independent
obligations of Wave Holdings and, in the event of any default hereunder, a separate action or
actions may be brought and prosecuted against Wave Holdings, whether or not Wave-I is joined
therein or a separate action or actions are brought against Wave-I. The City may maintain
successive actions for other defaults by Wave-I or Wave Holdings. This Agreement may be
enforced by an action against Wave Holdings, without the necessity of joining in such action any
other Wave Holdings obligations guaranteed hereby. The City's rights hereunder shall not be
exhausted by exercise of any of its rights or remedies or by any such action or by any number of
successive actions until and unless all obligations the performance of which are hereby
guaranteed, have been fully performed.

6. Utility Tax and Franchise Fee Obligations. Within thirty (30) days of the Effective
Date, Wave-I shall remit to City full payment for all past due Franchise fees, cable utility tax
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obligations, fees in support of local access programming and any other fees, taxes or
assessments, if any, that Wave-I rightfully owes the City, together with applicable interest
(collectively, the “Unpaid Fees”). Wave-I confirms it will calculate Franchise fee and utility tax
payments using the revenue formula prescribed by the City’s 2011 Franchise fee and utility tax
audit and if underpayments are discovered, Wave-I will true up its calculations and remit prompt
payment to the City, together with applicable interest. Wave-I and Wave Holdings hereby agree
to comply with all lawful provisions of the Franchise and SMC related to the imposition of
utility taxes and franchise fees specifically Section 11 of the Franchise and Chapter 5.48 of
SMC. As of the Effective Date, to the best of Wave-I’s knowledge and belief, the utility tax
required under Chapter 5.48 of SMC and the franchise fee required under Section 11 of the
Franchise are lawful and binding upon Wave-L

7. Renewal. Except as specifically provided herein, this Agreement shall not have any

effect on the City’s authority to enforce Wave-I’s compliance with the Franchise Documents

following the Effective Date. Further, this Agreement shall not have any effect on any authority

the City may have to review, conditionally approve or deny the renewal of the Franchise held by

Wave-I. The City expressly reserves its rights to conduct a complete renewal proceeding

. pursuant to 47 U.S.C. § 546, or other Applicable Law including but not limited to, conducting a
complete review of Wave-I’s compliance with, and performance under, the Franchise and any
other obligation Wave-I may have under Applicable Law, beginning from the Effective Date
through the end of the Franchise term, November 10, 2017, and including, without limitation,

- any Franchise term extensions thereto up to and including during the Franchise renewal process,
and to conditionally approve or deny a renewal based on any Franchise noncompliance or
violation.

8. Basic Cable Service Rate. The Transfer of Controlling Interest shall not result in an
increase in the rate for basic cable service as uniformly applied in the service area covered by the
Franchise, consistent with Applicable Law. Nothing shall prohibit rate increases made in the
ordinary course of business in compliance with Applicable Law. Wave-I shall not rely upon an
increase in debt service or in debt service coverage, if any, that results from the Transfer of
Controlling Interest to justify an increase in the rate for basic cable service.

9. Local Office. As a condition of this Agreement, Wave-I shall maintain at least one (1)
local office as required by Applicable Law. Wave-I’s assumption of the Pay Station Agreement
(“Pay Station Agreement”) signed July 6, 2011, and effective January 1, 2012, by and between
the City of Seattle Department of Neighborhoods, Comcast of Washington IV, Inc., Comcast of
Washington I, Inc., and Broadstripe shall serve as an acceptable substitute for a local office.

10.  Representations and Warranties. The City’s consent to the Transfer of Controlling
Interest is in reliance upon the written information provided by Wave-I and Wave Holdings, as
described in the Application and as described in other supplemental information provided by
Wave-1 and Wave Holdings. Wave-I represents and warrants that the Application insofar as it
applies or relates to Wave-I and the additional information and representations contained therein
with respect to Wave-I are true and accurate in all material respects, and that no material
information is omitted, the absence of which would cause the Application and information to be
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materially misleading. Wave-I also represents and warrants that Wave-I is validly existing and
in good standing under the laws of the State of Washington and qualified to do business within
the State of Washington and the City. If prior to the Effective Date Wave-I becomes aware of

any material misrepresentation by Wave-I or Wave Holdings set forth in materials submitted to
the City in connection with the Application, Wave-I shall provide prompt written notice of any
such matter to the City.

11.  Enforcement. Any breach of this Agreement shall be deemed a breach of the Franchise
subject to the remedies provided in the Franchise Agreement or the (“SMC”), as well as other
remedies provided by other Applicable Law or in equity. Any action to interpret or enforce any
provision in this Agreement, the Franchise or the (“SMC”) may only be brought in a court of
competent jurisdiction in the State of Washington, and the parties agree to be subject to the
jurisdiction of Washington state and federal courts, located in King County, for such purposes.
This Agreement shall be governed by the law of the State of Washington.

12, Authority. Each of the persons executing this Agreement represents that he or she is
authorized by the respective Party to execute this Agreement and to bind that party.

13.  Notices. All notices required or permitted under the Franchise Documents shall be
delivered in the manner provided in Section 21.9 of the Franchise, except that the address for the
“Grantee” thereunder is hereby changed to the following:

WaveDivision I, LLC

Attn: Steve Weed, CEQO, and Jim Penney, EVP
401 Kirkland Park Place, Suite 500

Kirkland, WA 98033

14.  Insurance. Prior to the earlier of the Effective Date or the commencement of any
activity whatsoever relating to the operation of the Cable System, Wave-I shall provide the City
with certificates of insurance and original endorsements, unless such information is already on
file with the City, evidencing the insurance coverage is in accordance with Section 12.2 of the
Franchise and Exhibit I to this Agreement.

15.  Security Fund. Unless such information is already on file with the City, within ten (10)
calendar days of the Effective Date, Wave-I shall provide all required security set forth in .
Section 12.4 of the Franchise. '

16.  Effect on Franchise. This Agreement shall have no effect on the Franchise except as
specifically provided in this Agreement.

17.  Notice Regarding Closing of Purchase Agreement. Within five (5) calendar days of .
the Closing Date, Wave-I shall execute and file this Agreement with the City Clerk and the
office of Cable Communications. At such time, all of the pre-conditions and requirements of this
Agreement shall be executed, met, or completed, unless otherwise specified herein.
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18.  Reimbursement for OQut of Pocket Expenses. Within twenty days of the date of request
by the City, Wave-I shall reimburse the City, or at the direction of the City the City’s consultants
and attorneys directly, for all reasonable documented (in a manner reasonably acceptable to the
Parties) out of pocket expenses incurred by the City, including all reasonable fees, costs and
expenses incurred by the City for outside consultants and attorneys, related to the Transfer of
Controlling Interest.

19.  Counterparts. This Agreement may be executed in several counterparts, each of which
when so executed shall be deemed to be an original copy, and all of which together shall
constitute an agreement binding on all Parties, notwithstanding that all Parties may not have
signed the same counterpart. '

20.  Voluntary Agreement. This Agreement is freely and voluntarily entered into by each
Party, without any duress or coercion, and after each Party has had an opportunity to consult with
its counsel. Each Party has carefully and completely read all of the terms and provisions of this
Agreement. It is understood and agreed by the City and Wave-I that neither this Agreement nor
anything herein shall be deemed to be an admission or confession of any liability whatsoever or
any breach of the terms of the Franchise or violation of SMC 21.60.520. If this Agreement
should be found to be unenforceable by a court of competent jurisdiction, the Parties shall have
all rights under Applicable Law to pursue any and all remedies available.

21.  Binding Agreement. This Agreement shall bind and benefit the Parties hereto and their
respective heirs, beneficiaries, administrators, executors, receivers, trustees, successors and
assigns. This Agreement shall be effective only upon the execution of this Agreement by all
Parties hereto. Any purported Transfer of Controlling Interest of this Agreement is void without
the express written consent of the Parties hereto.

22.  Reliance on Own Judgment. Each of the Parties represents that in executing this
Agreement it relied solely on its own judgment, belief, and knowledge, and upon the advice and
recommendations of its own independently selected counsel and consultants, concerning the
nature, extent, and duration of its rights and obligations, and that it has not been influenced in
executing this Agreement by any of the other Parties or by any person representing them. This
Agreement shall not be deemed to have been drafted by any individual Party and shall not
thereby be construed against any Party.

23.  Severability. If any section, sentence, paragraph, term, or provision of this Agreement is
determined to be illegal, invalid, or unconstitutional by any court of competent jurisdiction or by
any state or federal regulatory authority having jurisdiction thereof, such determination shall
have no effect on the validity of any other section, sentence, paragraph, term or provision of this
Agreement, all of which will remain in full force and effect for the term of the Franchise or any
renewal or renewals thereof.

24.  Entire Agreement. This Agreement constitutes the entire agreement of the Parties with
respect to the matters addressed herein. This Agreement may only be modified by a written
amendment signed by all Parties. '
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IN WITNESS WHEREOF, the Parties have executed this Agreement as their free and
voluntary acts and deeds.

Dated: CITY OF SEATTLE

BY:
Erin Devoto, Acting Director,
Department of Information Technology

Dated: WAVEDIVISION HOLDINGS, LLC

BY:
James A. Penney
Executive Vice President

Dated: ~ WAVEDIVISION I, LLC

BY:
James A, Penney
Executive Vice President
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Exhibit I
Insurance Requirements for The City of Seattle

Wave-1 shall maintain on file with the City évidence of insurance coverage satisfactory to the
City with minimum coverage and limits of liability specified below; with respect to the scope of
such coverage, Grantee specifically acknowledges that the limits of liability requirements
specified shall neither be construed as a limitation of Grantee’s liability nor shall they be’
construed to inure to the benefit of any insurer by serving as a 11m1tat1on or maximum of any
insurer’s limits of liability that would otherwise apply.

Grantee shall maintain:

(A) Commercial general liability insurance (including premises, products and completed
operations, contractual, independent contractors, employers/stop gap and personal/advertising
injury liability) that shall not exclude XCU/Subsidence perils or any similar perils (“CGL
Insurance”);

(B) Automobile liability insurance covering owned, non-owned, leased and hired
vehicles; and

(C) Workers Compensation insurance in éompliance with the Revised Code of
Washington Title 51 (“Industrial Insurance”).

The minimum limits of liability to be maintained for CGL and automobile liability insurance
shall be five million dollars ($5,000,000) combined single limit each occurrence bodily injury
and property damage (except, with respect to CGL Insurance, five million dollars (§5,000,000)
each accident/disease employers/stop gap liability and five million dollars ($5,000,000) each
offense personal/advertising injury).

The City shall by designated additional insufed endorsement or blanket additional insured
endorsement or policy wording be covered as an additional insured for the total corporate limits
of liability maintained by Grantee for CGL Insurance and automobile liability insurance whether
such limits are primary, excess, contingent or otherwise. Such-additional insured status shall be
primary and non-contributory with any insurance maintained by the City, and in a form
acceptable to the City. |

Insurance coverage shall be maintained with insurers acceptable to the City and shall not be
cancelable without mailing notice of cancellation to the City not less than thirty (30) days (ten
(10) days as respects cancellation for non-payment of premium) prior to the actual date of such
cancellation.

Certification of insurance shall be in a form and with such content that is acceptable to the City
and shall include an actual copy of the designated additional insured endorsement or blanket
additional insured endorsement or policy wording documenting that the City is covered as an
additional insured under Grantee’s CGL Insurance.

Exhibit I-1




The term “insurance” and “insurer(s)” under Section 12.2 of the Franchise shall apply to self-
insurance and self-insurer(s). Should Grantee maintain self-insurance (except that subject to a
deductible endorsement provision that specifies that the nonpayment of deductible amounts by
the named insured shall not relieve the insurer from payment of claims), it shall disclose to the
City in writing details of such self-retained limit(s). Should such self-insurance not be fronted
by an insurance company, Grantee shall issue a letter to the City stating that it will cover the
City as an additional insured for the required coverages as if a commercial insurance policy
applied and will specify how and to whom a tender of claim should be directed.

Certification of insurance, notice of cancellation and any other written communication under
Section 12.2 of the Franchise shall be addressed to:

The City of Seattle

Risk Management Division
700 5™ Avenue, Suite 4350
P.O. Box 94669

Seattle, WA 98124-4669
riskmanagement@seattle.gov
Fax: (206) 615-0065

with a copy to the Seattle Department of Information Technology, Office of Cable
Communications (see address in Section 21.9 of the Franchise).

Exhibit 1-2
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FISCAL NOTE FOR NON-CAPITAL PROJECTS
Department: Contact Person/Phone: CBO Analyst/Phone:
| DoIT | Tony Perez, 386-0070 | Jennifer Devore, 615-1328 |

Legislation Title: AN ORDINANCE related to cable television; approving the transfer of the
controlling interest in WaveDivision Holdings, LLC, parent company of WaveDivision I, LLC,
holder of a nonexclusive Seattle cable franchise, to Oak Hill Capital Partners III, L.P., by a
three-fourths vote of the City Council.

Summary of the Legislation:
This Council Bill authorizes a transfer of controlling 1nterest in WaveDivision I, LLC (Wave I),

the holder of a Seattle cable franchise, from the previous Wave I equity owner (Sandler Capital
Management) to a new equity owner (Oak Hill Capital Partners III, L.P.). Additionally, the
legislation authorizes the Chief Technology Officer to enter into a Consent Agreement for the
purpose of establishing a performance guaranty from Wave I’s new parent company. The
transfer of control is subject to execution of a Consent Agreement, which protects the City’s
interests by requiring, among other things, an obligation from Oak Hill to assume all of Wave I’s
liabilities for the entire franchise period, comply with all the terms of the franchise and
applicable law, and reimburse DolT for its transfer-related costs.

Background:
Wave I provides cable services in certain areas of Seattle neighborhoods, including the Central

District, Beacon Hill, downtown Seattle, and parts of Capitol Hill and Queen Anne, pursuant to a
nonexclusive franchise agreement authorized by Ordinance 122514, and transferred to Wave I
under Ordinance No. 123741 dated November 21, 2011. Approximately 13,000 cable and
Internet subscribers are served by Wave L.

On June 8, 2012, WaveDivision Holdings, LL.C, submitted an FCC Form 394, Application for
Franchise Authority Consent to Assignment or Transfer of Control of Cable Television
Franchise indicating it, as parent company of Wave I, has agreed to be sold to a group of
investors, with controlling interest by Oak Hill.

In accordance with SMC 21.60.520, the City may not unreasonably refuse a request to transfer
control of a franchise. Council must make a decision to approve the transfer, approve it with
conditions, or deny the transfer within 120 days or the request shall be deemed granted pursuant
to federal regulations unless an agreement is reached to extend the date. Legislation on this
transfer must be effective by October 6, 2012.

To obtain Council approval, the proposed controlling interest, Oak Hill, must demonstrate,
among other things, financial responsibility and the ability to compel Wave I to comply with the
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provisions of SMC Chapter 21.60 (Cable Communications Ordinance) and the Franchise. The
Office of Cable Communications, with the help of legal and financial consultants, is conducting
review and analysis of the transfer and will recommend approval with conditions upon

satisfactory completion of the review.

Please check one of the following;:

This legislation does not have any financial implications.

X This legislation has financial implications.

The Legislation will result in certain payments to the City. That amount is currently estimated to
be between $6,000 and $10,000. The payments are for reimbursement of the City’s transfer-
related costs. ‘

Appropriations:

Fund Name and Department Budget Control 2012 2013 Anticipated

Number Level* Appropriation Appropriation
TOTAL

*See budget book to obtain the appropriate Budget Control Level for your department.

Appropriations Notes: No additional appropriation authority is necessary as the transfer-related
expenses will be paid for with existing budget authority (and reimbursed by Wave I).

Anticipated Revenue/Reimbursement Resulting from this Legislation:

Fund Name and Department Revenue Source 2012 2013
Number Revenue Revenue
Information Information Cable franchisee $6,000 — 10,000 | N/A
Technology Fund - | Technology Fund
50410

TOTAL $6,000 — 10,000

Revenue/Reimbursement Notes:

Reimbursement of any City costs associated with the franchise transfer, such as consultant
expenses for financial and legal review of proposed transfer, would be revenue to DolT Fund
(50410), from which expenses were paid.
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Total Regular Positions Created, Modified, or Abrogated through this Legislation,
Including FTE Impact:

Position Title and | Position # Fund | PT/FT 2012 2012 2013 2013
Department for Existing | Name | Positions | FTE | Positions* | FTE*
Positions &#

TOTAL
* 2013 positions and FTE are total 2013 position changes resulting from this legislation, not incremental changes.
Therefore, under 2013, please be sure to include any continuing positions from 2012.

Position Notes:

Do positions sunset in the future? NA

Spending/Cash Flow:
Fund Name & # Department Budget Control 2012 2013 Anticipated
Level* Expenditures Expenditures
TOTAL

* See budget book to obtain the appropriate Budget Control Level for your department.

Spending/Cash Flow Notes:

Other Implications:

a) Does the legislation have indirect financial implications, or long-term implications?
No

b) What is the financial cost of not implementing the legislation?
If this legislation is not implemented, the City will not have the protection of a Consent
Agreement with new franchise ownership. The Agreement will establish the new
ownership’s legal responsibility to assume all of Wave I’s liabilities for the full franchise
period, comply with all the terms of the franchise and applicable law, and reimburse
DolIT for the cost of consultants needed to perform the required transfer review.

¢) Does this legislation affect any departments besides the originating department? No

d) What are the possible alternatives to the legislation that could achieve the same or
similar objectives?
None. The transfer could occur without Council approval, but that would negate the
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City’s opportunity to place conditions on the transfer that will benefit customers and

protect the City’s interests.

¢) Is a public hearing required for this legislation?
Yes. A Public Hearing on the proposed transfer is required by SMC 21.60.250 and
planned for August 15, 2012, at 2:00 p.m. in Council Chambers.

f) Is publication of notice with The Daily Journal of Commerce and/or The Seattle
Times required for this legislation?
Yes. SMC 21.60.270 (D) requires publication of the proposed legislation for ten (10)
consecutive press days at the expense of the applicant (Wave I). SMC 21.60.270 (D) also
requires the Ordinance to be published once in the official newspaper of the City (at
Wave I’s expense) within three (3) days after the same shall have become law.

g) Does this legislation affect a piece of property? No

h) Other Issues:

At present we do not know the exact amount of money that will accrue to DolT as a
result of the Legislation. The amount of funds to be reimbursed will be determined after
the City has completed its financial and legal review, determining the full amount that
Wave I will pay DolT to reimburse its costs associated with administering the transfer

request.

List attachments to the fiscal note below: None




City of Seattle
Office of the Mayor

July 17,2012

Honorable Sally Clark
President

Seattle City Council
City Hall, 2" Floor

Dear Council President Clark:

I am pleased to transmit the attached proposed Council Bill that transfers controlling interest in the cable
franchise held by WaveDivision 1, LLC (Wave I) and authorizes the Chief Technology Officer to enter
into a Consent Agreement with Wave I’s new parent company, Oak Hill WDH Holdco, LLC (Oak Hill).
On November 21, 2011, Council approved the transfer of Broadstripe’s franchise to Wave L.
Subsequently, Wave I’s parent company, WaveDivision Holdings LLC, secured new equity financing,
which will result in a change of majority ownership. Although this transfer is technical in nature and
Wave I will continue to be the holder of the franchise, under the franchise and SMC 21.60 this action
requires Council approval. The transfer should not result in a change to Wave I operations or have
adverse implications for subscribers.

The franchise agreement that Wave I currently holds with the City of Seattle allows Wave | to provide
cable television services in neighborhoods that include the Central District, Beacon Hill, downtown
Seattle and parts of Capitol Hill and Queen Anne. Oak Hill has indicated that it will be responsible for all
terms of the franchise and applicable law. This should result in continued financial stability for Wave 1
and investment in the Wave 1 network serving Seattle residents.

Thank you for your consideration of this legislation. Should you have questions, please contact Erin
Devoto at 233-7937.

Sincerely,

-

Michael McGinn
Mayor of Seattle

cc: Honorable Members of the Seattle City Council

Michaet McGinn, Mayor

Office of the Mayor Tel (206) 684-4000
600 Fourth Avenue, 7% Floor Fax (206) 684-5360
PO Box 94749 TDD (206) 615-0476

Seattle, WA 98124-4749 mike.meginn@seattle.gov
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Dated: CITY OF SEATTLE
B\‘x v
Erin %fvoto, Acting Director, Department of
Information Technology
Dated:

{
Tony Perez

DolT Wave Ownership Transfer 20
July 5, 2012

Version #3
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ATTACHMENT A
CABLE FRANCHISE TRANSFER OF CONTROL
CONSENT AGREEMENT

This Cable Franchi

of the Effective Da\f

se Transfer of Control Consent Agreement (“Agreement”) is entered into effective as
liability company (“W:

(as defined below), by and between WaveDivision |, LLC, a Washington limited

ve-1"), OH WDH Holdco, LLC, a Delaware limited liability company (“Holdco”) and
the City of Seattle, a Washington municipal corporation (“City”), individually referred to as a “Party” and
collectively referred to as'the “Parties.”

IN WITNESS WHEREOF, the Rarties have executed this Agreement as their free and voluntary

OH WDH Holdco, LLC

v\
=

Dated: WAVEDIVISION |, LLC
BY:
, CEO
\,
AN
Dated: REVIEWED BY: \
\\
AN
Legal Counsel to the City of Seattle

Attachment A to DolT Wave Transfer Ordinance
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FILED

DIVISION HOLDINGS

WAVE BUSINESS suiemin 120CT 17 PHI2: 06
CITY CLERK
Via FedEx

October 16, 2012

City of Seattle Legislative Department
Attn: Linda Diibon

Legislative Information Services Supervisor
600 Fourth Avenue, Floor 3

Seattle, WA 98124-4728

Re: Transfer of Controlling Interest of Cable Franchise Consent Agreement (the
“Agreement”)

Dear Ms. Diibon:

Enclosed with this letter is one of the two original fully executed Agreements. Please
have the Agreement promptly filed with the City Clerk’s office. The other fully executed
Agreement has been sent to the Office of Cable Communications for filing.

Please do not hesitate to contact me should you have any questions or concerns. | can
be reached by telephone at 425-896-1868 or by email at dvonmoritz@wavebroadband.com.

Very Truly Yours

C Q/;M/ e ST fre
i

David von Moritz
Legal Assistant

Enclosure

Cc: Tony Perez, Director, Office of Cable Communications, City of Seattle (via email)
Alice Lawson, Cable Analyst, Office of Cable Communications, City of Seattle (via email)
James A. Penney, Executive Vice President of Business and Legal Affairs, Wave

Broadband (via email)

www.wavebroadband.com  www.astound.net

401 Parkplace Center, Suite 500  Kirkland, WA 98033 Tel 425.576.8200 Fax 425.576.8221
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ATTACHMENT A -
TRANSFER OF CONTROLLING INTEREST OF CABLE FRANCHISE
CONSENT AGREEMENT

This Transfer of Controlling Interest of Cable Franchise Consent Agreement
(“Agreement”) is entered into effective as of the Effective Date (as defined in Section 2. below),
by and between WaveDivision I, LLC, a Washington limited liability company (“Wave-I7),
WaveDivision Holdings, LLC, a Delaware limited liability company (“Wave Holdings™) and the
City of Seattle, a Washington municipal corporation (“City”), each of which may be referred to
individually as a “Party” and collectively referred to as the “Parties”. -

RECITALS

A. As authorized by Ordinance 122514 and Ordinance 123741, the City and Wave-I
are parties to a cable television franchise agreement permitting Wave-I to construct, maintain,
and operate a cable television system in certain cable franchise districts in the city (“Franchise”).

B. Wave-I’s sole member and manager is Wave Holdings and Wave Holdings is the
sole member and manager of seven (7) other active limited liability companies that own and
operate cable, data and phone networks. Wave-I is the “Grantee” under the Franchise and Wave
Holdings is the “Guarantor” under the Franchise.

C. On May 30, 2012, a Unit Purchase Agreement (“Purchase Agreement”) was
entered into by and among OH WDH Holdco, LLC a Delaware limited liability company (the
“Buyer”), and Sandler Capital Partners V, L.P., SCP V FTE WaveDivision Holdings, L.P., SCP
V Germany WaveDivision Holdings, L.P., WaveDivision Capital, LLC, WaveDivision
Networks, LLC, WaveDivision Capital, LLC and Steve C. Friedman (collectively, Sellers”), and
Wave Holdings.

D. Pursuant to the Purchase Agreement, the Sellers will sell all of their membership
interests in Wave Holdings to the Buyer, resulting in a transfer of controlling interest of Wave
Holdings. There will be no changes to any of the subsidiaries of Wave Holdings. The current
members of the management team of Wave Holdings will continue to manage the company and
its subsidiaries. WaveDivision Capital, LLC will become an investor in the Buyer.

E. On or about June 8, 2012, Wave-I and Wave Holdings submitted an FCC
Form 394 Application for Franchise Authority Consent to Change of Control or Transfer of
Control of Cable Television Franchise and related supplemental materials (“Application”) for the
City’s review in connection with the request for consent to the transfer of Controlling Interest.

F. Section 14 of the Franchise provides that any proposed change of control of
the Grantee or Guarantor under the Franchise requires the approval of the City. The transactions
contemplated by the Purchase Agreement constitute a “change of control” of the Grantee and
Guarantor as defined in Section 14.02 the Franchise.

v4 1 Attachment A to DolT Wave Traﬁsfer Ordinance
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G. Subsection 21.60.520 of the Seattle Municipal Code (“SMC?) provides that
an assignment of the Franchise shall be deemed to occur if there is an actual change in control or
where ownership of more than fifty percent (50%) of the voting stock of Grantee is acquired by a
person or group of persons acting in concert, none of whom already own fifty percent (50%) or
more of the voting stock singly or collectively. The transactions contemplated by the Purchase
Agreement also constitute an “assignment” of the Franchise under Subsection 21.60.520 of the
(“SMC”).

H. For purposes of this Agreement the transactions contemplated by the
Purchase Agreement shall hereinafter be referred to as a “Transfer of Controlling Interest” and
the City’s approval and execution of this Agreement shall constitute the City’s approval of both
the change of control of the Grantee and Guarantor set forth in Section 14.02 of the Franchise
and the assignment of the Franchise set forth in Subsection 21.60.520 of the Seattle Municipal
Code.

L - On September 4, 2012, the Seattle City Council passed the ordinance
introduced as Council Bill 117538 approving the Transfer of Controlling Interest, and thirty (30)
days after the Mayor signed the ordinance introduced as Council Bill 117538 it became effective.
The City’s approval of the Transfer of Controlling Interest is subject to execution and filing of
this Agreement by Wave-I. The date on which Wave-I files the executed Agreement shall be the
Approval Date.

AGREEMENT

1. Consent. Subject to the terms and conditions of this Agreement, the City consents to the
Transfer of Controlling Interest as specified in the Application. The City acted on the
Application in a timely manner under Applicable Law. For purposes of this Agreement,
“Applicable Law” shall mean any law, statute, charter, ordinance, rule, regulation, code, license,
certificate, franchise, permit, writ, ruling, award, executive order, directive, requirement,
injunction (whether temporary, preliminary or permanent), judgment, decree or other order that
has been issued, executed, entered and deemed applicable to City, either specifically or by
reference to a class including City, by any court of competent jurisdiction or other federal or
state department, commission, board or agency, as any of the same may be amended from time
to time. The City’s consent to the Transfer of Controlling Interest shall be null and void and the
City shall be deemed to have acted to reject the Application, if a duly authorized officer or agent
of Wave-I fails to deliver the notice required pursuant to Section 17 of this Agreement.

2. Effective Date. For purposes of this Agreement, the “Effective Date” shall be the
Approval Date so long as the Approval Date is no later than five days after the “Closing Date”
as defined in Section 8.1 of the Purchase Agreement.

3. Reservation of Rights. The City reserves all rights not otherwise expressly granted in
this Agreement. In particular, and without limitation:

v4 2 Attachment A to DolIT Wave Transfer Ordinance
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3.1  Neither this Agreement, nor any other action or omission by the City at or before
the execution of this Agreement, shall be construed to grant the City’s consent to any future
transfer of the Franchise or the Cable System (as defined in Section 3.7 of the Franchise), or
change in ownership or control of Wave-I, or to mean that the City’s consent to any future
transaction that is required by the Franchise is otherwise not required.

3.2  Asaresult of the Transfer of Controlling Interest, the City does not waive its
rights with respect to Wave-I’s compliance with the terms, conditions, requirements, and
obligations set forth in: 1) the Franchise; 2) the May 10, 2010 Inspection and Correction
Agreement between Broadstripe and the City (“Correction Agreement”); 3) Title 21, Chapter
21.60, of the (“SMC”); 4) the 2007 Settlement Agreement; 5) 2011 Consent Agreement between
the City, Wave-I and Wave Holdings; and 6) any other applicable agreement (collectively, the
“Franchise Documents™), and other Applicable Law, including the City’s right to compel Wave-1
or its successors in interest to comply with the provisions of the Franchise Documents.

3.3 The City’s approval of the Transfer of Controlling Interest shall in no way be
deemed a representation by the City that Wave-I or its successors in interest are in compliance
with all of Wave-I’s obligations under the Franchise Documents; provided, however, other than
the matters of non-compliance expressly set forth in this Agreement the City, following due
inquiry, is not presently aware of any default by Wave-I to comply with the terms, conditions,
requirements, and obligations set forth in the Franchise Documents and no event has occurred
and is continuing that, with the giving of notice or passage of time, or both, could constitute a
default thereunder.

4, Compliance with Franchise.

4.1  As of the Effective Date, Wave-I accepts, acknowledges, and agrees to be bound
by all terms and conditions of the Franchise Documents and to assume all current and future
commitments, duties, liabilities and obligations thereunder. Neither the Transfer of Controlling
Interest nor the City’s consent thereto shall diminish or otherwise affect Wave-I’s commitments,
duties, liabilities, or obligations embodied in the Franchise Documents, except as may be
specifically provided for and described herein.

42 . As of the Effective Date, Wave-I shall comply with all provisions of the Franchise
Documents. Furthermore, Wave-I is bound by and shall comply with all Applicable Law.

43  Neither the Transfer of Controlling Interest nor the City’s approval of the Transfer
of Controlling Interest shall in any respect relieve Wave-I of responsibility for past acts or
omissions, known or unknown, unless expressly stated in this Agreement or otherwise expressly
described in writing by the City.

5. Guaranty.

5.1 Obligations Guaranteed. In consideration of the City’s approval of the Transfer
of Controlling Interest, Wave Holdings absolutely, irrevocably and unconditionally guarantees
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the full and faithful performance by Wave-I of all of the terms, covenants, conditions and
agreements contained in the Franchise Documents and this Agreement subject to Applicable
Law.

5.2  Representations and Warranties. Wave-I and Wave Holdings hereby represent .
and warrant that:

(A)  Wave Holdings has investigated fully whether any benefit or advance will
inure to Wave Holdings by reason of the execution of this Agreement, and has determined that a
direct or indirect benefit will inure to Wave Holdings by reason of the execution of this
Agreement.

(B)  This Agreement is a legal, valid and binding agreement of Wave-I and
Wave Holdings that is enforceable in accordance with its terms, subject to Applicable Law.

(C)  The Franchise is legal, valid, binding and enforceable against Wave-I in
accordance with its terms, subject to Applicable Law.

(D)  Wave-I and Wave Holdings each has the full right, power and authority to
execute and deliver this Agreement, and to perform the undertakings contained herein and the
transactions contemplated hereby, and all corporate or other action necessary to authorize the
execution and delivery of this Agreement, and the performance of the undertakings contained
herein and the transactions contemplated hereby, have been taken.

(E)  No approval, consent, exemption or other action by, or notice to or filing
with, any governmental or public body or authority is required in connection with the execution,
delivery, performance and enforcement of this Agreement.

5.3 Authority of the City and Wave-I. Wave Holdings agrees that subject only to the
provisions of the Franchise that have been agreed to by Wave-I, the City and Wave-I may in
such manner, upon such terms and at such times as the City and Wave-I mutually agree and
deem best and without notice to Wave Holdings: (a) alter, modify, compromise, accelerate,
extend or change the time or manner for the performance of any obligation hereby guaranteed, or
otherwise change any term of the Franchise; or (b) add any one or more guarantors or endorsers.
Unless in a writing signed by the City and Wave Holdings, no exercise or nonexercise by the
City of any right given it by this Agreement, no dealing by the City with Wave-I or any other
guarantor, endorser or any other person, and no change, impairment, release or suspension of any
right or remedy of the City shall in any way affect any of the obligations of Wave Holdings
hereunder. If the City has now exculpated or hereafter exculpates Wave-I from liability in whole
or in part other than in a writing signed by Wave-I and/or Wave Holdings, such exculpation and
agreement shall not affect the obligations of Wave Holdings under this Agreement, it being
understood that Wave Holdings' obligations hereunder are independent of the obligations of
Wave-I and are to be construed as if no such non-written exculpation or non-written agreement
had been given to Wave-I by the City. In any action by the City to enforce this Agreement
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against Wave Holdings, Wave Holdings shall bear the burden of establishing the existence and
terms of such a written exculpation of Wave-1 or Wave Holdings by the City.

5.4  Waivers by Wave Holdings. Wave Holdings expressly waives and relinquishes
any and all defenses to enforcement of this Agreement in accordance with its terms including
without limitation (a) any right to require the City, as a condition precedent or concurrent to
enforcement of this Agreement, to proceed against Wave-I or any other person or to pursue any
other right or remedy in the City's power before proceeding against Wave Holdings; (b) notice of
the acceptance of this Agreement by any person; (¢) demand, notice of default or nonpayment,
presentment, protest, and all other notices of any kind to which Wave Holdings might otherwise
be entitled in connection with this Agreement, including, but not limited to, notice of the
existence, creation or incurring of any new or additional obligations or of any action or nonaction
on the part of Wave-I; (d) any defense based upon an election of remedies by the City or any
other act, actions, or failure to act by or on behalf of the City that destroys or otherwise impairs
the subrogation rights of Wave Holdings or the right of Wave Holdings to proceed against
Wave-I for reimbursement, or both, including any defense available to Wave Holdings to a
deficiency judgment arising from the destruction of Wave Holdings’ subrogation rights; and (e)
any defense based upon any statute or rule of law that provides that an offer of performance
exonerates a surety..

5.5  Independent Investigation by Wave Holdings. Wave Holdings understands and
agrees that Wave Holdings is fully responsible for being and keeping informed of the financial
condition of Wave-I and of all circumstances bearing on the risk of nonperformance of any
obligations hereby guaranteed. :

5.6  Remedies Cumulative. Except as expressly provided, all rights, power and
remedies of the City hereunder are cumulative and not alternative and such rights, powers and
remedies are in addition to all rights, powers and remedies given to the City by Applicable Law.
The guaranty required by Section 5.1 of this Agreement is in addition to and exclusive of the
guaranty of any other guarantor of any obligations of Wave-I to the City.

5.7  Actions. The obligations of Wave Holdings hereunder are independent
obligations of Wave Holdings and, in the event of any default hereunder, a separate action or
actions may be brought and prosecuted against Wave Holdings, whether or not Wave-I is joined
therein or a separate action or actions are brought against Wave-I. The City may maintain
successive actions for other defaults by Wave-I or Wave Holdings. This Agreement may be
enforced by an action against Wave Holdings, without the necessity of joining in such action any
other Wave Holdings obligations guaranteed hereby. The City's rights hereunder shall not be
exhausted by exercise of any of its rights or remedies or by any such action or by any number of
successive actions until and unless all obligations the performance of which are hereby
guaranteed, have been fully performed.

6. Utility Tax and Franchise Fee Obligations. Within thirty (30) days of the Effective
Date, Wave-I shall remit to City full payment for all past due Franchise fees, cable utility tax
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obligations, fees in support of local access programming and any other fees, taxes or
assessments, if any, that Wave-I rightfully owes the City, together with applicable interest
(collectively, the “Unpaid Fees™). Wave-I confirms it will calculate Franchise fee and utility tax
payments using the revenue formula prescribed by the City’s 2011 Franchise fee and utility tax
audit and if underpayments are discovered, Wave-I will true up its calculations and remit prompt
payment to the City, together with applicable interest. Wave-1 and Wave Holdings hereby agree
to comply with all lawful provisions of the Franchise and SMC related to the imposition of
utility taxes and franchise fees specifically Section 11 of the Franchise and Chapter 5.48 of
SMC. As of the Effective Date, to the best of Wave-I’s knowledge and belief, the utility tax
required under Chapter 5.48 of SMC and the franchise fee required under Section 11 of the
Franchise are lawful and binding upon Wave-I. :

7. Renewal. Except as specifically provided herein, this Agreement shall not have any
effect on the City’s authority to enforce Wave-I’s compliance with the Franchise Documents
following the Effective Date. Further, this Agreement shall not have any effect on any authority
the City may have to review, conditionally approve or deny the renewal of the Franchise held by
Wave-1. The City expressly reserves its rights to conduct a complete renewal proceeding
pursuant to 47 U.S.C. § 546, or other Applicable Law including but not limited to, conducting a
complete review of Wave-I’s compliance with, and performance under, the Franchise and any
other obligation Wave-I may have under Applicable Law, beginning from the Effective Date
through the end of the Franchise term, November 10, 2017, and including, without limitation,
any Franchise term extensions thereto up to and including during the Franchise renewal process,
- and to conditionally approve or deny a renewal based on any Franchise noncompliance or
violation.

8. Basic Cable Service Rate. The Transfer of Controlling Interest shall not result in an
increase in the rate for basic cable service as uniformly applied in the service area covered by the
Franchise, consistent with Applicable Law. Nothing shall prohibit rate increases made in the
ordinary course of business in compliance with Applicable Law. Wave-I shall not rely upon an
increase in debt service or in debt service coverage, if any, that results from the Transfer of
Controlling Interest to justify an increase in the rate for basic cable service.

9. Local Office. As a condition of this Agreement, Wave-I shall maintain at least one (1)
local office as required by Applicable Law. Wave-I’s assumption of the Pay Station Agreement
(“Pay Station Agreement”) signed July 6, 2011, and effective January 1, 2012, by and between
the City of Seattle Department of Neighborhoods, Comcast of Washington IV, Inc., Comcast of
Washington I, Inc., and Broadstripe shall serve as an acceptable substitute for a local office.

- 10.  Representations and Warranties. The City’s consent to the Transfer of Controlling
Interest is in reliance upon the written information provided by Wave-I and Wave Holdings, as
described in the Application and as described in other supplemental information provided by
Wave-I and Wave Holdings. Wave-I represents and warrants that the Application insofar as it
applies or relates to Wave-I and the additional information and representations contained therein
with respect to Wave-I are true and accurate in all material respects, and that no material
information is omitted, the absence of which would cause the Application and information to be
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materially misleading. Wave-I also represents and warrants that Wave-I is validly existing and
in good standing under the laws of the State of Washington and qualified to do business within
the State of Washington and the City. If prior to the Effective Date Wave-I becomes aware of

any material misrepresentation by Wave-I or Wave Holdings set forth in materials submitted to
the City in connection with the Application, Wave-I shall provide prompt written notice of any
such matter to the City.

11.  Enforcement. Any breach of this Agreement shall be deemed a breach of the Franchise
subject to the remedies provided in the Franchise Agreement or the (“SMC”), as well as other
remedies provided by other Applicable Law or in equity. Any action to interpret or enforce any
provision in this Agreement, the Franchise or the (“SMC”) may only be brought in a court of
competent jurisdiction in the State of Washington, and the parties agree to be subject to the
jurisdiction of Washington state and federal courts, located in King County, for such purposes.
This Agreement shall be governed by the law of the State of Washington.

12.  Authority. Each of the persons executing this Agreement represents that he or she is
authorized by the respective Party to execute this Agreement and to bind that party.

13.  Notices. All notices required or permitted under the Franchise Documents shall be
delivered in the manner provided in Section 21.9 of the Franchise, except that the address for the
“Grantee” thereunder is hereby changed to the following:

WaveDivision I, LLC

Attn: Steve Weed, CEO, and Jim Penney, EVP
401 Kirkland Park Place, Suite 500

Kirkland, WA 98033

14.  Imsurance. Prior to the earlier of the Effective Date or the commencement of any
activity whatsoever relating to the operation of the Cable System, Wave-I shall provide the City
with certificates of insurance and original endorsements, unless such information is already on
file with the City, evidencing the insurance coverage is in accordance with Section 12.2 of the
Franchise and Exhibit I to this Agreement.

15.  Security Fund. Unless such information is already on file with the City, within ten (10)
calendar days of the Effective Date, Wave-I shall provide all 1equ11ed security set forth in
Section 12.4 of the Franchise.

16.  Effect on Franchise. This Agreement shall have no effect on the Franchise except as
specifically provided in this Agreement.

17.  Notice Regarding Closing of Purchase Agreement. Within five (5) calendar days of
the Closing Date, Wave-I shall execute and file this Agreement with the City Clerk and the
office of Cable Communications. At such time, all of the pre-conditions and requirements of this
Agreement shall be executed, met, or completed, unless otherwise specified herein.
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18.  Reimbursement for Out of Pocket Expenses. Within twenty days of the date of request
by the City, Wave-I shall reimburse the City, or at the direction of the City the City’s consultants
and attorneys directly, for all reasonable documented (in a manner reasonably acceptable to the
Parties) out of pocket expenses incurred by the City, including all reasonable fees, costs and
expenses incurred by the City for outside consultants and attorneys, related to the Transfer of
Controlling Interest.

19.  Counterparts. This Agreement may be executed in several counterparts, each of which
when so executed shall be deemed to be an original copy, and all of which together shall
constitute an agreement binding on all Parties, notwithstanding that all Parties may not have
signed the same counterpatt.

20.  Voluntary Agreement. This Agreement is freely and voluntarily entered into by each
Party, without any duress or coercion, and after each Party has had an opportunity to consult with
its counsel. Each Party has carefully and completely read all of the terms and provisions of this
Agreement. It is understood and agreed by the City and Wave-I that neither this Agreement nor
anything herein shall be deemed to be an admission or confession of any liability whatsoever or
any breach of the terms of the Franchise or violation of SMC 21.60.520. If this Agreement
should be found to be unenforceable by a court of competent jurisdiction, the Parties shall have
all rights under Applicable Law to pursue any and all remedies available.

21.  Binding Agreement. This Agreement shall bind and benefit the Parties hereto and their
respective heirs, beneficiaries, administrators, executors, receivers, trustees, successors and
assigns. This Agreement shall be effective only upon the execution of this Agreement by all
.Parties hereto. Any purported Transfer of Controlling Interest of this Agreement is void without
the express written consent of the Parties hereto.

22.  Reliance on Own Judgment. Each of the Parties represents that in executing this
Agreement it relied solely on its own judgment, belief, and knowledge, and upon the advice and
recommendations of its own independently selected counsel and consultants, concerning the
nature, extent, and duration of its rights and obligations, and that it has not been influenced in
executing this Agreement by any of the other Parties or by any person representing them. This
Agreement shall not be deemed to have been drafted by any individual Party and shall not
thereby be construed against any Party.

23.  Severability. If any section, sentence, paragraph, term, or provision of this Agreement is
determined to be illegal, invalid, or unconstitutional by any court of competent jurisdiction or by
any state or federal regulatory authority having jurisdiction thereof, such determination shall
have no effect on the validity of any other section, sentence, paragraph, term or provision of this
Agreement, all of which will remain in full force and effect for the term of the Franchise or any
renewal or renewals thereof.

24.  Entire Agreement. This Agreement constitutes the entire agreement of the Parties with
respect to the matters addressed herein. This Agreement may only be modified by a written
amendment signed by all Parties.
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IN WITNESS WHEREOF, the Parties have executed this Agreement as their free and

voluntary acts and deeds.

Dated;

Dated: () shobes (Z, 20\T

Dated: Ockeler |2, 202

v4

CITY OF SEATTLE

BY: Wf : 77j

Erin Devoto, Acting Director,
Department of Information Technology

WAVEDIVISION HOLDINGS, LLC

BY: [’% % M_W,
. James Whney —

Executive Vice President

WAVEDIVISION [, LL.C

P
e

By, IV
J ame(ﬁﬁ/.i{enney ~—

Executive Vice President
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Exhibit I
Insurance Requirements for The City of Seattle

Wave-I shall maintain on file with the City evidence of insurance coverage satisfactory to the
City with minimum coverage and limits of liability specified below; with respect to the scope of
such coverage, Grantee specifically acknowledges that the limits of liability requirements
specified shall neither be construed as-a limitation of Grantee’s liability nor shall they be
construed to inure to the benefit of any insurer by serving as a limitation or maximum of any
insurer’s limits of liability that would otherwise apply.

Grantee shall maintain;

(A) Commercial general liability insurance (including premises, products and completed
operations contractual, independent contractors, employers/stop gap and p‘ersohai/ad\%efﬁsing
injury liability) that shall not exclude XCU/Subsidence perils or any similar perils (“CGL
Insurance”); L ;

(B) Automobile liability-insurance covering owned, non-owned, leased and hired
vehicles; and

(C) Workers Compensation insurance in compliance with the Revised Code of
Washington Title 51 (“Industrial Insurance™). T S wdedn

The minimum ljmits of hablhty to be maintained for CGL and automobile liability insurance
shall be five million dollars (%5, 000 ,000) combined single limit each occurrence bodily injury
and property damage (except, with respect to CGL Insurance, five million dollars ($5,000,000)
each accident/disease employers/stop gap liability and five million dollars ($5,000,000) each
offense personal/advertising injury).

The City shall by designated additional insured endorsement or blanket additional insured
endorsement or policy wording be covered as an additional insured for the total corporate limits
of liability maintained by Grantee for CGL Insurance and automobile liability insurance whether
such limits are primary, excess, contingent or otherwise. Such additional insured status shall be
primary and non-contributory with any insurance maintained by the City, and in a form
acceptable to the City.

Insurance coverage shall be maintained with insurers acceptable to the City and shall not be
cancelable without mailing notice of cancellation to the City not less than thirty (30) days (ten
(10) days as respects cancellation for non-payment of premium) prior to the actual date of such
cancellation. :

Certification of insurance shall be in a form and with such content that is acceptable to the City
and shall include an actual copy of the designated additional insured endorsement or blanket
additional insured endorsement or policy wording documenting that the City is covered as an
additional insured under Grantee’s CGL Insurance.
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The term “insurance” and “insurer(s)” under Section 12.2 of the Franchise shall apply to self-
insurance and self-insurer(s). Should Grantee maintain self-insurance (except that subject to a
deductible endorsement provision that specifies that the nonpayment of deductible amounts by
the named insured.shall not relieve the insurer from payment of claims), it shall disclose to the
City in writing details of such self-retained limit(s). Should such self-insurance not be fronted
by an insurance company, Grantee shall issue a letter to the City stating that it will cover the
City as an additional insured for the required coverages as if a commercial insurance policy
applied and will specify how and to whom a tender of claim should be directed.

Certification of insurance, notice of cancellation and any other written communication under
Section 12.2 of the Franchise shall be addressed to:

The City of Seattle

Risk Management Division
700 5" Avenue, Suite 4350
P.O. Box 94669

Seattle, WA 98124-4669
riskmanagement@seattle.gov
Fax: (206) 615-0065

with a copy to the Seattle Department of Information Technology, Office of Cable
Communications (see addréss in Section 21.9 of the Franchise).
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seattletimes.com
PO Box 70, Seattle, WA 98111

City Of Seattle City Clerk
Laurel Humphrey
PO Box 94728

Seattle, WA 981244728

Re: Advertiser Account # 108319

Ad #: 219674
Affidavit of Publication

Newspaper and Publication Date(s)

STATE OF WASHINGTON
Counties of King and Snohomish

The undersigned, on oath states that he/she is an authorized
representative of The Seattle Times Company,
publisher of The Seattle Times of general circulation
published daily in King and Snohomish Counties, State
of Washington, The Seattle Times has been approved as a
legal newspaper by others of the Superior Court of King and

Seattle Times 07/31/12

Snohomish Counties.
Seattle Times 08/07/12

The notice, in the exact form annexed, was published in the
regular and entire issue of said paper or papers and distrib-
uted to its subscribers during all of the said period.
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Re: Advertiser Account # 108319 Ad#: 219674

AD TEXT @m

Notice of Seattle City Council
Public Hearing

The Seattle City Councii’s Publlc Safety,
Civil Rights, and Technology Commﬂfee
will conduct a public hearing on

posed ordinance (Councll Bjil No. 1!7538),
relating to the transfer of the controliing
Interest in WaveDlvislon Holdings, LLC,
parent company of WaveDivislon I, LLC,
holder of a nonexclusive Seaitle cable
franchise, to Oak Hill Capital Partners |,
L.P, The purpose of the hearing Is to ac-
cept public comment from the community
and Interested individuals on issues relat-
ed to the proposed ordinance.

The public hearing will be held on Wednes-
day, August 15, 2012, at 2 p,m,, In the City
Councll Chamber, 2nd floor, Seame Clty
qul, 600 4th Avenue, Seattle, WA 98104.

The entrances to City Hall are located on
4th and 5th Avenues between James and
Cherry Streets, I[f you wish to provide
public comment, you may sign up outside
the Council Chamber beginning at 1:30 p.m.

The City Council Chambers are physically
accessible, If you need sign-language
interprefation services or disability ac-
commodations, please call (206) 684-8888,
If you need language mferpre’taﬂon ser-
vices, please call the Office of Cable Com-
munications at (206) 684-8498.

This public_hearing will be cablecast live
on Seattle Channel 21 and streamed online
at hitpi//www.seattiechannel.org.  Fol-
Iowlng the public hearing you may view it

online at http: Féwww .seattlechannel.org/
ideos/browsey eos.asp as soon as if is

posted

For quesﬂons regarding the proposed
transfer agreement or for a copy of the
proposed ordinance (Council Bill No.
117538), contact the Office of Cable Com-
munications at (206) 684-8498 or visit
http://www.seattle.gov/cable.

Questions regarding the public hearing
process should be directed to Council-
member Bruce Harrell’s office by calling
(206) 684-8804 or via e-mail ot bruce.har-
reli@seattle.gov,

Wrltten comments on the proposed ordl-
nance will be accepfed until 5:00 p.m., on

cilmember Bruce Harrell, PO Box 34025,
Seattle, WA ~ 98124-4025, or by email at
bruce.harreli@seattle.gov.




STATE OF WASHINGTON - KING COUNTY

~=58,

287001 No.
CITY OF SEATTLE,CLERKS OFFICE

Affidavit of Publication

The undersigned, on oath states that he is an authorized representative of The Daily Journal of
Commerce, a daily newspaper, which newspaper is a legal newspaper of general circulation and it is now
and has been for more than six months prior to the date of publication hereinafter referred to, published in
the English language continuously as a daily newspaper in Seattle, King County, Washington, and it is now
and during all of said time was printed in an office maintained at the aforesaid place of publication of this
newspaper. The Daily Journal of Commerce was on the 12" day of June, 1941, approved as a legal
newspaper by the Superior Court of King County.

The notice in the exact form annexed, was published in regular issues of The Daily Journal of
Commerce, which was regularly distributed to its subscribers during the below stated period. The annexed
notice, a
CT:PUBL HEARING CABLE TRN
was published on

07/31/12 08/07/12

The amount of the fee charged for the fore going publication is the sum of § 153.46, which amount

has been paid in full.
o {2 (Q, /71/1

MELISSA M. DOWD Subscrlbed and sg, orn to before me on

STATE OF WASHINGTORN 08/07/12

NOTARY PUBLIC /MJM =

MY COMMISSION EXPIRES Notary public for the State of Washington,
11-21-18 residing in Seattle

Affidavit of Publicatioi



State of Washington, King County

City of Seattle

Notice of Seattle City Council Public
earing i

|
The Seattle City Council's Public Safety;
Civil Rights, and Technology Committee :
will conduct a public hearing on a proposed |
ordinance (Council Bill No. 117538), relat-
ing to the transfer.of the controlling inter-
“est in WaveDivision Holdings, LLC, parent |
company of WaveDivision I. LI.C, holder of & |
nonexclupive Seattle cable franchise, to Oak !
Hill Capital Partners 11, L.P. The purpose of
hearing is to accept public comment from
| bafe community and interested individuals on
issuesrelated to the proposed ordinance.

The ‘public hearing will be held on
Wednesday, August 15,2012, at 2 p'm;; in the|
i City-Couneil Chamber, 2nd floor, Seattle City i
Hall,:600: 4th Avenue, Seattls, WA 98104,
The entrances to City Hall are located on 4th
and 5th Avenues between James and Cherry
Streets. If you wish to provide public com-i
ment, you may sign up outside the Council;
_:Chamber beginning at 1:30 p.m:

The City Council Chambers ave physi-!
cally accessible. If you need sign-danguage
interpretation services or disability accom-
modations; please call (206) 684-8888. If you

| ‘need language interpretation services, please;
“.eall the Office of Cable Communications at!
(206)'684-8498; !

This public hearing will be cablecast live!
on Seattle Channel 21 and streamed online
at hitp://'www.seattlechannel org: Following'
the public hearing you may view it online

at http://wwm‘seattlechannel.org/videos/
browseVideos.asp as soon as it is posted.

For..questions regarding the proposed
transfer agreement or for a copy of the pro-'
posed ordinance (Council Bill No. 117538),
contact the Office of Cable Communications,
at (206) 684-8498 or vigit hitp:// ww.seattle.
gov/cable: ;

Questions regarding the public hearing
1 ‘process should be directed to Councilmember
Bruce Harrell's office by calling (206).684.-

18804 or via e-mail at bruce harrell@seéattle.

gov. J

Written  comments on  the Pproposed

ordinance will be accepted until 5:00 pm.; !
son August 22, 2012, and can be senti to
i:Councilmember Bruce Harrell, PO Box .
34025, Seattle, WA 98124:4025; oy by email
"at bruce harrell@seattle gov.
! Dates of publication in the Seattle Daily
‘Journal of Commerce, July 31, Augnst 7,
1:2012;
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