AN ORDINANCE authorizing execution of an
amendment to BNSF Railway Company (BNSF)
Franchise Ordinance 9117 (as previously amended by
Ordinances 12191, 92565 and 117477) in order to
provide for the relocation of the existing tail track to a
new location, and ratifying and confirming prior acts.
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ORDINANCE |72 304 |

F

AN ORDINANCE authorizing execution of an amendment to BNSF Railway Company (BNSF)
Franchise Ordinance 9117 (as previously amended by Ordinances 12191, 92565 and
117477) in order to provide for the relocation of the existing taﬂ tr ack to a new location,
and ratifying and confirming prior acts.

WHEREAS, the Washington State Department of Transportation (“WSDOT”), in consultation
with the City of Seattle (“City”), is planning for the replacement of the Alaskan Way
Viaduct (“AWV”) on State' Route 99, a non-limited access highway located partially in
the City of Seattle; and

WHEREAS, WSDOT and the City, in conjunction with the Federal Highway Administration and
King County, are working to define a reconfigured and improved State Route 99; and

WHEREAS, the City, WSDOT, and BNSF Railway Company (“BNSF”) have agreed that in
order to facilitate the SR 99 S. Holgate Street to S. King Street Viaduct Replacement
Project, Stage 2, it is necessary that the existing tail track connected to BNSF’s Seattle
International Gateway Yard, more particularly described in City Ordinance Number 9117
as amended, be relocated from its current location; and

WHEREAS, relocation of the tail track is proposed to take place in two stages, first to a
temporary location, then to a permanent location; and

WHEREAS, the existing BNSF tail track currently is located within City right-of-way pursuant
to a franchise authorized by Ordinance 9117, and subsequently amended by Ordinances
12191, 92565 and 117477; and

WHEREAS, the proposed temporary and permanent locations for the relocated BNSF tail track
also are within City right-of-way; and

WHEREAS, the City and BNSF agree that it is in their mutual interests to work together
cooperatively and in good faith to review the various franchise agreements between them,
including the franchise agreement amended herein and other franchise agreements across
the City, and to amend or replace those various franchise agreements as the City and
BNSF may agree, each in its sole discretion, upon completion of that review; NOW,

THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:
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Section 1. Section 2 of Ordinancé 9117, as amended by Ordinances 12191, 92565 and
117477, is further amended by adding the following language as a new paragraph at the end of

section 2:

BNSF Railway Company, as successor to Northern Pacific Railway Company, may,

subject to the conditions set forth in Ordinance 9117, as amended, construct, lay down, maintain

and operate its tail track in the temporary and permanent locations described in Exhibits A1, A2

and A3 attached hereto.

Section 2. The paragraph designatedl“First” of Section 3 of Ordinance 9117, as
amended, is further amended as follows:
Section 3‘. The grant in this ordinancé contained is made expressly subject to the following
conditions and requirements, to wit:
| First: The City of Seatﬂe shall retain the same control of the streets, avenues and alleys in

and across which said railway tracks shall be laid down, as over other streets, avenues and alleys,

streets-embraced-in-this-grant-or intersecting streets;)) and shall have such further control and

police powers over such right of way as the City Charter and State laws permit. And said city

reserves to itself and its grantees the right to carry all water mains, sewer mains, gas pipes,

conduits and other public utilities underneath any and all of the tracks herein authorized, below
any and all bridges herein provided for and underneath any street, avenue or other public place
which may be vacated concurrently with or after the enactment of this ordinance, and the right of]

access to any spaces dccupied by such tracks within the limits of any such street, avenue or other
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public place, and the right to open the ground beneath said tracks, for all purposes of
construction, maintenance, repair, alteration and inspection of ény such public utilities; which
rights shall be exercised, however, so as to interfere as little as practicable with the use of said
tracks and so as to leave the right of way occupied thereby restored to as good a condition as
prior to any exercise of such rights.

Section 3. Section 4 of Ordinance 9117, as amended by Ordinances 12191, 92565 and
117477, is hereby repealed in its entirety.

Section 4. BNSF may continue to operate the exisﬁng tail track in its current location
until such time as BNSF accepts and approvés the relocated tail track and discontinues its
operations on the éxisting tail track, all in accordance with the terms and conditions of the
agreement reacheél between the Washington State Department of Transportation and BNSF for
construction of the relocated tail track, at which time BNSF’s right to use that portion of the
City’s right-of-way underlying the existing tail track for the existing tail track and all other
purposes as may be granted pursuant to City Ordinance Number 9117, as amended, shall cease.

Section 5. The Director of Transportation is authorized to accept the franchise
amendment from BNSF substantially in the form attached hereto as Exhibit B.

Section 6. BNSF’s acceptance of this ordinance shall not be deemed a waiver of the
preemptive effect of any‘state or federal law.

Section 7. Any act consistent with the authority of this ordinance taken after the passage

of this ordinance and prior to its effective date is hereby ratified and confirmed.
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Section 8. This ordinance shall take effect and be in force thirty (30) days from and after |

its approval by the Mayor, but if not approved and réturned by the Mayor within ten (10) days
after presentation, it shall take effect as prclvided by Municipal Code Section 1.04.020.

Passed by the City Council the Qi day ofsj_p}lm)@, 2009, and signed byAme in
open session in authentication of its passage this _)Ls': day of w 2009.

LA

\=e

Président of the City Council

kb’\
Approved by me this ’3\‘\ day of ?) «_,é&t ,u?.@£9‘ e

Glegorl
. Ly \»E P~ ﬁ.:} . \ E
Filed by me this < | day of >¢ (). 42009,

.

Eflty Clerk

(Seal)

Exhibit Al  Plan showing proposed and temporary tail track
Exhibit A2  Tail Track Location—Permanent

Exhibit A3  Tail Track Location—Temporary

Exhibit B Acceptance Document
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Exhibit A2
Tail Track Location—Permanent

Adding a temporary track to the existing track, relating to the railroad franchise granted
to the Burlington Northern Railroad Company, described in Ordinance 117477, a single
track of standard gauge railway, the centerline whereof shall be as nearly as may be
coincident with the centerline of the right-of-way therefore next herein below specified,
and a right-of-way 15 feet in width for such track, the centerline of which shall begin
near the northerly line of South Royal Brougham Way a distance of 22.5 feet more or less
to a 5 degree reverse curve to the left a distance of 608 feet more or less, thence 70 feet
more or less northerly to a point whereof shall be as nearly as may be coincident with the
centerline of the proposed additional track as shown on attached Exhibit “A1”.

EXHIBIT A2




Exhibit A3
Tail Track Location—Temporary

Adding an additional track to the existing track, relating to the railroad franchise granted
to the Burlington Northern Railroad Company, described in Ordinance 117477, a single
track of standard gauge railway, the centerline whereof shall be as nearly as may be
coincident with the centerline of the right-of-way therefore next herein below specified,
and a right-of-way 15 feet in width for such track, the centerline of which shall begin
near the south line of lot 2 of Block 366, as laid out on the map of Seattle Tidelands filed
March 15, 1895, in the office of the Board of State Land Commissioners of the State of
Washington, a distance of 3203.0 feet northerly toward the south line of King Street as
shown on the attached Exhibit “A1”.

EXHIBIT A3



EXHIBIT “B”
(Acceptance of Franchise Amendments)

Franchise Amendments issued pursuant to Ordinance No.

I, , am the , and am
the authorized representative to accept the above-referenced Franchise Amendments on behalf of
BNSF Railway Company. I certify that the Franchise Amendments and, except to the extent
preempted by any state or federal law, all terms and conditions thereof are accepted by BNSF
Railway Company, without qualification or reservation, and that BNSF Railway Company will
comply with all such terms and conditions.

DATED this day of , 2009.
By
Its
Tax Payer ID#
STATE OF
SS.
CITY OF
I certify that I know or have satisfactory evidence that ' is

the person who appeared before me, and said person acknowledged that said person signed this
instrument, on oath stated that said person was authorized to execute the instrument and
acknowledged it (as the of BNSF Railway Company, a
corporation,) to be the free and voluntary act of such corporation/individual for
the uses and purposes mentioned in the instrument.

Dated this day of , 2009.

(Signature of Notary)

Print Name

Notary public in and for the state of
, residing at

My appointment expires

EXHIBIT B




Joyce C. Kling/jck ‘ {
SDOT Tail Track Franchise Ordinance July, 2009

Version #3
Form revised February 6, 2008
FISCAL NOTE FOR CAPITAL PROJECTS ONLY
Department: Contact Person/Phone: DOF Analyst/Phone:
Seattle Department of Bob Chandler 684-7595 Stephen Barham 733-9084
Transportation -

Legislation Title: AN ORDINANCE authorizing execution of an amendment to BNSF Railway
Company (BNSF) Franchise Ordinance 9117 (as previously amended by Ordinances
12191, 92565 and 117477) in order to provide for the relocation of the existing tail track
to a new location, and ratifying and confirming prior acts.

Summary and background of the Legislation:

The proposed Council Bill amends an ordinance granting railroad franchise rights held by the
BNSF Railway Company (BNSF). The amendment would enable relocation of BNSE’s tail
track, a single track used to assemble railroad cars into trains, to City right-of-way to the west of
the new SR 99 roadway and make way for roadway development in its current location. The
track will be relocated in two stages to accommodate construction phasing, so the ordinance
provides for both a permanent and temporary track location. Attachments A and B show the
current location and the proposed permanent relocation. The temporary relocation would
connect the existing track at about Royal Brougham Way ‘South with the new permanent track
running to about South King Street.

The ordinance also amends the franchise ordinance to eliminate provisions originally included in
1903 that have since been held unenforceable by the courts.

In addition, the ordinance notes in the recitals that the City and BNSF agree that it is in their
mutual interests to work together to review the various franchise agreements between them.

The work required to relocate the tail track will be performed primarily by the Washington State
Department of Transportation and in part by BNSF pursuant to agreement between those two

parties. The City will have no financial responsibility for the work.

. Please check any of the following that apply:

. x  This legislation does not have any financial implications.




@ City of Seattle

Gregory J. Nickels, Mayor
Office of the Mayor

August 11, 2009

Honorable Richard Conlin
President

Seattle City Council

City Hall, 2™ Floor

Dear Council President Conlin:

I am pleased to transmit the attached proposed Council Bill to amend an ordinance granting railroad
franchise rights held by the Burlington Northern and Santa Fe Railway (BNSF). The amendment enables
relocation of BNSF’s tail track (a single track used to assemble railroad cars into trains) to a City right-of-
way west of the new SR 99 roadway. The ordinance also eliminates provisions in the franchise ordinance
that have been found to be unenforceable by the courts.

The tail track relocation is an important component of the transportation system planned for the
South Holgate to South King Street Stage 2 Viaduct Replacement Project, which is expected to begin
in 2010. Thank you for your consideration of this legislation. Should you have questions, please
contact Bob Chandler at 684-7595.

GREG NICKELS
Mayor of Seattle

. cc: Honorable Members of the Seattle City Council

600 Fourth Avenue, 7" Floor, P.O. Box 94749, Seattle, WA 98124-4749
Tel: (206) 684-4000, TDD: (206) 615-0476 Fax: (206) 684-5360, Email: mayors.office@seattle.gov &G
An equal employment opportunity, affirmative action employer. Accommodations for people with disabilities provided upon request
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STATE OF WASHINGTON — KING COUNTY

-=88S.

245613 No.
CITY OF SEATTLE,CLERKS OFFICE

Affidavit of Publication

The undersigned, on oath states that he is an authorized representative of The Daily Journal of
Commerce, a daily newspaper, which newspaper is a legal newspaper of general circulation and it is now
and has been for more than six months prior to the date of publication hereinafter referred to, published in
the English language continuously as a daily newspaper in Seattle, King County, Washington, and it is now
and during all of said time was printed in an office maintained at the aforesaid place of publication of this
newspaper. The Daily Journal of Commerce was on the 12™ day of June, 1941, approved as a legal
newspaper by the Superior Court of King County.

The notice in the exact form annexed, was published in regular issues of The Daily Journal of
Commerce, which was regularly distributed to its subscribers during the below stated period. The annexed
notice, a
CT:ORD 123091
was published on

10/06/09

The amount of the fee charged for the foregoing publication is the;sum $ 240.55, which amount
has been paid in full. _ /7 .

Subséribed %/ to before me on
1@% LU
aan/i v

No@y/ﬁlblic for the State of Washington,
residing in Seattle




o ° ecting-streets;)) and shall have such fv_urtﬁer
State Of Washlngton, Klng County “control and police powers over such right of

< First::The City of Seattle shall retain |
the same control of the streets, avenues and |
alleys in and across which said railway tracks
“shall be Iaid down, as over other streets, ave- |
-nues and alleys, ((and-shalt have the-right |

way as the City Charter and State laws per-
“mit.'And said city reserves to itself and its
‘grantees the right to carry all water mains,
|sewer mains, gas pipes, conduits and other

. S

 (ity of Seattle
ORDINANCE 125091 :
N ORDINANCE authorizing executio \
“of a‘:: amendment to BN§F Railway Compnnl;)}
(BNSF) Franchise Ordinance 9117 (as prevt
ously amended by Ordinances 12191, 92666
Cand 117477) in order to provide for the relo-
cation of the existing tail track to a new loca-
“tion, and ratifying and confirming ptu?r«x

acts.

WHEREAS, the Washington State
Department of Transportation ( WSDOTJ.
in conaultation with the City of Seat ef
(“City"), is planning for the repl%cemem: of
the Alagkan Way Viaduct (“AW V") on State
Route 99, a non-limited access highway locat- ‘
od partially in the City of Seattle; and

EREAS, WSDOT and the City, !
in ngunction with the Yederal Highway
‘Administration and King County, are wor d \
ing to define a veconfigured and improve

State Route 99; and . ;

! WHEREAS, the City, ‘)NSDO;I‘, and
! BNg,F Railway Company ( BNSE?) hav;
‘agreed that in order to fthtate the SR 9 |
S. Holgate Street to S. King Street Viaduct \‘
Replacement Project, Stage 2, it is necesé
gary that the existing tail track connecte!
to BNSE's Seattle International Gpteg‘iy |
Yavd, more particularly described in \1 ¥
- Ordinance Number 9117 as x}mended, be relo- |
" oated from its current location; an !

: . ki
HEREAS, relocation of the tail track
iis pﬁposed to take place in two stages, ﬁrsg
i to a temporary location, then to a permanen
location; and

HEREAS, the existing BI“ISF.tml

: trayli currently is located within Oity ri };)t |

éf-way pursuant to a franchise authorize ) g |

 Ordinance 9117, and subsequently ament 37' {

: by Ordinances 12191, 92666 and 117477;
and . .

HEREAS, the proposed tempor&iry and|
per?nvanant tocations for the ‘relogated BNSI*:
tail track also are within City nght-of-way,~1
and

HEREAS, the City and BNSF agres
tha‘tNit i& in their mutual interests to.vg)rtkll
together cooperatively and in good fait! to
Feview the various franchise agreements
between them, including the franchise aglt;ge-
fent amended Herein and other franc dn;e
agreements deross the City, and to amen (ér
replace those various franchise ﬂgreem?‘n’ 8
s the City and BNSE may agree, eafc h“:,
its sole digeretion, upon completion o tha ‘
review; NOW, THEREFORE,

' BEIT ORDAINED BY THE CITY OF
SEATTLEAS FOLLOWS:

jon 1. Section 2 of Ordinance 9117,
as asr:g:ged by Ordinances 12191, 92566 afn{i
117477, is further amended by adding the fol-

H

lowing language as & new parag;aph at th9 -

end of section 2;

BNSFE jol)ygi Company, as sUCCessor to
Northern Pacific Railway Company, may, sub-

ject to the conditions set forth in Ordinance
;16{'7,‘13 amernided; construct;lay down, main:

ain and operateits tail track in the tempo-
,;glrny aandon:rmunegt locations described in
Exhiibits Al, A2 and A3 attached hereto.
ion 2. The paragraph designated
“Fi’fsi":‘noofnSection 3 of Ordinance 9117, as
antended, is further amended as follows:

Section 3. The grant in this ordinance
confa?:xed 16 made expressly subject to the fol-

lowing conditions and requiremants,'tf) wite

| public utilities underneath any and all of the
‘tracks herein authorized, below any and'all
ibridges herein provided for and underneath
|any street, avenue or other public place which |
‘may be vacated coricurrently with or aftér the
(enactment of this ordinance, and the right of
‘access to any spaces occupied by such tracks!
-within the limits of any such street, avenue or
‘other public place, and the right to'open the
‘ground beneath said tracks, for all purposes
of construction; maintenance, repair; altera:
tion and inspection of any such public utili- |
ties; which rights shall be exercised, however, |
“so as tointerfere aslittle as practicable with
the use of said tracks and so as to leave the |
right of way occupied thereby restored to as
good a condition as prior to:any exercise of
such rights: s ;

i
o
Section 3. Section 4 of Ordinance 9117,

as amended by Ordinances 12191, 92665 and ]
:117477, is hereby repealed in its entirety.

Section 4, BNSF may continue to oper-
ate the existing tail track in its current
location: until such time as BNSF accepts
and approves the relocated tail track and |
discontinues its operations on the existing
tail track, all in accordance with the terms
and conditions of the agreement reached
between the Washington State Department of
« Transportation and BNSF for construction of
|'the relocated tail track, at which time BNSF's
i'tight to use that ll)lortion of the Gity's right-of-
| way underlying the existing tail track for the
existing tail track and all other purposes as
'may be granted pursuant to City Ordinance |
- Number 9117, as amended, shnli,cease‘.

Section 5. The Director of Transportation: |
is authorized to'accept the franchise amend-
ment from BNSF substantially in the forin |
attached hereto as Exhibit B. :

Section 6. BNSKF's acceptance of thig ordi- 5
nance shall not be deemed a waiver of the::
: preemptive effect of any stateé or federal law.

" ‘Section 7. Any act consistent with the |
authority of this ordinarnce taken after the
! passage of this ordinance and priok to its |
z}a‘ffectzlve date is hereby ratified and con:
snrmeds

Section 8. This ordinance shall take
effect and be in force thirty (30) days: from
anid after its approval by the Mayor, butif not
approved and returned by the Mayor within
ten (10) days after presentation, it shall take |
effect as provided by Municipal Code Section
1.04:020.: !
Passed by the City Council the 21st day of
September;. 2009, and signed by me in open
session in authentication of its passage this

21st day of September; 2009: :
RICHARD CONLIN,
President of the City‘Counc‘:ilyy

" ‘Approved by e this 24th day of
September, 2009 Lt ,

_ GREGORY J, NICKELS, .
 Mayor, o Iy

Filed by me this 24th day of September, '
2009, « :

(Seal) JUDITH E. PIPPIN,

City Clerk: - |
Exhibit A1 Plan showing pro: 1
posed and temporary tail track. .. !
Exhibit A2 Tail Track |
Location-—Permanent, )
- Exhibit A3 Tail Track
i Location=-Temporary. :
Exhibit B : Acceptance
Document:

Date of publication in the Seattle Daily
Journal of Commerce, Octaher 6; 2009,

. 10/6(246613)




