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Denise Krownbell/DK

SCL Boulder Creek Deed Acceptance ORD
January 31, 2008

Version 2

ORDINANCE V22677 |

AN ORDINANCE relating to the City Light Department; accepting the deed to the Boulder
Creek property in Skagit County, Washington; accepting the associated Cooperative
Agreement with the Washington Department of Natural Resources concerning the
management of the Boulder Creek property; and accepting the grant of a Conservation
Easement over the Boulder Creek property to the Washington Department of Natural
Resources for salmonid habitat protection purposes.

WHEREAS, Ordinance 121114 authorizes the Superintendent of City Light, within and subject
to appropriation authority and based on appraised market value, to negotiate for and
purchase parcels of land in the Skagit River and the Tolt/Snoqualmie River watersheds in
furtherance of the City’s Early Action Program, which was approved by Resolutlon ‘
29905, and

WHEREAS, under authority of Ordinance 121114, City nght acquired the Boulder Creek
property in the Skagit River watershed; and

WHEREAS, City Light’s purchase of the Boulder Creek property was made possible by an
Endangered Species Conservation Fund Grant (“Grant”) from the U. S. Fish and Wildlife
Service administered by the Washington Department of Natural Resources for $742,300
and accepted in Ordinance 121993; and

1| WHEREAS, one condition of the Grant was the execution of a Cooperative Agreement between

the Washington Department of Natural Resources and City Light, which describes the
conditions under which grant funds may be used to purchase propertles with particular
habitat conditions; and

WHEREAS, a second condition of the Grant was the execution of a Conservation Easement in
favor of the Washington Department of Natural Resources to protect habitat of federal
and state listed, proposed, and candidate species covered under the State’s Habitat

Conservation Plan (“HCP”) and the Endangered Species Act (16 U.S.C. §§ 1531 et seq.),
and other species identified in the Grant in perpetuity; NOW, THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:
Section 1. The Statutory Warranty Deed executed by Timothy D. Newman and Kirk H.

Smith of the Boulder Creek Partnership on December 13, 2007, as Grantor, recorded under

Form Last Revised on December 31, 2007 1
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Denise Krownbell/DK

SCL Boulder Creek Deed Acceptance ORD
January 31, 2008

Version 2

Skagit County Auditor’s File Number 200712210065, conveying approximately 1,080 acres
located along the Skagit River and legally descrfbed in Attachment A, is hereby accepted, and
the real property conveyed therein is placed under the jurisdiction of the City Light Department.

Section 2. The Cooperative Agreement executed by the Superintendent of City Light and

the Commissioner of Public Lands of the State of Washington on December 18, 2007, a copy of

which is inciuded as Attachment B,/is hereby accepted in fulfillment of the Endangered Species
Conservation Fund Grant requirement.

Section 3. The Conservation Easement executed by Superintendent of City Light and the
Commissioner of Public Lands of the State of Washington on December 12, 2007 and recorded
under Skagit County Auditor's File Number 200712210066, a copy of which is included as
Attachment C, is hefeby accepted in fulfillment of the Endangered Species Conservation Fund
Grant requirement.

Section 4. This ordinance shall take effect and be in force thirty (30) days from and after
its approval by the Mayor, but if not approved and returned by the Mayor within ten (10) days

after presentation, it shall take effect as provided by Municipal Code Section 1 .04.020.

Form Last Revised on December 31, 2007 2
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Denise Krownbell/DK 4
SCL Boulder Creek Deed Acceptance ORD
January 31, 2008

Version 2

: 8T .
Passed by the City Council the 2! day of A Pﬂ_i \ , 2008, and

signed by me in open session in authentication of its passage this

o

_f_dayOf /\-pn.t& . ,2008.

President of the City Council
Approved by me this Edla‘y of At (-‘ /v l , 2008.
. W

& 30“ ) A\()r\ | M
Filed by me thist<~ day of M—'z-/v , , 2008.

(Seal)

Attachment A: Boulder Creek Legal Description
Attachment B: Cooperative Agreement
Attachment C: Conservation Easement

Form Last Revised on December 31, 2007 3
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Boulder Creek Legal Description

The Southwest Y4 of the Northeast % and the West % of the Southeast V4 of Section 22,

Southwest Y of the Northeast Y4; Northwest Y; Southwest Y4; Northwest Y of the

Southeast Y4; and South 4 of the Southeast %; all in Section 26; Northeast ' of Section
27; and the North % of Section 35; all in Township 35 North, Range 11 East W.M., in

- Skagit County, Washington. ’

-1- Attachment A to the Boulder Creek

Deed Acceptance Ordinance



COOPERATIVE AGREEMENT
’ between the
STATE OF WASHINGTON o T
DEPARTMENT OF NATURAL RESOURCES '
' and
SEATTLE. CITY LIGHT

Department of Natural Resources Cooperative Agreément Number:CA -IAA 08-109

PARTIES TO THE AGREEMENT

ThlS Cooperatlve Agreement (heremafter referred to as “Agreement”)is entered into between the Washmgton

- State Department of Natural Resources, (hereinafter referred to as “DNR”), 1111 Washington Street SE, -
PO Box 47014, Olympia, WA 98504-7014, and Seattle City Light, located at P.O. Box 34023, Seattle, WA
98124-4023 (hereinafterreferred to as “SCL"), and shall be binding upon the agents and all persons actmg by
or through the parties.

)

AUTHORITY

" DNR and SCL enter into this Agreement under authority of Revised Code of Washington (“RCW?)
43.30.340, 43.30.345, 39.34 and Section 6 of the Endangered Species Actof 1973,16 U.S.C. §§ 1531 et seq.,
as amended. y

PURPOSE OF THE AGREEMENT

DNR is the recipient of an award of financial assistance from the U.S. Fish and Wildlife Service (hereinafter
referred to as “USFWS”). This award of financial assistance is funded under.the Cooperative Endangered
Species Conservation Fund pursuant to Application for Federal Assistance Number: E-10-HL-2 (“Grant”)
between DNR and USFWS, and is attached to and made a part of this Agreement as Attachment C.

The purpose of this Agreement is to set forth the agreement between DNR and SCL, whereby DNR subawards
the Grant funds to SCL, which is an eligible subrecipient, for SCL to acquire property associated with the DNR,
Habitat Conservation Plan (hereinafter referred to as “HCP”) to support conservation actions by DNR that
complement mitigation for threatened and endangered species. As the subrecipient of the subaward of
financial assistance from DNR,SCL is accountable to DNR for the use of the funds provnded in accordance -
with this Agreement. -

OBJECTIVES OF THE AGREEMENT

DNR and SCL have agreed to work together to acquire and permanently protect the real property described in
AttachmentD (hereinafter referred to as the “Property”)as described in the Grant. The overall obJectnves of
the Grant and this Agreement are to enhance the natural biological values to fish and wildlife species provided
by the HCP and to support partnerships in implementation of the HCP by placing the Property under SCL
ownership with a conservation easement held by DNR that will retain and enhance the attrlbutes of the
Property to provide those values in perpetuity. ,

N
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OWNER AND MANAGER OF THE PROPERTY

SCL will be the fee owner and manager, and DNR will hold a permanent conservation easement on the
‘ Property acquired through the Grant. The form of the conservation easement (hereinafter referred to as
“Conservation Easement”) is attached to and made part of this Agreement in Attachment E

As provided in the Conservation Easement, SCL-will not make or permit to be made any use of the Property, or
any part of it, which is inconsistent with the habitat and conservation purposes described in the Grant. -

TITLE

- The funds for the acquisition of the Property shall only be provnded to SCL as part of a transaction to acquire

. good, marketable and insurable title (subject to the exceptions described in that certain Preliminary Title =

Report No. B86187, Skagit County, dated 7/30/2007), in accordance with the Escrow Instructionsattached to
_ and made a part of this Agreement in AttachmentF. Funds may be disbursed concurrent with acquisition of
title so long as DNR is satisfied that title will vest as prov1ded in this section. Disbursal of funds will also be
contingent upon a title company satisfactoryto DNR issuing a Standard Owner’s Policy of i insurance in favor
of DNR at DNR’s cost and compliance with all other applicable conditions of this Agreement.

SUBAWARD PERIOD

The subaward period of this Agreement is effectiveupon execution by the parties and shall then be deemed to
be the period commencing on November 1, 2005 and ending on June 30, 2008 (hereinafter referred to as
“Subaward Period”). The Subaward Period specifically allows the time required to complete execution and
transfer of funds to SCL for the purpose of the Grant. SCL may incur allowable costs beginning November 1,
2005, to correspond with the Grant. No expenditure made before or after the Subaward Perlod is eligible for
' .relmbursement unless incorporated by written amendment into this Agreement

Notwithstanding the Subaward Period of this Agreement, certain rights and obllgatlons as specnﬁed in the
Agreement shall survive the Subaward Perlod of the Agreement

GRANT FUNDING
Subject to the recelpt of federal fundmg obllgated by the Grant, the total subaward provided by DNR to SCL
~ shallnot exceed $742,300 (SEVEN HUNDRED FORTY TWO THOUSAND, THREE HUNDRED AND
NO/100 U.S. DOLLARS). DNR shall not pay any amount beyond thatapproved in the Grant.
: : ;

RIGHTS AND OBLIGATIONS

. : . / . ' . : o
All rights and obligations of the parties regarding this subaward are subject to this Agreement, the General

Provisions (Attachment A), Special Provisions (Attachment B), the Grant (Attachment C), Property Legal
" Description (Attachment D),  Conservation Easement (Attachment E), and Escrow Instructions
* (AttachmentF), which are incorporated herein by reference as’if fully set forth. SCL has read, fully
understands, and agrees to be bound by all terms and condiions as set forth in these documents.

DESIGNEE

All references herein to SCL are intended fo refer to SCL or its designee, successor or assignee as may be
approved by DNR to the extent such approval is required elsewhere under this Agreement.

Page 2



AMENDMENTS.

Amendments to the Agreement, General Provisions, Special Provnsrons or Escrow Instructions shall not be
effective unless provided in writing and signed by all parties.

COOPERATIVE AGREEMENT REPRESENTATIVES

The below named representativefor each of the parties shall be the contact person for all communications and

billings regarding the performanceof this Agreement. All written communicationsregardingthis Agreement
shall be sent to the desrgnated representative at' the addresses llsted below unless notified in writing of any
change.

DNR Representative:

" Name:  Omroa Bhagwandin
Title: Program Administrator and Project Manager

Division:  Asset Management and Protection
~ Phone: (360) 902-1059 '

SCL Representative:

Name: Denise Krownbell
Title: Senior Environmental Analyst

Agency: . Seattle City Light
Phone: =~ (206) 615-1127

Either party may change their respective Project Representative at any time by glvmg written notlce to the other
party of the name and address of their new Project Represemative. ‘

CERTIF ICATION OF AUTHORITY

The unders1gned SCL officer certifiesthat the SCL is a legally constituted agency with full authorlty and legal
capability to perform the terms of this Agreementand he/she is authorrzed to sign this Agreement on its behalf.

ENTIRE AGREEMENT

. This Agreement, along with all Attachments, constitutes the entire Agreement of the parties. No other
understandings, oral or otherwise, regarding this Agreement shall exist or bind any of the parties.

EPage 3



- EFFECTIVE DATE

This Agreem.ent shall be effective as of -Decem be 1 _ 2007

DNR :
STATE OF WASHINGTON
. DEPARTMENT OF NATURAL RESOURCES

.D'atve: / 2,/5/7

By:
Q &
“‘:\\\f{‘«'ﬁ'ﬁ
SEATTLE CITY LIGHT

By: A?M_Cﬂ.u% o Date: _ 1'7"/”/0’7
' Jorge Carrasco _ ' '

Superintendent, Seattle City Light

- APPROVED AS TO FORM ONLY:
/ 3 day of /\2»‘1{/ 2007

By: 0/M \.

Assistant Attorndy General
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Attachment A - Geheral Previsions
GENERAL PROVISIONS

Section 1: Headings

Headings'used in this document are for reference purposes only and shall not be considered a substantive part

of the General Provisions. )

Section 2: Responsibility for Property

The Property remains the sole responsibility of SCL. DNR undertakes no responsibilitiesto SCL or to any

third party, other than as is expressly set forth in the Agreement, General Provisions and/or Special Provisions

-and Attachments. Responsibility for the acquisition, operation and maintenance of the Property is solely that of

SCL as is the responsibility for any claim or suitof any nature by any third party related in any way to the -

Property.
‘ Section 3: Restriction on Assignment

-SCL was eccepted for the subaward because of its unique qualiﬁcaﬁor]s to acquire and manage this Property;
therefore, this Agreement shall not be assigned by SCL wrthout the prior written approval of DNR, whrch will
not be unreasonably withheld.

Section 4: Independent Capacig' of SCL

SCL and its employees or agents performing under the Agreement are not employeesor agents of DNR. SCL
will not hold itself out as, nor claim to be, an officer or employee of DNR or of the State of Washington, nor
will SCL make any claim of right, privilege, or benefitwhich would accrué to an employee under federal or
‘state laws. SCL is responsible for withholding and/or paying employmenttaxes insurance, or deductions of
~ any Kind required by federal, state and/or local laws.

Section 5: Cpmgliance with Applichble Laws

SCL agrees to comply with all applicable federal, state, and local laws, rules, regulations and policies. In
‘particular, SCL will comply with all applicable provisions of 43 Code of Federal Regulations (CFR), Part 12,
Subpart A — Administrative and Audit Requirements and Cost Principles for Assistance Programs, Subpart F —
Uniform Administrative Requirements for Grants and Agreements With Institutions of Higher Education,

. Hospitals, and Other Non-Profit Organizations, Office of Management and Budget (OMB) Circulars A-110,

A-133 and all other laws, rules, regulations and policies applicable to the USFWooperative Endangered
Species Conservatlon Fund :

Section 6: Financial Management

SCL must maintain complete and accurate records of its actual costs incurred pursuant to this Grant. Costs
must be shown in books or records (e.g., a disbursementledger or journal), and must be supported by a source
document, such as a receipt, travel voucher, invoice, bill, in-kind voucher, or similar document. SCL shall

retain such records throughout the term of the Agreement and for-a period of three (3) years after final -

,dlsbursement During such time, said records shall be made available for audit purposes durmg normal

Page A-1



business hours. Expendltures not documented and expenditures not allowed under the Agreement or
otherwise authorized by DNR shall be borne bySCL - ~

- SCL shall 1mmed1ately notify DNR in wrltmg of any material damage (other than by natural causes) to the
Property acquired with subaward funds or any suspected misconduct or malfeasance by SCL v1olatmg this
Agreement

SCL’s financial management systems must meet the'ap'plicable standards of 43 CFR § 12.921. .

Seetion 7 Reimbursement for Expenditures

DNR shall reimburse SCL for its actual cash disbursements for allaovable costs. Allowable costsunder this
Agreement are the-authorized Property acquisition expenditures incurred by SCL or on its behalf, for the
Property during the Subaward Period of the Agreement that do not exceed the total Grant award. DNR may
withhold payments for expenditures if SCL has failed to comply in any material respect with any part of this

laws

As part of the closing contemplatedto occur simtxltaneously with execution of this AgreementSCL will be
. reimbursed by warrant from DNR after the conditions set forth-in the Escrow Instructions have been met.

SCL shall report in writing to.DNR any nrOblems delays, or adverse conditions that will materially affect its
ability to meet Grant objectives or time schedules. A statement of the action taken or proposed and any
- assistance needed from DNR to resolve the situation shall accompany this drsclosure

Section 8: Recovery of Payments

In the event that SCL fails to expend funds under this Agreementin accordance with state and federal laws,
and/or the provisions of the Agreement, DNR reserves the right to recover any subaward funds DNR has
contributed under this Grarit in the amount eqivalent to the extent of noncompllance

SCL shall reimburse DNR for any overpayment or erroneous payments made by DNR to SCL under this

Agreement. Repaymentby SCL of such DNR funds under this recovery provision shall occur within-one .
“hundred eighty (180) days of receipt of a demand from DNR. Interestshall accrueat the rate of twelve percent. .

(12%) per annum from the time that payment becomes due and owing.
Section 9: Records Mamtenance

SCL sha]l' retain all financial and programmatic records, supporting documents, statistical records, and all other

'SCL records pertinent to this Agreement for a period of three (3) years followrng the date of final payment.

* The only exceptlons are the following:

1. If any litigation, claim, or audit is started before the expiration of the 3-year period, the
records shall be retained until all lltrgatlon claims, or audit findings involving the records have been resolved
and final action taken.

2. Records for the Property shall be retained for 3 years after finailisposition of the Property
3. When records are transferred to or mamtamed by DNR, the 3-year retentron period is not
~ applicable to SCL. '

Page A-2
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~ At no additional cost, these records, including documents generated under the Agreement, shall be subject at
all reasonable times to inspection, review, oraudit, by DNR, the Office of the Washington State Auditor, or
other authorized state ofﬁcrals so authorized by law, regulation, or agreement

Section 10: Enforcement

- Inthe event of non-compliance with any of the terms or conditions of the Agreement by SCL, DNR may elect
'to exercise any or all remedies availableto it under the Agreement, or any other provision of law. This shall
include, but not be limited to, specific performance, temporarily withholding cash payments pending correction
of a deficiency, disallowing all or part of the costf the activity or action that is not in compliance with the
terms and conditions of the Agreement, and wholly or partly suspending or terminating the grant subaward to
SCL. As a funding source to DNR for the Agreement, USFWS isa third-party beneficiary to the Agreement.

In that capacity, USFWS may elect to exercise any or all remedies against SCL subject to prior coordination -

with and authorization of DNR and consistent wih the Agreement and federal law.

Section 11: Application Representations- Misrepresentation or Inaccuracx a Breach

DNR relies upon SCL’s proposal in making its determmatron asto elngrbrlrtyfor, selection for, and scope of,
funding grants. Any material misrepresentation, error, or inaccuracy in any part of the proposal may be
deemed a breach of this Agreement and could result in termination of the subaward.

Sectuon 12: Waiver

Enforcement of the terms of thisAgreement shall be at the discretion of DNR. Any forbearanceby DNR to

exercise its rights under this Agreement in the event of breach of any term by SCL shall not be deemed a
waiver by DNR of such term.or of any subsequent breach of the same or any other term of this Agreement or of

any of the rights of DNR under this Agreement. No delay or omission byDNR in exercrsmg its rights shall

impair such right or remedy or be construed as a waiver.

Section 13: Dlspute Resolution

If a dispute arises out of a breach of this Agreement and the parties cannot resolve the dispute through

negotiation, they may-agree to a mutually acceptable method of non-binding altemative dispute resolution with

-a qualified third party acceptable to both parties. If the parties agree to engage in mediating a dispute, they
shall each pay 50% (fifty percent) of any costs incurred for this service. In the event a party retains an attorney
to bring suit or seek alternative dispute resolution to interpret or enforce this Agreement, the prevailing party
shall be entitled to reason_able attorneys’ fees whether or not such matter proceeds to judgment.

" - Section 14: Hold Harmless

SCL hereby releases and agrees to hold harmless, indemnify, and defend DNR and its members, dlrectors,
* officers,employees, agents, and contractorsand the heirs, personal representatives,successors, and assigns of

each of them from and against any and all liabilities, penalties, fines, charges, costs (including reasonable
. attorneys’ fees), losses, damages, expenses, causes of action, claims, demands, orders, judgments, or

administrativeactions, including injury to or death of any person, or physrca] damage to any property, arising
out of or resulting from breach of the Agreement by SCL or any act or omission of SCL, its employees, agents,
contractors, or licensees and guests on the Property, including the violation or alleged violation of, or other
failure to comply with, any state, federal, or local law, regulation, or requirement, including without limitation
the Comprehensive Environmental Response, Compensation and Liability Act and the Model Toxics Control
Act, except to the extent due to the negligent acts or omissions of the indemnified parties. -
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“Section 15: Order of Precedence

This Agreement is entered into, pursuant to, and under the authority granted by applicable federal and state
laws. The provisions of the Agreement shall be construed to conform to-those laws. . In the event of an
. inconsistency in the terms of this Agreement, or between its terms and any applicable statute, rule, or policy or
procedure, the inconsistency shall be resolved by giving precedence in the fol]owmg order: (1) applicable
federal/statestatutes and regulations; (2) the Special Provisions of the Agreement; (3) the General Provnsnons
of the Agreement; (4) the Agreement; and, (5) any other attachments or provisions incorporated by reference or
otherwise stated in the Agreement.

Sectlon 16: Govermng Law/Venu

This Agreement shall be construed and mterpreted in accordance with the laws of the state of Washington. In
the event of a lawsuit involving this Agreement, venue shall be proper only in Thurston County Superior,
Court. SCL, by executlon of the Agreement acknowledges. the jurisdiction of the courts of the state of
Washington. :

* Section 17: Severabilitvv

If any provision of this Agreement or any provision of any document incorporated by reference, or the
application thereofto any circumstance, person or place, shall be held by a court or other tribunal of competent
_jurisdictionto be invalid, unenforceable or void, then such invalidity shall not affect the other provisions of this
Agreement which can be given effect without the invalid provision, or such provisions as applied to other
‘circumstances, persons or places, and to this end the provisionsof this Agreementare declared to be severable
so as to effect the intent of the parties to this Agreement to the fullest extent possible. :

Section 18: Billing Procedures

P

Upon closing in accordance with the Escrow Instructions, SCL wnll be advanced by warrant from DNR all
allowable costs to date involved with the acquisition of the Property subject to compliance with the
requirementsof Section 7 Reimbursementof Expenditures, and those Escrow Instructions. All invoices must
* reference the Cooperative Agreementnumber and the Application for Federal Assistance number. At the end
of this Cooperative Agreement period, SCL shall arrange for delivery to DNR of a final Closing Statement
w1th the following statement attached:

SCL assures DNR that all expendltures were mcurred in full compllance with OMB Circular
A —133 or its applicable audit regulations. Disallowed costs if found during the retention
period of this subaward will be promptly refunded to DNR. o

If, during the retention period of this subaward (see Section 9: Records Maintenance), a finding or quesfioned

cost is found related directly to this subaward, thenSCL will promptly notify DNRin order to proceed with _

resolution of such matter as may be required by USFWS.or applicable federal regulations.

Section 19: Audit Requirements

SCL is required to have an audit based on guidelines in OMB Circular A-133. The audit becomes part of the
reporting package that is required to be submitted to the Federal clearinghouse. If there are audit findings or
questioned costs associated with this grant, a copy of the reporting package is also to be submitted to DNR
within 30 days of the completed audit. If there are no audit findings or questioned costs the SCL may provide
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DNR with either the reporting package or written notificationthat an audit was conducted and that there were

~ no findings or questioned costs within 30 days of the completed audit. -

Section 20: DeBarment Certification and Comp_lifmce

By execution of this Agreement and subaward, SCL certifies to DNR that it is not delinquent on any federal
debt pursuant to OMB Circular A-129, and that it is not or its principals are not presently debarred, suspended,

proposed for debarment, declared ineligible, or voluntarily excluded from covered transactions by any federal .

agency pursuant to government-wide regulations (E.O.’s 12549 and 12689). In addition, by execution of this
Agreement, SCL certifies it will complywith the Clean Air Act (42 U.S.C. §§ 7401 et seq.) and the Federal
Water Pollution Control Act (33 U.S.C. §§ 1251 et seq.) as amended. Violations will be reported to DNR, the
USFWS, and the Regional Office of EPA. If SCL cannot certify this statement, attach a written explanation
for review.by DNR. ' ‘
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Attachment B

SPECIAL PROVISIONS
" DNR Agrees to:
A. Serve as the recipient of the Grant and coordinate a subaward to SCL, make application for .

reimbursementwith USEWS under the Grant, and receive Grant funds in an amount of $742,300, (SEVEN
HUNDRED FORTY TWO THOUSAND THREE HUNDRED AND N 0/100 U.S. DOLLARS).*.

B. Provide a subaward to SCL in an amount not to exceed $723,800 (SEVEN HUNDRED TWENTY
THREE THOUSAND EIGHT HUNDRED AND NO/100 U.S. DOLLARS) subject to avallablllty, for the
acquisition of the Property

C. Provide m-kmd matchmg propertles valued at $460,000 (FOUR HUNDRED SIXTY THOUSAND
AND NO/100 U.S. DOLLARS).

SCL Agrees to:
A. ‘Acquire ownership of the Property in accordance with the terms of this Agreement.

B. Record a deed of Conservatlon Easement on the Property in the count(les) in which the Property is
located as a condition of receiving funds under this Agreement

C. Develop and Submit a Stewardship Plan (hereinafterreferred to as “Plan’;) for the managementofthe

Property in perpetuity toprotect and enhance its significant natural features in accordance with the intend_ed
conservation purposes of the Grant. The Plan will address management goals, methods and strategies and

address key managementissues relating to habitat for endangered species. The Plan must be provided to DNR

* for approval no later thanMarch 31, 2008

D. Provide documentatlon to DNR to show that SCL or any of its assigns are taking appropriate stepsto

secure the necessary resources to provide for the perpetual managementof the Property to enhance the natural
biological values to fish and wildlife species provided by DNR’s Habitat Conservatlon Plan in accordance with
. the intended habitat and conservation purposes of the Grant

E. Provide the thlrd party match value, as required in the Grant, including in-kind match value, land
match value and/or cash value. The match required in the Grant is $910,000 (NINE HUNDRED TEN
i THOUSAND AND NO/100 U.S. DOLLARS), and includes the followmg components:

L - Land match from SCL and DNR;
2. In-kind cash match value fran SCL.

Special Conditions?

The following conditions are specifically appllcable to the acquisition of real property using federal funds;
‘other conditions may also apply.
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A. The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 and the
‘Government-wide regulations 1mplementmgthls Actas published by the U.S. Department of Transportatlon in
49 CFR Part 24 :

B. - The purpose for which the Property will be used is a determinant of whether other conditions will:
- apply. The following are examples of these conditions, which should be taken into consxderatlon priorto the

acquisition.

1. If construction is anticipated in a floodplain or wetland, then Executive Order 11988

(Floodplain Management) and ExecutiveOrder 11990 (Prbtection of Wetlands) will apply. '

2. If the site has known or potential cultural or historic importance, the Natlonal Historic
Preservation Act of 1966 will apply.

3. If the site contains, or the proposed use may impact, endangered species, Section 7 of the
" Endangered Species Act will apply.

4, If the intended use of the Property is anticipated to trigger the development of an -
Environmental Assessment(EA) or an EnvnronmentalImpact Statement (EIS), the EA or EIS

will apply to the acquisition.

C. Lands or waters may not be acquired for the purpose of mitigating fish or wildlife habltat losses, where

~ the obligation to mitigate is incurred by another federal or state agency.

D. SCL issued news releases or other publications referring to the acquisition of the Property shall

acknowledge that funding wasmade possible through the USFWS and DNR. SCL shall send two copies of

such publications to DNR with a transmittal that identiﬁes the sendet and the publication.

E. That unless walved by DNR, DNR and the USFWS have the non—exclusxve right to obtam reproduce, ‘

publish or otherwise use the data first produced under this Agreement; and authorize others to receive,
reproduce, publish, or otherwise use the data.

Attachment C- Grant

Attachment D- Legal Description of Property

Attachment E- Conservation Easement
Attachment F-Escrow Instructiors g
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Attachment C

HCP Land Acquisition Grant Proposal
Project Statement for Boulder Creek Acquisition

NEED: This project is being undertaken to permanently protect a.1,080 acre parcel in Boulder Creek watershed,
Skagit County, Washington. The land to be acquired by this project is located along the lower Cascade River about
5 miles east of the town of Marblemount. The project is being pursued by Seattle CityLight in cooperation with The
Nature Conservancy to preserve and improve habitat conditions for a number of species listed under the Endangered
- Species Act, as well as State Sensitive species. The upper Boulder Creek watershed contains over 200 acres ofold-
growth forested habitat that provides suitable habitat for marbled murrelets and northern spotted owls. Surveys
conducted on adjacent state and federal lands have identified use by both species. Boulder Creek is a major tributary
to the lower Cascade River, which provides important foraging and roosting habitat for bald eagles as well as
migration and rearing habitat for bull trout, steelhead trout, and Chinook salmon. These species are covered under
the Washington Department of Natural Resources (DNR's) Habitat Conservation Plan (HCP). The proposed
acquisition project would complement conservation provided for these species by the DNR HCP. . :

The purchase of the Boulder Creek parcel would be completed by Seattle City Light (SCL) as part of its ESA Ealy
Action Program (EAP). The property is presently owned by a private landowner: Boulder Creek Associates. SCL
has been discussing the purchase of the parcel with Boulder Creek Associates for about two years, and now has
matching funds available through the EAP for this purchase. The landowners are-willing to sell the property, and
have recently decommissioned the logging road that runs through the parcel in preparation of sale. ‘

Tn addition to supporting DNR’s HCP, the proposed project is consistent with'the Skagit Watershed Council's (SWC)
Strategic Approach for habitat protection and restoration projects. The Cascade River is a priority area for land
acquisition and restoration projects in the Skagit River basin under the SWC’s strategy document. The Boulder
Creek acquisition project is consistent with the key elements of the SWC’s strategy which include: 1) protecting the
best remaining habitats first; 2) protecting the highest priority species- Chinook salmon, bull trout, and steelhead; 3)
providing protection and restoration which are contiguous to high quality habitat areas; and 4) promoting salmon
conservation partnerships within the watershed.

The Boulder Creek acquisition project also supports the Draft Recovery Plan for the Coastal Puget Saund Distinct

" Population Segment of Bull Trout (USFWS 2004). The Cascade River supports one of the healthiest and most
abundant bull trout populations in the Skagit River basin, with over 500 adult spawners estimated as present in this
drainage (WDFW 1998). The Draft Recovery Plan identifies sediment and other forms of physical disturbance from
timber harvest as the major threat to Cascade River population of bull trout. In particular, the Recovery Plan
identified the lower Cascade River as one of ten areas in the Puget Sound region where reducing sediment sources
generated by forest management is high priority. The acquisition of the Boulder Creek parcel would rcpresent one of
the most lmportant recovery actions for bull trout to date in the Skagrt Rive watershed. = - N

OBJECTIVE The objective of this project is to acquire and place into permanent protectlon I, 080 acres of
privately held lands located in the Boulder Creek watershed (Figure 1). We are presently in negotiation with the -
property owners for the purchase of this parcel, and will soon initiate an independent appraisal of the property.
Upon completion of the acquisition, this property will be owned by SCL, and designated a conservation preserve
managed under SCL's ESA lands management program. Puchase of this parcel would result in the elimination of
timber harvest and road building within the upper Boulder Creek watershed.. We anticipate that the proposed '
acquisition Wwill require less than six months to complete. ‘Boulder Creek Associates has sail that they foresee no
.major problems for the sale of the land to SCL. Boulder Creek Associates has recently completed a DNR approved
decommissioning of roads on this parcel. Staff from SCL's Real Estate and Environmental Affairs divisions would
complete the acquisition of the Boulder Creek Parcel. SCL's EA program would provide the funding for the staff
time necessary to complete the acquisition.
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EXPECTED RESULTS OR BENEFITS: The conservation purchase of the Boulder Creek parcel from private
landowners would benefit ESA-listed and State Sensitive wildlife and fish species by:

1) placing over 200 acres of old-growth forest into permanent protection;

~ 2) - minimizing human disturbance and providing isolation to marbled murrelets and northern spotted owls in the
old-growth and mature forested areas;

3) protecting and improving the water quality, channel stability, and habitat conditions of Boulder Creek and the
lower Cascade River downstream of Boulder Creek; '

4) protecting and improving over 3.5 miles of high qualityspawning and rearing habitat for bull trout in Boulder
Creek, and protecting and improving the lower 1.0 miles of this stream used by anadromous steelhead trout and
Chinook salmon;

5) improving habitat quality and water quality conditions for bull trout, Chiook salmon, steelhead trout, and other

~ aquatic species by reducing sediment loads into the lowest 4.0 miles of the Cascade River; and

6) protecting and improving 5.5 miles and approxrmately 130 acres of riparian habitat for sensitive amphlblans
residing in Boulder Creek. \ :

The project would benefit DNR‘s HCP species protection goals by: 1) eliminating & major gap in the conservation

protection of the lower Cascade River watershed contiguous to state and federal lands; 2) creating a continuous

protected corridor of high quality aquatic and riparian habitat within the Boulder Creek drainage; 3) linking high
quality old-growth forested habitats present in the upper Boulder Creek watershed with similar high quality habitats
across the landscape on contiguous state (DNR), national forest, and national park lands; and 4) protecting the
watershed and aquatic processes that are vital to sustaining the high quality habitat wildlife and fish conditions
present in Boulder Creek and old-growth areas in the upper watershed

Boulder Creek possesses excellent habitat conditions for salmonid fish because of clean and coarse substrates, a
diverse streambed morphology dominated by boulders and cobbles, clean and cold water quality conditions, and low
levels of human disturbance. Logging disturbance to Boulder Creek has been minimal in areas that have been .
harvested due to streamside buffers and low road densities in the watershed. The source waters of Boulder Creek,
the state’s Granite Lakes Natural Resource Conservation Area (NRCA) provide year-round flows of cold water that
are capable of supporting aquatic sensitive species including bull trout, “spotted frogs, tailed frogs, and Cascade
salamanders.

The Boulder Creek watershed provides habitat for seven species on the Federal Endangered Species List: bull trout,
Chinook salmon, bald eagle, northern spotted owl, marbled murrele grizzly bear, and gray wolf The parcel is
located within a region of the North Cascades known use area. forgray wolves, and lies within the Notth Cascades
Grizzly Bear Recovery Zone. All of these species, except the grizzly bear, are covered under DNR's HCP for
Washington State (Table 1). Habitat for these species is provided in the Boulder Creek watershed because of the
high quality habitat conditions present in the watershed, and because the majority of the watershed is protected from
human disturbance. The proposed acquisition will eliminate a major threat to these listed species in this watershed,
will create a continuous corridor of permanently protected riverine and riparian habitat, and will link high quality
upland habitats present in the lower and upper areas of the watershed with a vast network of surroundmg public lands

Bull Trout - The Draft Recovery Plan for bull trout for the nathem Puget Sound was completed in July 2004, and
the final version should be released in 2005. The Cascade River supports one of the largest bull trout populations in
the Skagit River basin, with over'500 adults spawning in the Cascade River subbasin ach year. Boulder Creek
provides excellent habitat for the spawning, juvenile rearing, and adult life stages of bull trout and steelhead. The

- project will benefit bull trout by creating a continuous corridor of high quality migratory habitat in Boulder Geek
and the lower Cascade River, and by improving habitat for spawning and rearing fish by reducing sediment loads
from a large watershed area. The proposed-acquisition would also protect and improve water quality conditions in
Boulder Creek and the lower Cascade River, especially the clean and cold water required by bull trout.” The lower
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Cascade River watershed was identified as a high priority area for minimizing timber harvest impacts and reducing
sediment loads in the Draft Recovery Plan. If funded, the proposed project will support the Draft Recovery Plan by
achieving the following recovery actions:

1) Removing unstable and problem roads from sediment delivery (p.238). The proposed project will result in the
decommissioning of logging roads in the ugper Boulder Creek watershed,;

2) Implementing measures to restore natural thermal regimes (p.240). The project will result allow for the growth

. of a natural riparian area along Boulder Creek that will improve a naturally cold thermal regime;

3) Restoring and protecting groundwater and hyporheic sources.of water (p.242). Thé project will result in
improved infiltration of groundwater, mcreasmg hyporherc inflows to Boulder Creek, by eliminating tlmber
harvest and road building.

4) Reducing anthropogenic sediment sources generated by forest management (p. 243). The project will eliminate
all forest management activities on 1,080 acres of land in the Bouldér Creek watershed. The will substantially
reduce a major potential source of sediment to Boulder Creek and the bwer Cascade River. . Elimination of
loggmg and reducing sediment loads will have provide a secondary benefit by reducing a major source of
nutrients to the lower Cascade River watershed.

5) Restoring and protecting riparian areas (p.247). The project will result in growth of mature forested and
riparian areas along Boulder Creek. : -

Marbled Murrelets and Northern Spotted Owls - Over 200 acres of the upper Boulder Creek watershed i is vegetated

by old-growth Douglas-fir and western hemlock forest. This area of the watershed is adjacent to old-growth forested

lands on adjacent DNR property. In combination, the old-growth areas located on the Boulder Creek property and

- on adjacent DNR lands provide a large extensive patch of undisturbed habitat that is valuable tomarbled murrelets,
northern spotted owls, and other species depending upon or preferring oldgrowth forests. Marbled murrelets and
northern spotted owls have been documented to use habitats on DNR and U.S.Forest Service lands located in close
proximity to the proposed acquisition site (Figure 2). The proposed acquisition area i$ located within management
circles for know spotted owl territories (WDFW PHS database 2005). Surveys for the presence of marbled murrelets

~ and spotted owls have not been conducted on the subject property, although habitat present-in the upper Boulder

- Creek watershed certainly possesses the habitat characteristics preferred by these two species. If funded, the

acquisition project will support recovery actions consistent with’ the final Recovery Plan for the Marbled Murrelet

(USFWS 1997) by:

1) mamtammg potentlal and suitable habitat in larger contlguous blocks whlle mamtammg the current north/south
and east/west distribution of nesting habitat (. / 39);

2) increasing the amount and quality of suitable nesting habitat (p. / 42) -

3) decreasing fragmentation by increasing the size of suitable stands to provide a larger area of interior forest
conditions (p. /42); and

4) protecting "recruitment” nesting habitat to buffer and enlarge existing stads, reduce fragmentatlon and provide
replacement habitat for current suitable nesting habitat lost to disturbance events (. /43).

These recovery actions will be achieved by protecting the existing 200+ acres of oldgrowth. forest habitat present in
the upper Boulder Creek watershed, by creating a habitat buffer around this area by the elimination of vehicles and

timber harvest activities, and by allowing approximately 800 acres of surrounding secondgrowth forested stands to

achieve suitable habitat conditions for marbled murrelets and northern spotted owls. The existing oldgrowth forest
‘stand represents a "core area" for current habitat use by these two species, which will expand over time through the
maturatlon of existing second-growth stands.

Bald Eagles - The Cascade River is extensively used by overwintering bald eagles for daytime foragmg habitat and
communal night roosts. Bald eagles are attracted to the Cascade River because of its close proximity to the Skagit
River, by excellent habitat conditions provided by a mature and diverse riparian hardwood community that is located
along the stream, by abundant numbers of spawning salmon, and by low levels.of human dlsturbance The project
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will benefit bald eagles reducing sediment impacts to lowerBoulder Creek and the Cascade River, and by protecting
and improving mature forested habitats preferred by bald eagles for night roost habitat along the lower Cascade
River, -

Chinook Salmon - The lower end of Boulder Creek is used by Chinook salmon for spavning and juvenile rearing .
(WDFW 1975). The lower Cascade River is used as a migration corridor and rearing area for Cascade River Spring
Chinook salmon, which are among the most thréatened Chinook populations present in the Skagit watershed. The
acquisition project would provide permanent protections and improvements to habitat located in Boulder Creek and
the Cascade River downstream of this tributary. The proposed acquisition would improve water quality conditions
for Chinook salmon spawning and rearing in Boulder Creek and the lower Cascade River by reducing sediment loads
and nutrients inputs, and by protecting and lmprovmg a high quality riparian corridor that is important for sustaining
cold water temperatures. ‘

Unlisted Species - The Boulder Creek watershed provides habitat for at least twelve unlisted species covered by
DNR’s HCP (Table 1). The high quality habitat present in the project area and adjacent areas of the watershed
supports a diverse assemblage of species, including sensitive species that are highly susceptible to human
disturbance. These include federal candidate species for ESA listing (spotted frog, Pacific lamprey), federal species
of concern (tail frog, Cascades frog), state candidate species (golden eagle, pileated woodpecker, Vaux's swift), and
other sensitive species (northern red-legged frog) (Table 1). The proposed project will benefit these species by
eliminating the landscape fragmentation currently resulting under the existing primary land use of the watershed,
which is commercial timber harvest. These species will also benefit from the preservation of existing mature forest,
and the improvement of habitat over time as the acquisition property ages-and develops more complex habitat
structure. In addition, these species will realize landscape-level benefits because of the connectivity with extensive
- state and federal habitats,

APPROACH: This project would be sponsored by SCL as part of the City of Seattle's ESA Early Action Program.
This voluntary program was implementd in 2000 to support the recovery of ESA-listed fish species within those
watersheds where the City has major land holdings, water supply projects, or hydropower projects. The program has
resulted in the acquisition of over 740 acres of high quality habtat for bull trout and Chinook salmon in the Skagit
Watershed over the past five years. These properties are held in perpetuity by the City for ESA species conservation,
and are managed and monitored by ecologists with City Light's Environment Division. f addition to the EA
program, SCL's Land Acquisition Grants (LAG) program has preserved and presently manages over 4,000 acres of
-high quality habitat for wildlife in the Skagit Watershed. The LAG program successfully completed a land transfer -
from DNR to SCL in the Illabot Creek dramage for improved wrldhfe species protection and conservation land
management. :

SCL's ESA Early Action Program would provrde the matching funding for this project. SCL's partner on this project
is The Nature Conservancy, who originally developed this acquisition project. Purchase of the properties would be
completed through a cooperative effort of SCL's Environment and Real Estate divisions. Upon acceptance of a
purchase offer by Boulder Creck Associates determined by a fairmarket appraisal, a fee simple purchase would be

. completed by SCL’s Real Estate Division. SCL would work closely with the agency sponsor, DNR, to dewvelop a
long-term restoration and management plan for the acquired property that would enhance the specresprotectlon and
conservation value of both SCL and:DNR land holdings in the lower Cascade River.

LOCATION: The project is located in the Boulder Creek watershed (Figure 1), which is a major tributary to the

Cascade River east of the town of Marblemount, Washington. The acquisition area is 1,080 acres, which

encompasses the upper Boulder Creek watershed (Figure 3). The project is located in Skagit County, Township 35
N, Range 11 E, Sections 22, 26, 27 and 35. The property is located entirely on commercial forest lands located

" along the south side of the Cascade River. Lands to the immediate east and west of this property are DNR School

Trust and Forest Board lands (Figure 1). DNR's Granite Lakes Natural Resource Conservation Area is located along

the southern boundary of this property. These state lands lie within a larger matrix of publicly owned lands managed
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"by the U.S. Forest Service and National Park Service. The private lands located immediately north of the property
towards the Cascade River are owned by the Cascade Timberlands (Olympic Resource Management Company).
Some private lands (160 acres) are also located immediately south of the acqulsmon area, and are owned by Aloha
Lumber Corporation.

The lower 800 acres of the Boulder Creek property are mainly second-growth Douglas-fir and western hemlock

- forest with most of this area harvested in the early 1970s. Some areas within the northern portion of the property
were harvested in the early 2000s. The southeast triangle of the property (Figurel) contains over 200 acres of old-
growth Douglas-fir and western hemlock forest. This extensive old-growth stand is situated in steep terrain between
3,000 and 5,300 ft elevation.

ESTIMATED COST: The majority of the cost for this project will be for the fee simple purchase of the 1080-acre
parcel. The estimated cost for the acquxsmon of this parcel $850,000 based upon recent discussions with Boulder
Creek Associates. The federal finds requested for the prOJect are $742,300. SCL will provide $150,000 cash

- funding for this project, and will also provide an inkind match of SCL Early Action conservation lands -
(approximately 200 acres) located along the Suiattle River that have an estimated value of $300,000. The project
sponsor, Washington Department of Natural Resources, will provide an in-kind property match value of $460,000
for this proposed project. The Granite Lakes Natural Conservation Area, which form the headwaters of the Boulder
Creek watershed, will be DNR's in-kind match for this project. The total non-federal match is $910,000,

. representing 55.1% of the project total cost. See cost breakdown sheet attached for details of project expenses.
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Table 1.. Species considered in Boulder Creek acquisition project.

Common | Scientific Name | Fed/State | Covered | Within | Suitable Habitat Known Use by
Name : ‘Status by HCP? | Species Onsite? Species?
Range? g ' ' -
Bull Trout | Salvelinus Federal Yes Yes | High quality Yes. Lower Cascade | -
: confluentus threatened spawning, River basin is
holding, and migration and
rearing Jj'?venile rearing area.
Chinook Oncorhynchus Federal Yes . Yes | High quality. Yes. Present in
Salmon tshawytscha threatened : spawning lower Boulder Creek
and Cascade River. %
Bald Eagle | Haliaeetus Federal Yes Yes | Yes. High quality Yes. NPS and TNC
leucocephalus threatened riparian habitat winter counts along
and abundant Cascade River. £
o forage base.: :
Northern Strix occidentalis Federal " Yes Yes Yes. Old-growth / | Yes. Multiple
Spotted caurind threatened mature Douglas- | northern spotted owl
| Owl fir and western centers on adjacent .
.hemlock forest. DNR and USFWS
' o lands. ¥ :
Marbled Brachyramphus - Federal Yes Yes Yes. Old-growth/ | Yes. Multiple. -
Murrelet marmoratus threatened : mature Douglas- | observations on
marmoratus fir and western adjacent DNR and
’ hemlock forest. USFS lands (WDFW
: . PHS database). &
Gray Wolf .| Canis Iupus‘ Federal - Yes Yes - | Yes. ® No. Documented as
' threatened : ‘ present in nearby
North Cascades
National ParkZ
Grizzly Ursus arctos - Federal ‘ No Yes Yes. No. Docuhented as
Bear horribilis threatened : present in nearby
= ' North Cascades
| National Park ’
Spotted Rana pretiosa Federal Yes Yes | Yes. High quality | No. Present in
Frog candidate stream habitat amphibian surveys in
(pools). nearby North
: Cascades Natjonal
Park. 4 o
Pacific Lampetra . Federal ~Yes . | " Yes Yes. High quality | No. Observed in
Lamprey tridentata candidate riverine habitat. upper Skagit River
‘ fish surveys. ¥ '
Pége C-6
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Suitable Habitat

Known Use by

Common | Scientific Name | Fed/State | Covered | Within
Name T Status by HCP? | Species ‘Onsite? Species? © -
: Range? .
Tailed Frog | Ascaphus truei -Federal - Yes Yes' | Yes. High quality [ No. Observed in
species of ' stream habitats NPS amphibian
concern with cold water surveys in North
temperatures. "Cascades National-
.o Park. ¥
Cascades Rana cascadae  Federal -| = Yes Yes Yes. High quality | No. Observed NPS
Frog ' species of pool habitats; cold | amphibian surveys in
R concern water North Cascades
temperatures. ‘| National Park. ¥
Noithern Accipiter gentilis | . Federal Yes Yes Yes. Old-growth | No.  Confirmed
Goshawk species of /mature forested | nesting sites in
* concern ‘areas provide high | nearby North
' , quality nesting Cascades National
sites. : Park. Z ‘
Golden Aquila chrysaetos State Yes Yes | Yes. Yes. Occasional fly-
Eagle candidate over of Cascade
' ‘ Riverwatershed. % -
Pileated . Dryocopus State Yes Yes Yes. High quality | No. Observed in
wood- pileatus . candidate ' upland forest nearby watershed
pecker ' habitat with during NPS and
abundant snags. USFS wildlife
. surveys. £
Vaux's Chaetura vauxi State ~ Yes Yes Yes. Mature Yes. Observed by
Swift candidate ' : Douglas-fir and Fayette Krause
’ western hemlock | (TNC) during field
forest. trip on Sept. 12,
’ ' 12005.
Northern Rana aurora Other Yes Yes | Yes. High quality | No. Observed in
red-legged .| sensitive : pool habitats; cold | NPS amphibian
frog "I species water surveys in North
‘temperatures. Cascades National
| Park. ¥ -
Olive- Contopus cooperi Other “Yes Yes Yes. Snags in old- | No.. Observed in
Sided ‘ sensitive ' growth areas NPS bird surveys in
Flycatcher species provide high North Cascades
' ' quality habitat. National Park.
Long-eared | Myotis evotis Other Yes Yes | Yes. Old-growth' | No. Identified as
Myotis ‘ sensitive ‘ ' forested areas “abundant during bat
species provide high surveys in nearby
quality roosting North Cascades
habitat. National Park. ¢
—~
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Within

Common | Scientific Name | Fed/State | Covered Suitable Habitat Known:Use by
Name Status by HCP? | Species Onsite? Species?
: L Range? -
Long- . Mpyotis volans Other Yes Yes Yes. Old-growth | No. Identified as
legged sensitive forested areas present but
Myotis species provide high uncommon during

quality roosting
habitat.

bat species surveys
in nearby North

Cascades Ngtional

Park. &

L WDFW Bull Trout/ Dolly Varden Inventory (1998)

National Park Service biologist, 4/6/2005
4-WDFW Salmon & Steelhead Inventory (SASSI) Database (2004)
Tech Report NPS/NOCA/NRTR-2003/1.

4- WDFW Priority Habitats & Species Database (2000)
Threatened & Endangered Species web page.

4 Pers. Comm., Reed Glesne, National Park Servxce blologlst 4/6/2005
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United States Department of the Interior

FISH AND WILDLIF) SERVICE

911 NE 11" Avenue
Portland, Oregon 97232-4181

In Reply Refer Fo:
MBSP/FA

November 30, 2007

Omroa Bhagwandin, Progeam Manager
Washington Department of Natural Resources
P.O. Box 47014

-Olympia, Waslnugtou 98504-7014
Subjcct: Notice of Federal Assistance Award for E-.I(I-HL-Z. Afncndmcnt #3
Dear Omroa:

The enclosed Applwauon for Federal Assistance, E-10-HL-2 Amendment #3, Bouldcr
Creck. time extension, is approved effective November 23, 2007. The performance
period of this award is November 1, 2005 through June 30. 2008.

Terms of Acceptance: Per http://wiw.doi.gov/pam/TermsandConditions.htmt,
acccpmme of a Federal Financial award from the Department of the Interior (DOT)
carrics with it the responsibility to e aware of and eomply with the terms and conditions
of the award, Acceptance is defined as the start of work, drawing down funds, or
accepting the award via electronic means. Awards are based on the application submined
1o, and a5 approved by DOT and sre subject to the termis and conditions incorporated
cither directly or by reference to the follawing:

e Program legislation/regulation.
s Special terms and conditions.
o Code of Federal Regulations/Regulatory Requirements, as applivcable

- 3 CFR
Assistance ngmm

3 Cr

R 12(E) Buy American Requirements for Assistance Proprams
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43 CER 12(C} Uniform Administrative Requirements for Granis and Goor

rreements 1o State and Local

erative

Uniform Administrative R s and Cooperative
Agreemonts with Institutions of Higher Education. Hospitals, other Non-Profi
and Commercial Orianizations :

43 CFR 43 Govemmentwide Reguirements for a Drup-Free Workplace

43 CFR 42 Governmentwide Debarment and Suspension {Nonprocurement]

43 CER 1

New Restrictions on Lobbying

Specials Conditions and Provisions:

Federal funds may not be used to acquire the subject property until documentation
of the match property has been approved by the Service, Documentation shall
consist of identification and approval of the property, an uppraisal to Yellow
Book standards and a review appraisal, and title vesting evidence.

. 4

The deed of purchased properties shall be encumbered to ensure that the land will
be managed in perpetuity to provide habitat for endangered species consistent
with the goals and objectives of this grant. Evidence of such shall be included as
part of the annual report. In the event thai the terms for perpetual conservation are
violated the property will be subject to transfer, replacement, or repayment to the
United States pursuant to 43 CFR 12.71.

Prior to accessing funds for the purchase of property, the following conditions must be
completed: , ‘

1. A state-certified general appraiser must conduct an appraisal that mects Federal
land acquisition standards. Specifically the appraisal must comply with the
Usiiform Appraisal Standards for Federal Land Acquisition (UASFLA) .

hitp:/twww usdoj.gov/enrd/land-ack/yb2001.pdf. This must occur for the

property or properties you plan to purchase.‘ 3

2. Following the appraisal, a review appraisal is required. The review appraisal can
be provided to your agency by contract or through agreement with another state
agency. A certified or licensed review appraiser must condugt the review
appraisal, If you do not have access 10 a centified or licensed review appraiser the
Division of Federal Assistance can coordinate with the Appraisal Services
Directorate (ASD) under the Department of Interior, National Business Center to
conduct the review appraisal for you. .Please be awnre, however, that if ASD is
asked to perform the review, they must also write a stpiemem of work up front
and provide you with a list of assignment-qualified appraisers from which you
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may choose to perform the assignment. Also be aware that workload issues in the.
ASD may affect the timeliness of the appraisal coordination and review process.

bl

T'he appraisal and review apprmsal documents must be submitted to the Division
of Federal Assistance for review and approval before Federal funds can be uwd to

purchase the ]and

Once these three cundmnns have heen met, we will notify you that the appraisal has been
approved. Once approved you may move forward with formal negotiations for acquiring
the property evaluated in the review appraisal, according to the terms of the Grant.

Thank you for your interest and efforts in supporting conservation efforts for fish and
wildiife and their habitats, 1 you have any questions regarding the above steps, please
contact me at 503-231-6128 or Heather Hollis at 503-231-2372.

Sincerely,

Al

J.-Frederick Caslick, Ph.D.
Chief, Division of Federal Assistance

v

Enclosure

TAKE PRIDERE=. /
INAM ERICA%

PageC-11 - i



GRAMTEE

2.

APPLICATION FOR
FEDERAL ASSISTANCE

DATE 3UBMIFTED

ARPLIZANT IDENTIFIER
11/16/07

. YYPE QF SLIBMISSION:

P DATE RECENVED BY STATE

eresbibrnsact 0 h

STATE APFLICATION DIENTIFIER

Appigason Freagpdcelon
£ Comatrugtion 0 Conatrimiion
& NonCanetcton O Nan-Canstmciion

i PATE RECKIVED BY FEDERAL AGENEY

e

FEDERAL IBENTIFIER

il

8. Agplicant Information

|
i
T

Legul Mo
rStato of Washington

E-10-HL-2 Amd. 33’ L
- Py

Oaizerbana Unit

Department of Natural Resources

MIdress (givo olty, Couty, S:a10, endf zip coav): ;
Assot Management and Protection.Division -
" P.O. Box 47014

Nama ard telephane number of the persan (6 be condactad o0 maligs ipwihing
s application (give arca code)

Omroa Bhagwandin, Program Manhqo
(360) 902-1059

Qlvmpia, Washington, 88504-7014
. EMPLOYER IDENTIFICATION NUMBER {EIN): -

7. TYPE OF APPLICANT: fzrter aprvonale fstier inbaxt (B, Sials

Incomsyse Dirtions

916012771 A. Stuts H. Indlepencant School Dol .
i Y¥FE OF APPLICATION 8. County I Sl Uankiled inebibulkin of Highir Laamag
' €. Muniznol 4 Pavale Universty
CINew OCantinuation [©Rerdsian D. Township K. Ingiam Trd
E. tnsteratate L. Indsitiat
It Revis'an. salact apgeapriniy E Incresise Durntion 2 (gwn'?umuml M. Pronit Onganization
) ol = . Speciol Dintrict N. Otwr {Speciter
otloris) in bedes) 0, NonPrali —_—
A Increase ANzl D Dedrease Duralion 0.-NANE OF FEDERAL AGENCY
?. Decrenso Awand E Cther (sprcify heye's .

US Departmient of Interior, Fish and Wildlife Service

10. CATALOG OF FEDERAL DOMGSTIC ASSISTANCE NUMBER:
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STATE OF WASHINGTON
DEPARTMENT OF NATURAL RESOURCES -

EXHIBIT A

The Southwest Quarter of the Northeast Quarter and the West Half of the Southeast
” Quarter of Scction 22;

Southwest Quarter of the Northcast Quarter Northwest Quarter; Southwest Quarter;
Northwest Quarter of the Southeast Quarter; and the South Half of the Southeast Quarter,
all in Section 26-

Northeast Quarter of Section 27; and

The North Half of Section 35;

ALL in Township 35 North, Range 11 East of the Willamette Meridian.

Situated in Skagit County, Washington

A-s8-06 ‘
Dennis J. Gelvin, PLS 21674
Land Description & R/W Specialist
Land Survey Unit
Enginecring Division -
PO Box 47060
Olympia, WA 98504-7060
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Attachment E

After Recording Return To:
. Washington State Department of Natural Resources

Cooperative Conservation Programs ‘ : .
Asset Management and Protection Division ‘
1111 Washington Street SE ' '
P.O0.Box 47014
Olympia, WA 98504-7014

- CONSERVATION EASEMENT
Grantor: - Seattle’City Light
Grantee: 'Washington.State Department of Natural Resources
Legal: . Section 22, Township 35, Range 11; SW — NE and W % — SE; and

Section 26, Township 35, Range 11; SW — NE and NW and SW and NW
—SEand S Y2 - SE; and
" Section 27, Township 35, Range 11 NE and
' : Section 35, Township 35, Range 11; N ¥ .
Tax Parcel No(s): * - 351122-1-002-0006, 351126-1-002-0002, 351127-1- 001-0002 and
351135 1-001 0002 B

This - Conservation Easement (“Easement”) is made as of the day of

y200___, by and between Seattle City Light (SCL) (“Grantor”) and the State of
Washington, acting by and through the Department of Natural Resources (“State”) (collectively
“Parties”).

NOTICE OF GRANT

Grantor is the owner of certain real property located in Skagit County, Washington, which is
legally described in Exhibit A (“Property”). Grantor submitted.a grant proposal through State, and
. State is the recipient of a grant award of financial assistance from the U.S. Fish and Wildlife Service
(“USFWS"), funded under the 2005 Cooperative Endangered Species' Conservation Fund’s Habitat

Conservation Plan Land Acquisition grant for the Boulder Creek Project, pursuant to Application for
Federal Assistance Number E-10-HL-2 and Section 6 of the Endangered Species Act of 1973, as
amended, 16 U.S.C. §§ 1531 et seq., between State and USFWS (collectlvely and severally, the
- “Grant” (Exhibit B)), for the acquisition of the Property.
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_Grantor and State have executed a Cooperative Agreement No. CA TAA-08- 109, dated
» 2007 addressing additional terms to be performed by Grantor and State relating
to admlmstratlon of the Grant.

Thrs Easement is granted to implement the purpose and objectives of the Grant, the terms of
which are made a part hereof. . '
The specific conservation values of the Property are documented in the Grant and in an
inventory of relevant features of the Property (“Baseline Documentation”), placed on file at the
‘Department of Natural Resources, which . includes reports, maps, photographs, and other

" documentation that the Parties agree provide, collectively, an accurate representation of the Property

as of the date of the Baseline Documentation and which is intended to serve as an objectrve though

non-exclusive, information baseline for momtorlng compllance with the terms of the Easement -

(collectively- “Conservation Values”).
GRANT OF EASEMENT

NOW, THEREFORE, in consideration of the subaward by State of the USFWS Grant to
Grantor, receipt of which is hereby acknowledged, the Grantor does hereby convey and warrant,
pursuant to RCW 64.04.130, to State, subject to encumbrances, conditions, restrictions, and
limitations of record, a conservation easement on the Property In perpeturty according to the terms
set forth herein.

1. Purpose. This Easement is intended o achieve the | purpose and objectives of the
Grant and protect habitat of federal and state listed, proposed, and candidate species covered under
the State’s Habitat Conservation Plan (“HCP”) and the Endangered Species Act (16 U.S.C. §§ 1531
et seq.), and other spec1es identified in the Grant. Grantor shall not use the Property in any manner
inconsistent with all management prescriptions provided in the Grant and the below. described
Stewardship Plan as to the species identified therein. (Collectrvely, “Purpose of Easement”).

, 2.  Useand Stewardshm Plan. Grantor shall develop and submit awrltten Stewardship
Plan (“Plan”) for the management of the Property in perpetuity to protect and enhance its significant
natural features, in accordance with the intended conservation purposes of the Grant. The Plan will
' address management goals, methods and strategies and address key managerent issues relating to
habitat for threatened endangered, and other listed species. Grantor must provide a statement

outlmmg the content of the Plan that is approved by State prior to execution of the Easement. The .

purpose of the Plan is to confirm the uses and activitiés-on the Property are consistent with the terms
of this Easement. Grantor agrees to manage the Property in accordance with the Plan. The final Plan
must be completed and approved by DNR no later than March 31, 2008. The Plan will be reviewed
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and updated ona regular basis at least once every 10 years to keep the Plan current. Any changes to
the Plan will be made by wrltten amendment and approved by State which approval shall not be
unreasonably withheld.

Grantor agrees to hold and use the Property for habitat and conservation purposes as S‘peciﬁed
in the Grant. Grantor reserves the right to use the Property for any uses or act1v1tles that are not
inconsistent with the restrictions set forth herein, the Grant, or the Plan.

a. Permitted Activities. The Parties agree that activities deemed consistent with
“the purpose of the Grant and this Easement lel'ihclude but not be limited to the following:

(1) Activities related to the conservation of habitat for the threatened,
endangered and other listed species identified in the Grant including, but not limited to: maintenance,

repair, replacement, relocation and removal of existing roads, power lines, culverts, barriers to fish -

passage or other i improvements; construction, maintenance and repair of new roads research; removal
of non-native or invasive species; construction, maintenance. and replacement of fences and gates to
protect the natural features of the Property from damage; habitat restoration; and ecosystem health,

such as risk reduétion through under-burning, thinning, or harvest to stop the spread of disease or’

insect infestation.

(2)  Interpretive trail construction, maintenance, replacement and |
removal. -

(3)  Installation, mamtenance replacement and removal of signs on the
Property to limit or direct use or access, for interpretive information, as an entrance sign, and to
acknowledge the participation of the-Grantor and of any of the Grantor’s fundlng sources in the
acquisition and maintenance of the Property ‘

(4)  Theundertaking of other activities that arerequired by and subject to
compuls1on of any governmental agency with authority to require such activity; provided, that any
- such activity be conducted so that interference with the Purpose of the Easement i is avoided, or, if
avoidance is not posmble mlmmlzed to the extent possible.

&) Cutting trees, construction or other disturbance of resources, including
the removal of invasive species, to the extent reasonably prudent to remove, mitigate or warn against
an unreasonable risk of harm to persons, property or health of native species on or about the
, Property Grantor must take such steps as are reasonable under the circumstances to consult with
State prior to taking actions that, but for this provision, would not be permltted or would be
permltted only with approval from State. '
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(6) Non-commercial, low-impact public recreation 1nclud1ng, but not
limited to bird watching, hiking, and picnicking in designated areas as outlined in the Plan and
consistent with and in furtherance of the Conservatlon Values and Purpose of Easement.

(7).  Scientific research activities cons1stent with and in furtherance ofthe
Conservation Values and Purpose of Easement.

(8)  Educational activities - con31stent with and in furtherance of the
- Conservation Values and Purpose of Easement. '

(9)  Selective and/or single tree harvest of timber where spe01al
management objectives consistent with the purpose of the Grant make these harvest methods
appropriate in order to develop and maintain a multi-aged, multi-storied stand or to create diversity.

(10)  Ecosystem regeneration and/or regeneration after natural disturbances
or selective timber harvest activities pursuant to subsection (8) above.

: a 1) Vehicular use (including motorized vehicular use) in connection with
- any permitted activity listed in this subsection 2a or otherwise in the case of an emergency with the
exception of recreational activities in (5) above ‘

(12)  Any other activities agreed upon in the Plan and consistent with the
Grant. - ’ ’

b. Prohlblted Uses and Activities. The Partles further agree that the following
activities are deemed mconsmtent with the purpose of the Grant and this Easement, unless such
activities are 1mplemented n conjunction Wlth a condemnatlon action, and/or are done pursuant to
rights in ex1stence prior to the date of Easement. Prohibited activities include, but are not limited to:

, (1) - Industrial, residential and commercial uses and activ_ities'on the
Property. '

(2)  The Property shall not be further subdivided into smaller lots than
exist as of the date of Easement. Subdivision is defined as any transfer of an existing lot into
separate ownership; any changes in the boundary of the Property or any lot within the Property;
and any creation of a unit, lot, tract or parcel of real property for separate use or ownership by
any means including by lease or by implementing the condominium form of ownership.
~ Notwithstanding the above, a lot line change is a permitted subdivision when it results in (a) no

-additional lot; and (b) no material decrease in the acreage of the Property; or, (c) subject to
review and approval by State, any change in the boundary or any lot not creating an additional

“lot. _
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(3) Road or plpelme constructlon or grantlng of easements for
rlghts-of-ways for roads, power lines, pipelines, or electronic sites, not permitted above, unless such
activities are implemented in conjunction with a condemnation action.

. “@) Removal of Trees and other Vegetation. There shall be no cuttlng,
pruning, or removal of: trees and other vegetation, including downed timber, -except as may be

incidental to permissible uses and activities reserved under subsection 2(a), or with the express-

advance written approval of State, or as deemed necessary by State to preserve, protect or enhance
the Conservation Values of the Property.

" (5) Livestock grazing,

(6)  Waste Disposal. The disposal or storage of rubbish, garbage, debris,
vehicles, abandoned equipment, parts thereof, or other unsightly, offensive, or hazardous waste or
" material on the Property. Provided, however, that rubbish, garbage, and debris can be stored in
proper containers for subsequent disposal and the piling of brush and other vegetation to the extent
reasonably necessary to accommodate a perrmtted activity. .

(7)  Herbicides, Pesticides or Insecticides. The use of any herbicides,
pesticides or insecticides, except as deemed necessary in the Plan to preserve, protect or, enhance
and/or restore the Conservation Values and habitat characteristics of the Property or as may be
‘mandated by local, county, state or federal government.

- (8) Introduced Vegetation. The planting or intentional mtroductlon of
non-native spemes or other species identified as prohibited in the Plan.

9 Alteration of Land. The alteration of the snrface of the land, including
without limitation, the excavation, fill or removal of soil, sand, gravel, rock, peat, or sod or any
changes in topography is prohibited, except as permitted in the Plan and as may be incidental to
penn1531ble activities identified in subsectlon 2a above.

(10) - Structures and Improvements. Except as permitted in the Plan, the
construction of any building, structure, or other improvements of any kind, temporary or permanent,
on the Property, including but not limited to houses, windmills, wind turbines, sheds, storage tanks,
mobile homes, wells, roads, parking areas, dams and impoundments. |

(11) Mining. The exploration for, or development and extractron of,
minerals, hydrocarbons, sand, gravel, or rock on or below the surface of the Property is prohibited.
(12)  Agriculture. The planting, propagatlon ‘and growing of any plants or
trees for commer01al or non-commercnal agricultural, nursery, or gardenmg purposes is prohlblted
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13) Huntmg The huntmg, klllmg, trapping, or taklng of wildlife is
prohibited on the Property, except as deemed necessary by State to protect the Conservation Values
of the Property or otherwise allowed by State or Federal law.

3. Notice alid Approval.

a. Notice. With the exception of those uses and activities identified as permitted
~ in subsection 2a above, Grantor shall give State sixty (60) days’ prior written notice of other uses or
activities consistent with section 19 below (“Notice”). The Notice shall describe the nature, scope,
design, location, timetable, and any other material aspect of the propbsed activity or use in sufficient
detail to permit State to make an informed juglgment as to its consistency with the Purpose of this

Easement. State shall not give its written consent and approval unless Grantor demonstrates that the -

proposed use or activity is consistent with the terms, conditions, and purposes of this Easement and
will not diminish or impair the Conservation Values of the Property. Such activities or uses
approved by State under this subsection shall be deemed amendments to the Plan.

' _b. Approval. Where State’s approval is required, State shall grant, with
conditions, or withhold its approval in writing within sixty (60) days’ of receipt of Grantor’s written
request for approval. Failure to approve Grantor’s request within 60 days shall be deemed a denial

of such request. "No proposed use or activity may proceed without State’s written consent and

approval as provided herein. Provided however, if Grantor must undertake emergency action to
protect health or safety on the Property or must act by and subject to compulsion of any
Vgo'vemmental agency;-Grantor may proceed with such action without State’s approval, but Grantor
shall provide notice to State of the action as soon as practicable. '

4, Entry and Inspection. State may enter upon the Property to inspect for compliance
+ with and otherwise enforce the terms of this Easement. State is not required to have Grantor’s
permission to enter the Property for inspection, enforcement, monitoring, research, or educational

purposes; however, State will make reasonable efforts to notify Grantor, prior to entry onto the
Property, and will not unreasonably interfere with Grantor’s use and enjoyment of the Property -

except in emergencies or cases of suspected deliberate violations.

5. Successors in Interest The terms and obhgatlons of the Grantor and State under this
‘Easement run with the land and bind the Grantor’ s and State S respectwe heirs, successors, agents,
and assigns. ‘ ‘

6. .Encumbrances. Other than encumbrances for taxes and assessments lawfully -

imposed by a governmental entity, Grantor shall not encumber the Property, in whole or in part,
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without prior approval by the State, which consent shall not be unreasonably withheld, and the
USFWS. ‘ '

7. - Amendment. Ifcircumstances arise under which an amendment to or modification

“of this Easement is warranted, and State, in its sole discretion, determines that the amendment is N

consistent with and in furtherance of the Purpose of Easement and Conservation Values, Grantor and
State may jointly amend this Easement. Any such amendment shall be in writing' as mutually agreed
' to by both State and Grantor. Amendments shall become effective upon recording in the official
records of Skagit County and any other jurisdiction in which such recording isrequired. Nothing in
this section shall require Grantor or State to agree to any amendment or to consult or negotlate
regardmg any amendment, . ' '

8. Transfer.of Ownershlg Grantor may convey the Grantor’s 1nterest in the Property
toa quallfymg entity under the Cooperative Endangered Species Conservation Fund restrictions,
subject to the provisions herein, and provided the State has approved the transfer, which approval
‘shall not be unreasonably withheld, after sixty (60) days’ prior written notice to State of such intent
to transfer the Property. Approval shall be based, in part, on the financial resources, hlstory,

qualifications, organizational mission, and ability of the prospective transferee to manage the -

Property consistent with the terms of this Easement. Such notice to State shall include the name,
address, and telephone number of the prospective transferee or its representative. Any transfer of
ownership that occurs without the express approval of State shall be null and void.

a. Grantor agrees to incorporate the terms of this Easement in any deed or other
' legal instrument by which it divests itself of any interest in all or a portion of the Property, including,
without limitation a leasehold interest. The failure of Grantor to perform any act required by this
section shall not impair the validity of thls Easement or limit its enforceabihty in any way.

b. In the event Grantor intends to transfer the Property to a non-qualifying entity
under the Cooperatlve Endangered Species Conservation Fund restrictions, 43 CFR 12.932 shall be
followed in consultation with the USFWS, which is incorporated Herein.

(1)  Authorized Convey‘ance: When the Property is no longer needed for
the purposes authorized by this Grant as determined jointly by State and Grantor, Grantor must
request and cornply with disposition instructions from State. Disposition instructions will be
provided, w1th1n State discretlon in accordance with 43 CFR § 12.71 or 43 CFR § 12.932 as
applicable.

(2)  Unauthorized Conveyance/U se: If Grantor, in violation of theterms

and conditions of the Grant, sells, transfers, encumbers, hypothecates, or otherwise disposes of any

of the Property and the USFWS requires that State reimburse the USFWS a portion or all of the
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Grant proceeds, the Grantor shall reimburse State that same amount and other damages State incurs
- in connection with such violation. State reserves its right to pursue any other remedies legally
available to include specrﬁc performance

9. Transfer by State. The State may assign its rights and obligations under this
easement to a qualifying entity under the Cooperative Endangered Species Conservation Fund
restrictions and RCW 64.04.130, after sixty (60) days’ written notice to Grantor.

10. dentlﬁ_catmn of Property Acguired. The Property should be identified with
appropriate signs identifying the federal aid program as sub-awarded by the State under which the

Property was acquired. The appropriate federal aid program symbol may be used for this purpose. If

the areas are open to the public, Grantor must make provisions to inform the publrc of the location,

boundaries, and-any restrictions on use.

, 11.  Monitoring Fee. State has insufficient funding to monitor this‘Easement at present.
Grantor acknowledges that such funding is necessary for State to participate in this program.

Grantor'agrees to provide State with a $10,000 (TEN THOUSAND AND NO/U.S. DOLLARSj

endowment payable by the effective date of this Easement to be used for expenses mcurred )

monitoring compliance with this Easement.

12.  Easement Momtormg The State shall have the right to delegate momtormg and
enforcement authorlty under this Easement to any-duly appointed manager, which may include a
 federal, state, or local government agency or non- profit agency; provided that the delegation shall be
subject to the terms.and conditions of the Easement in all respects. This appointment may be
changed from time to time. Grantor shall be given thirty (3 0) days’ advance wrrtten notice of such

| appointment.

- 13. - Extinguishment, This Easement may be extinguished only by express release by the _

State, its successors or assigns or formal court order; and pursuant to condemnation. It will not be
extinguished by abandonment for non-enforcement. Grantor waives any common law right to
“extinguish or modify this Easement by adverse possessmn prescriptive easement or other activity
* inconsistent with the Grant. :

- 14.  Compliance with Laws. Grantor shall comply with all federal, state, or local laws -

while performing any of the activities on the Property.  In particular, Grantor will comply ‘with all
applicable provisions of 43 Code of Federal Regulations (CFR), Part 12, Subpart A —Administrative
and Audit Requirements and Cost Principles for Assistance Programs, Subpart F — Uniform
Administrative Requirements for Grants and Agreements with Institutions of Higher Education,
Hospitals, and Other Non-Profit Organizations, Office of Management and Budget (OMB) Circulars
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A-110, A-133 and all other laws, rules, regulatlons and polrcres appllcable to the USFWS
Cooperatrve Endangered Species Conservatlon Fund. .

15.  Dispute Resolution. Asa condition precedent to aiparty bringing any suit for breach
of this Easement, such as provided for State under section 16 of this Easement, that party must first
notify the other party in writing of the nature of the purported breach and seek in good faith to

resolve the dispute through negotiation. If the Parties cannot resolve the dispute through negotiation
‘within thirty (30) days, they may, but are not obligated to, agree to a mutually acceptable method of -

non-binding alternative dispute resolution with a qualified third party acceptable to both Parties. The
Parties shall each pay fifty percent (50%) of any costs of the services provided by such third party as
such costs are incurred. The existence of a dispute shall not excuse the Parties from performance
pursuant to this Easement. Notwithstanding the above, State may seek appropriate remedies under
subsection 16d of this Easement without prior notification or dispute resolution procedures.

. 16. State's Remedies.

a. Notice of Violation, Correctlve Action If State believes that Grantor is in

violation of the terms of this Easement or that a violation is s threatened, State shall give written notice

to Grantor of such violation and demand corrective action sufficient to cure the violation and, where
the violation involves injury to the Property, resulting from any use or activity inconsistent with the
- Purpose of this Easement, to restore the portion of the Property so injured to its condition existing
immediately before such violation, in accordance with a plan approved by State.

b. Grantor s Failure to Respond If Grantor falls to cure the violation within
thuty (30) days after receipt of notice thereof from State, or under circumstances where the violation
‘cannot reasonably be cured within a thirty (3 0) day period, fails to begin curing such violation within
the thirty (30) day period, or fails to continue diligently to cure such violation until finally cured,
State may bring an action at law or m equity in a court of competent jurisdiction to enforce the terms

of this Easement, 1nclud1ng trespasses by members of the public, to enjoin the violation, ex parte as

necessary and as allowed under applicable civil rules, by temporary or permanent injunction, and to
require restoration of the Property to the condition that existed immediately before any such injury.
* Additionally, Grantor may be required to compénsate USFWS and or dlspose of the Property
consistent with applicable federal laws and regulations.

c. Damages. State shall recover damages to which it may be entitled for
violation of the terms of this Easement or injury to any Conservation Values protected by this
Easement, including damages for the loss of said Conservation Values. Without limiting Grantor’s

liability in any way, State, in its sole discretion, may apply any damages recovered to the cost of

undertaking any corrective action or restoration on the Property.

. Page E-9



d. . Emergency Enforcement. If State, in its sole discretion, believes that
circumstances require immediate action to prévent or mitigate significant damage to the conservation
.values of the Property, State may pursue its remedies under this section without prior notice to
Grantor or without waiting for the period prov1ded for cure to expire.

e Scope of Relief. State’s rights under this section apply equally in the event of
either actual or thireatened violations of the terms of this Easement. Grantor agrees that State’s
remedies at law for any violation of the terms of this Easemenit are inadequate and that State shall be
entitled to the injunctive relief described in this subsection, both prohibitive and mandatory, in

addition to such other relief to which State may be entitled, including specific performance of the -

terms of this Easement, without the necessity of proving either actual damages or the inadequacy of
otherwise available legal remedies. State’s remedies described in this subsection shall be cumulative
and shall be in addition to all remedies now or hereafter existing at law or in equity.

" f. . Costsof Enforcement. Any costs incurred by State in énforCing the terms of -

this Easement against the Grantor including, without limitation, ‘costs of suit and reasonable
attorneys’ and consultants’ fees, and any costs of restoration necessitated by Grantor’s, or Grantor’s
- agents, employees, contractors, invitees or licensees, violation of the terms of this Easement shall be

borne by Grantor if State prevails in such enforcement. If Grantor prevails in any action by State to .

enforce the terms of this Easement, State shall bear its own costs and any costs incurred by Grantor

- in defending itself against the State 1nclud1ng, without hnntatlon reasonable attorneys’ and

consultants’ fees.

- g Sfate’s Discretion. Enforcement of the terms of this Easement shall be at the
discretion of State, and any forbearance by State to exercise its rights under this Easement in the
event of any breach of any term of this Easement by Grantor shall not be deemed or construed to be a
waiver by State of such term or of any subsequent breach of the same or any other term of this
Easement or of any of State’s rights under this Easement. No delay or omission by State in the
exercise of any right or remedy upon any breach by Grantor shall impair such right or remedy or be

construed as a waiver. Notw1thstand1ng the foregoing, nothing in this Easement shall be interpreted -

to waive or toll any applicable statutes of limitations.

h. . Waiver of Certain Defenses. With full knowledge of the provisions of this

Easement, Grantor hereby waives any claim or defense it may have against State under or pertalnlng
to this Easement based upon walver laches, estoppel or prescription.

i. Acts Beyond Grantor’s Control. Nothing contained in this Easement shall
be construed to entitle State’ to bring any action against Grantor to abate, correct, or restore any
condition on the Property or to recover damages for any injury to or changein the Property resulting

1
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from conditions or matters that predate Grantor’s acquisition of the Property, State’s acquisition of
the Easement or resulting causes beyond Grantor’s control, including, without limitation, fire, flood,
storm, pest infestation, and earth movement, or for acts or omissions of State, the public or
trespassers, or from any prudent action taken by Grantor under emergency conditions to prevent,

abate, or mitigate injury to persons or property (including without limitation to- the Property)

resulting from such causes,

je USFWS as Thlrd-Par_ty Beneficlal_y State is the 1ntended beneﬁmary of this

Easement with full power of enforcement As a funding source to the State for the Grant, USFWSis .

.athird-party beneficiary to the Easement. In that capacity, USF WS may elect to exercise any and all

remedies against Grantor subject to prior coordlnat;on with State and consistent with the Easement ,

and applicable federal laws-and regulations. -

17. Costs, Liabilities, Insurance, Taxes, Environmental Compliance and

Indemnification.

a. Costs, Legal Reg.uiremente, Liabilities and Insurance. Grantor retains all

responsibilities and shall bear all costs and liabilities of any kind related to the ownership, 6peration,
upkeep, and maintenance of the Property, including the maintenance of adequate comprehensive
* general liability insurance coverage. If Grantor is self-insured, evidence of its status as a self-insured
entity shall be provided to State. If requested by State, Grantor rnust describe its financial condltlon
and the self-insured funding mechanism. Grantor shall prévent the perfectlon of any liens against the
Property that are not subordinate to this Easement arising out of any work performed for, materials
furnished to, or obligations incurred by Grantor.

b. Taxes. Grantors shall pay before dehnquency all taxes, assessments, fees, and
) .charges of whatever description levied on or assessed against the Property by competent authorlty
(collectively “taxes™), including any taxes imposed upon, or incurred as a result of, this Easement,
and shall furnish State with satisfactory evidence of payment upon request. If Grantor fails to pay

any taxes when due, State is authorized, but in no event obligated, to make or advance such payment -

of taxes upon three (3) days’ prior written notice to Grantor, in accordance with any bill, statement,
- or estimate procured from the appropriate authority, without inquiry into the validity of the taxes or
accuracy of the bill, statement or estlmate and the obligation created by such payment shall bear
interest until pald by Grantor at the maximum rate allowed by law.

¢.  Remediation. If, at any time, there occurs a release in, on, or about the

: Preperty of any substance now or hereafter defined, listed, ‘or otherwise classified pursuant to any
federal, state, or local law regulation, or requirement as-hazardous, toxic or dangerous to the a1r
. water or soil, or in any way harmful or threatening to human health or environment, Grantor agrees
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to take all legally required steps necessary to assure its containmeént andvremediation including any
cleanup that may be required, unless the release was caused by State in which case State shall be
responsxble for remediation.

d. Hold Harmless. Grantor hereby agrees to release and hold harmless,

indemnify, and defend State and its employees, agents, and contractors and the personal

representatives, heirs, successors, and assigns of each of them (collectively “Indemnified Parties™) -

. from and against all liabilities, penalties, costs, losses, damages, expenses, causes of action, claims,
demands, or Judgments including; without limitation, reasonable attorneys’ and consultants fees,
arising from or in any way connected with:

(0] Injury to or the death of any person, or physical damage to any

_property, resulting from any act, ‘omission, condition, or other matter related to or occurring onor

about .the Property that is not a consequence of any activity of any of the Indemnified Parties
undertaken under the rights granted to State under this Easement; ‘

(2)  Violations or alleged violations of, or other failure to comply with, any
federal, state or local environmental law or regulation relating to pollutants or hazardous, toxic or
dangerous substances or materials, including, without limitation, CERCLA (42 U.S.C. § 9601 et
seq.) and MTCA (chapter 70.105D RCW), by any person other than any of the Indemnified Parties,
in any way affecting, involving, or relating to the Property, unless such violations or alleged
violations are due to the acts or omissions of any of the Indemnified Parties on the Pro‘perty;

(3)  The presence or release in, on, from, or about the Property, at any time,

- of any substance now or hereafter defined, listed, or otherwise classified pursuant to any federal,

state, or local law, regulatlon or requirement of hazardous, toxic or dangerous to the air, water, or
soil, or in any way harmful or threatening to human health or the environment, unless caused solely
by any of the Indemnified Parties; and,

4) The obligations and coyenants specified in this section. .

18.  No Creation of Public Rights. This Easement does not create any rights in favor of
the general public to enforce the terms of this Easement.

19.  Notices. Unless otherwise speCIﬁed herein, any notices required or penmtted under

this Easement may be delivered personally, sent by facsimile machine or U.S. Mail, to the following
addresses or to such other place as the parties hereafter direct. Notice will be deemed given upon
delivery, confirmation of facs1m11e or three days after being mailed, whlchever is applicable.
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To State: .
DEPARTMENT OF NATURAL RESOURCES
1111 Washington Street SE '
PO Box 47014 _ -

Olympia, WA 98504-7014

To Grantor:

SEATTLE CITY LIGHT

700 5™ Ave, STE 3300

PO Box 34023

Seattle, WA 98124-4023 -

Attn: Environmental Affairs Division

20. . General Provisions.

a. leeral Construction. This Easement shall be liberally construed to carry
out the purposes of the Grant, and to protect the conservation purposes for which this Easement was
acquired. If any provision in this instrument is found to be ambiguous, an interpretation consistent
with the Purpose of this Easement that would render the provision valid shall be favored over any

- mterpretatlon that would render it invalid. The Parties acknowledge that each has had an opportunity

to have this Easement reviewed by an attorney and agree that the terms shall not be presumed
construed against either party.

b.  Severability. Ifany provision of this Easement, or the application thereof to
any person or circumstance, is found to be invalid, the remainder of the provisions of this Easement,
or the appllcatlon of such provision to persons or circumstances other than those as to which it is
found to be invalid, as the case may be, shall not be affected thereby.

_ c. Governing Law and Venue. This Easement shall be construed and

interpreted in accordance with the laws of the state of Washington and applicable federal law with
respect to the Grant. In the event of a lawsuit involving this Easement, venue shall be proper only in
Thurston County. The Parties acknowledge the jurisdiction of the courts in the state of Washington.

d. Entire Agreement. This instrument sets forth the entire agreement of the

Parties with respect to the Easement and supersedes all prior discussions, negotiations, -

understandings, or agreements relating to the Property, all of which are merged into this Easement.
No alteration or variation of this instrument shall be valid or bmdmg unless contained in an
amendment as provided for in this Easement
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e ' Captions. The captions in this instrument have been inserted solely for
convenience of reference and are not a part of this 1nstrument and shall have no effect upon
construction or 1nterpretat10n ‘

f. Exhibits: All éxhibits referenced herein are incorporated 1nto this Easement

as part of this Easement -The Baseline Documentation (whether or not attached to thlS Easement) is
mcorporated into this Easement by this reference.

Page E-14

o
(QLERY



21, Certification of Authority. The undersigﬁed Grantor representative certifies that the
Grantor is a legally constituted nonprofit orgamzatlon with full authority and legal capability to
perform the terms of this Easement and he/she is authorlzed to sign this Easement on its behalf

-

Dated:

Dated:

APPROVED AS TO FORM ONLY: =
day of - 2007

By: ' .

Assistant Attorney General

- GRANTOR:

SEATTLE CITY LIGHT

By:

Jorge Carrasco - ‘
Title: Superlntendent Seattle Clty nght

STATE:

STATE OF WASHINGTON ,
DEPARTMENT OF NATURAL RESOURCES

By: - :

Doug Sutherland

Commissioner of Public Lands =
Page E-15
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. STATE OF WASHINGTON ) |
o ) ss.
COUNTY OF KING )

- I certify that I know or have satisfactory evidence that Jorge Carrasco signed this instrument, on
~ oath stated that he was authorized to execute this instrument, and acknowledged it as Superintendent
of the CITY Light Department of the CITY of Seattle to be the free and voluntary act of such party
for the uses and purposes mentioned in the instrument.

Date

Given under my hand and official seal the day and year in this certificate above written.

Notary Public in and for the State of Washmgton
residing

at .

My commission expires
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STATE OF WASHINGTON-)
, ).ss
COUNTY OF THURSTON )

Onthis _____ day of * ' ,200_____, personally appeared before me
Doug Sutherland, to me known to be the Commissioner of Public Lands, State of Washington, who
executed the within and foregoing instrument on behalf of the State of Washington, and
acknowledged said instrument to be the free and voluntary act and deed of the State of Washington
- -for the uses and purposes therein mentioned, and on oath stated that he was authorized to execute

said instrument and that the seal affixed is the official seal of the Comm1sswner of Public Lands for

the State of Washington. ‘ ' o '

4

written.

'Notary Public in and for the State of
, 4 . Washington, residing at __
< , My appointment expires _ .
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Attachment F

ESCROW INSTRUCTIONS

TO: ' - Guardian Northwest Title and Escrow
Attn: Shirley Rose :
160 Cascade Place, Suite 104
Burlington, WA 98223

Seller: , ' Boulder Creek Partnership

Buyer: - Seattle City Light

Grantor of Conservation Easement: Seattle City Light

Grantee of Conservation Easement: . State of Washington, acting by and through the
g ' . Department of Natural Resources

Account: B86187

Closing Date: o On or before December 14, 2007

As escrow agent for the above-referenced transactlon please follow the instructions. outlined
" below:

)

Boulder Creek Partnership (“BCP”) and Seattle City Light (“SCL”) have entered into a Purchase and

- Sale Agreement dated August 2, 2007, for the property described in the above referenced
Commitment (“Property”). Seattle City Light and the State of Washington, acting by and through
the Department of Natural Resources (“DNR”), desire to place a Conservation Easement on the

-Property pursuant to an agreement (“Cooperative Agreement”) Number CA 1A-08-109, between
DNR and Seattle City: nght

The purchase prlce determined to be $990,000 (NINE HUNDRED AND NINTY THOUSAND
AND NO/100 US DOLLARS) will be transmitted to you by the State and Seattle City Light on
or before the closing date. It is to be applied to this transaction consistent with these instructions
- and with the terms of the Cooperative Agreement executed between Seattle City Light and the

DNR. The purchase price and closing costs shall be disbursed by you only after the following
conditions are fully satisfied: ,

1)  The following items are enclosed and are hereby deposited with you as of this
date: ’ : o
a) A draft copy of the Conservation Easement substantially in th'e
form to be signed between Seattle City Light and DNR. .
b) - A draft copy of the Cooperative Agreement substantially in the

form to be signed between Seattle City Light and DNR

2) The followrng additional items have been or will be deposited with you by DNR,
SCL or BCP as soon as possible and, in any event on or before closmg of this

transaction:
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A copy of the Purchase and Sale Agreement Dated August 2, 2007

between Boulder Creek Partnership and Seattle City Light.

One original Statutory Warranty Deed, pre-approved by Seattle
City Light and executed by Boulder Creek Partnership for the
benefit of Seattle City Light. See item 3a below. :
Two originals of the Conservation Easement, substantially in the
form enclosed, executed by Seattle City Light and DNR.

A copy of the fully signed Cooperative Agreement, in substantially

~ the form enclosed, executed by Seattle City Light and DNR.

Two originals of the Baseline Documentation report.
$10,000 (TEN THOUSAND AND NO/100 US DOLLARS)

- earnest money to be deposited into escrow from Seattle City Light.

$10,000 (TEN THOUSAND AND NO/100 US DOLLARS)
monitoring fee to be paid to DNR by SCL per the terms of the
Conservation Easement

3) Please prepare:

Statutory Warranty Deed.

a)

'b) An Estimated Settlement Statement for Boulder Creek
Partnership’s review prior to recording.

c) A Final Settlement Statement for execution by Boulder Creek

o Partnership.

d) Settlement Statements for execution by Seattle City Light and
DNR, said final statements are required to be delivered to DNR
and Seattle City Light no later than ten (10) business days prlor to
closing. |

e) The real estate excise tax affidavits for the Statutory Warranty
Deed and Conservation Easement. o

1) Other documents necessary for closing.
4) Statement of Costs and Expenses:

a) Boulder Creek Partnership shall pay any and all taxes, assessments
or other charges set forth in Schedule B of the Preliminary Title
Commitment to produce the condltlon of record title as 1ndrcated in
Paragraph 5d below.

b) DNR shall pay the cost for a standard coverage owner’s policy of

' title insurance as described in paragraph 5d below.

c) Boulder Creek Partnership and SCL will each pay one-half all real
estate excise taxes applicable to the transfer of the Property to

S Seattle City Lrght
d) Boulder Creek Partnership-and DNR will each pay one-half of the
- escrow account charges.
e)

DNR shall pay recording costs.
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'DNR shall pay $700,000 (SEVEN HUNDRED THOUSAND AND

f
, NO/100 US DOLLARS) of the Purchase Price .
g) Seattle City Light shall pay the remaining $290 000 (TWO
HUNDRED EIGHTY THOUSAND AND NO/ 100 US
DOLLARS) of the purchase price.
5) You are authorized and instructed to close the subject escrow in the manner set

- forth below on or before December 14, 2007 (the “Closmg Date”), if the
- following have occurred:

a)

b)

d)

2
h)

You have received a transfer of funds from DNR in the amount of
$700,000 (SEVEN HUNDRED THOUSAND AND NO/100 US
DOLLARS), and a transfer of funds from Seattle City Light in the
amount of $280,000 (TWO HUNDRED EIGHTY THOUSAND

~* AND NO/100 US DOLLARS) as payment of the purchase price,

pursuant to the Conservation Easement signed by Seattle City

- Light and DNR.

You have received $10,000 (TEN THOUSAND AND NO/100 US
DOLLARS) from Seattle Clty Light to be placed in escrow as
earnest money.

You have received $10,000 (TEN THOUSAND AND NO/100 US
DOLLARS) from Seattle City Light to be paid to DNR for
monitoring fee per the Conservation Easement.

You are in a position to issue an ALTA standard-coverage owner’s

- policy consistent with your updated third report, Order No.

B86187, dated July 30, 2007 insuring Fee Interest to Seattle City
Light and Conservation Easement interest to DNR, subject only to
(1) the general exceptions set forth on Schedule B of the
Commitment and (ii) Special Exceptions A-E, including exception
for the Conservation Easement to DNR.

You have received one fully executed orlglnal Statutory Warranty
Deed.

You have received two fully signed original Conservation

'Easements, referred to paragraph 2c above.

You have received two originals of the Baseline Documentatlon
report, referred to in paragraph 2e above.
You are otherwise prepared to comply with these instructions.

6) If you are able to close the subject escrow, you are to perform the followmg on the

_ Closmg Date:

a)

o First, date and record the original Statutory Warranty Deéd from

Boulder Creek Partnership to Seattle City Light in Skagit County,

- Washington, and any other documents required to produce the

condition of record title as indicated in 5d above. After recording

!

e
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8)

9)
. 10)
11)

12).

the Statutory Warranty Deed, date and record one original of the
Conservation Easements from Seattle City Light to DNR in Skagit
County, Washington.

b) Deliver to Boulder Creek Partnership: (i) the purchase price after
deductions authorized herein for this transaction, (ii) Boulder
Creek Partnerships settlement statement, (iii) a file-stamped copy
of the Excise Tax Affidavit, (iv) a copy of the fully executed
Statutory Warranty Deed referred to above, after recording.

d) Deliver to Seattle City Light: (i) copy of the Title Policy, (ii) fully
executed original Statutory Warranty Deed, (iii) one certified copy -
of the fully signed Conservation Easement referred to above, after
recording, (iv) the unrecorded original fully signed Conservation
Easement (v) one original fully executed baseline documentation
report and (vi) the fully signed Cooperative Agreement

e) . Deliver to DNR: (i) copy of the Title Policy, (ii) original fully
signed and recorded Conservation Easement referred to above,
after recording (iii) a copy of the fully executed Statutory Warranty
Deed referred to above, after recording, (iv) a copy of DNR’s

_ settlement statement, (v) a file-stamped copy of the Excise Tax
Affidavit, (vi) one original fully executed baseline documentation
report, and (vii) funds in the.amount of $10,000 (TEN-:
.THOUSAND AND NO/100 US DOLLARS) from Seattle City
_ Light for monitoring fee per the Conservation Easement.
{
Prior to issuing a State Warrant or wire transfer the State must review all

documents and an up-to-date title report at least ten'(10) days prior to closing to
determine that they are in an acceptable form. At that time you should also

- provide the State with a disbursement sheet, showing the source and direction of

all payments. Please do not obtain sellers srgnatures before State has approved all
documents.

Prior to closing, title is to be brought down to date and the final pollcles are to
insure title as of the date of recording, not as of the effective date of the ,
commitment. In addition, on the date of closing and prior'to final closing, FAX a
copy of the title report issued on that date, to the State for final review and
approval. :

A non-foreign affidavit will be completed by the Seller prior to closing. .

All other requirements of the Cooperative Agreement have been fnlly met.

~ The escrow agent shall close this transaction as soon as possrble but in no case

later than December 14, 2007

Seller will pay all costs incurred in Item 4a above Property taxes which are a lien
but not yet due shall be prorated to the date of closing and those due shall be fully
satisfied by the Seller prior to closing. If required, the Seller shall pay all taxes

due from the closing date to the end of the fiscal year. The State shall not pay any
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~ portion of the prorated taxes. -

Should this transaction fail to close, any monies deposited by the State, together with any interest
earned thereon, shall promptly be returned to the State in the form of a check made payable to the
Department of Natural Resources, and mailed to the address listed above.

"Any supplemepts hereto mu_st be in wr1t1ng, signed by an authorized State representative:
DNR may be contacted at the following address: |

Krissy Deyman

Department of Natural Resources

Asset Management & Protection Division
P.O.Box 47014

Olympia, WA 98504-7014

Phone: (360) 902- 1759

Seller_ may be contacted at the follewing address_:'

Boulder Creek Partnership
Timothy D. Newman and Kirk H Smith -
P.O. Box'156 .
- Everett, WA 98206- 0156
‘Phone: (425) 259-4411

Buyer mey be contacted at the following address: |

Seattle City Light ‘
Denise Krownbell -+ - o

- P.O. Box 34023 a
Seattle, WA 98124-4023

Please acknowledge receipt of this letter and your agreement to carry out the instructions set forth .
herein by executing and returnmg the enclosed copy of this létter in the space provided below.
Thank you for your assistance in closmg this transaction. Please call if you have questions or
need more information.

i

Sincerely,

/
Omroa Bhagwandin, DNR
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~and

" Denise Krownbell, Seattle City Light

and

Timothy D. Newman, Boulder Creek Partnership

Kirk H. Smith, Boulder Creek Partnership

~ACCEPTED AND AGREED TO THIS' ___DAYOF

Guardian Northwest Title & Escrow
160 Cascade Place, Suite 104
Burlington, WA 98233

BY:

5 2007.

- TITLE:

Enclosures

c: Transaction File
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After Recordmg Return To:
" Washington State Department of Natural Resouices
Cooperative Conservation Programs
_Asset Management and Protection Dwnsnon
1111 Washington Street SE
P.O.Box 47014
Olympia, WA 98504-7014

CONSERVATION EASEMENT

Grantor: Seattle City Light |
Grantee: - Washington State Department of Natural Resources

Legal: Section 22, Township 35, Range.11; SW — NE and W % — SE; and
o . Section 26, Township 35, Range 11; SW — NE and NW and SW and NW
—SE and S ' - SE; and
Section 27, Township 35, Range 11; NE and
“Section 35, Township 35, Range 11; N ¥
Tax Parcel No(s):  * 351122-1-002-0006, 351126-1-002-0002, 351127- 1 001 -0002 and
' '351135-1- 001 0002

his Conservation Easement (“Easement”) is made as of the _ /Z 7! day of

‘ Washington, acting’ by and through the Department. of Natural Resouré_es .(“State”)
(collectively “Parties™). ° o : '

NOTICE OF GRANT

Grantor is the owner of certain real property located in Skagit County, Washington,
which is legally described in Exhibit A (“Property”). Grantor submitted a grant proposal through

State, and State is the recipient of a grant award'of financial assistance from the U.S. Fish and

Wildlife Service (“USFWS”), funded under the 2005 Cooperative Endangered Species
Conservation Fund’s Habitat Conservation Plan Land Acquisition grant for the Boulder Creek

Project, pursuant to Application for Federal Assistance Number E-10- HL -2 and Section 6 of the -

1

"ATTACHMENT

, 200 7 , by and between Seattle City Light (SCL) (“Grantor”) and the State
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Endangered Species Act of 1973, as amended, 16 U.S.C. §§ 1531 et $eq., between State and
'USFWS (collectively and severally, the “Grant” (Exhibit B)), for the acquisition of the Property.
. Grantor and State have executed a Cooperative Agreement No. CA IAA-08-109, dated
betlembp/ (¥, 2007 addressing additional terms to be performed by Grantor and State
relating to admlmstratlon of the Grant.

This Easement is granted to implement the purpose and objectlves of the Grant, the terms
~ of which are made a part hereof.

~ The specific conservation values of the Property are documented in the Grant and in an
inventory of relevant features of the Property (“Baseline Documentation”), placed on file at the
Department of Natural Resources;, which includes reports, maps, photographs, and other
documentation that the Parties agree provide, collectively, an accurate representation of the
Property as of the date of the Baseline Documentation and which is intended to serve as an
objective, though non-exclusive, information baseline for monitoring comphance with the terms
. .of the Easement (collectlvely “Conservatlon Values”). ‘

GRANT OF EASEMENT
NOW, THEREFORE in consideration of the subaward by State of the USFWS Grant to

Grantor, receipt of which is hereby acknowledged, the Grantor does hereby convey and warrant,
pursuant to RCW 64.04.130, to State, subject to encumbrances, conditions, restrictions, and

limitations of record, a conservatlon easement on the Property in perpetuity according to the -

terms set forth hereln

1. Purpose. This Easement is intended to achieve the purpose and objectives of the -
. Grant and protect habitat of federal and state listed, proposed, and candidate species covered

under the State’s Habitat Conservation Plan (“HCP*) and the Endangered Species Act (16 U.S.C.

§§ 1531 et seq.), and- other species identified i in the Grant. Grantor shall not use the Property in
~ any manner inconsistent with all management prescriptions provided in the Grant and the below
- described Stewardship Plan as to the species identified therein. (Collectively, “Purpose .of
Easement”). ' ' ' |

2. Use and Stewardship Plan. Grantor shall develop and submit a written
Stewardship Plan (“Plan”) for the management of -the Property in perpetuity to protect and
enhance its significant natural features, in accordance with the intended conservation' purposes of
the Grant. The Plan will address managernent goals, methods and strategies and address key
management issues relating to habitat for threatened, endangered, and other listed species.
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Grantor must provide a statement outlining the content of the Plan that is approved by State prior
to execution of the Easement. The purpose of the Plan is to confirm the uses and activities on the
. Propeérty are consistent with the terms of this Easement. Grantor agrees to manage the Property
in accordance with the Plan. The final Plan must be completed and approved by DNR no later
than March 31, 2008. The Plan will be reviewed and updated on a regular basis, at least once
every 10 years to keep the Plan current. Any changes to the Plan will be made by written
amendment and approved by State, which approval shall not be unreasonably withheld.

Grantor agrees to hold and use the Property for habitat and conservation purposes as
specified in the Grant. Grantor reserves the right to use the Property for any uses or activities
that are not inconsistent with the restrictions set forth herein, the Grant, or the Plan.

a. Permitted Activities. The Parties agree that activities deemed consistent
with the purpose of the Grant and this Easement will include but not be limited to the following:

G0 Activities related to the conservation of habltat for the threatened
endangered and other listed species identified in the Grant including, but not limited to:
" maintenance, repair, replacement, relocation and removal of existing roads, power lines, culverts,
barriers to fish passage or other 1mprovements construction, maintenance and repair of new
roads research; removal of non-native or invasive species;- construction, maintenance and
replacement of fences and gates to protect the natural features of the Property from damage;
habitat restoration; and ecosystem health, such as risk reduction through under-burning, thlnmng,
or harvest to stop the spread of disease or insect 1nfestat10n

(2)  Interpretive trail construction, maintenance, replacement and
removal, | ' -
. ‘(3) Installation, maintenance, replacement and removal of signs on the
Property to limit or direct use or access, for interpretive information, as an entrance sign, and to
acknowledge the participation of the Grantor and of any of the Grantor s funding sources in the
acquisition and maintenance of the Property

4) ~ The undertaking of other activities that are required by and subject
to compulsion of any governmental agency with authority to require such activity; provided, that
any such activity be conducted so that interference with the Purpose of the Easement is avoxded
~or, if avoidance is not possible, minimized to the extent poss1ble

5 Cuttlng trees, constructlon or other disturbance of resources,
including the removal of i 1nvaswe species, to the extent reasonably prudent to remove, mltlgate

3
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or warn against an unreasonable risk of harm to persons, property ot health of native species on
or about the Property. Grantor must take such steps as are reasonable under the circumstances to
«consult with State prior to taking actions that, but for this provision, would not be permitted or
would be permitted only with approval from State.

(6)  Non-commercial, low-irhpact public recreation, including, but not
limited to bird watching, hiking, and picnicking in designated areas as outlined in the Plan and
consistent with and in furtherance of the Conservation Values and Purpose of Easement.

@)} Scientific research activities consrstent w1th and in‘furtherance of
the Conservation Values and Purpose of Easement. ' ‘

(8)  Educational activities conSIStent with and in- furtherance of the .

Conservation Values and Purpose of Easement,

(9)  Selective and/or single tree harvest of timber where spec1al
management objectlves consistent with the purpose of the Grant make these harvest methods
appropriate in order to develop and maintain a multi-aged, mu1t1 storled stand or to create
d1versrty ‘

10) Ecosystem regeneration. and/or regeneration after nat_ural'

dlsturbances or selective tlmber harvest act1v1t1es pursuant to subsection (9) above.

(11) Vehicular use (including motorized vehicular use) in conhection
‘with any permitted activity listed in this subsection 2a or otherwise in the case of an emergency

- with the exception of recreatronal activities in (6) above. ‘
L

the Grant.

b. Prohlblted Uses_and_Activities. The Partles further agree that the

followmg activities are deemed inconsistent with the purpose of the Grant and this Easement,
unless such activities are implemented in conjunction with a condemnation action, and/or are
done pursuant to rlghts in exnstence prior to the date of Easement. Prohlbrted activities 1nclude
but are not limited to: '

!/

'Property.

(12)  Any other activities agreed upon in the Plan and consistent with-

(1)  Industrial, residential and commercial uses and activities on the
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~ (2) The Property shall not ‘be further subd1v1ded mto smaller lots than
_ exist as of the date of Easement. Subdivision is defined as any transfer of an existing lot into
separate ownership; any changes in the boundary of the Property or any lot within the Property;
and any creation of a unit, lot, tract or parcel of real property for separate use or ownership by
any means including by lease or by implementing the condominium form of ownership.
Notwithstanding the above, a lot line change is a permitted subdivision when it results in (a) no
additional lot; and (b) no material decrease in the acreage of the Property; or, (c) subject to -
review and approval by State, any change in the boundary or any lot not creating an additional
lot. : ,

+(3) Road or pipeline, construction or granting of easements for-

rlghts-of-ways for roads, power lines, pipelines, or electronic sites, not permitted above, unless
such activities are implemented in-conjunction with a condemnatlon action. :

@) Removal of Trees- and other Vegetatlon There shall be no
-cutting, prumng, or.removal of trees and other vegetation, including downed timber, except as
may be incidental to permissible uses and activities reserved under subsection 2(a), or with the
express advance written approval of State, or as deemed necessary by State to preserve, protect
or enhance the Conservation Values of the Property. -

(5) Livestock grazing.

(6) Waste Disposal. The dlsposal or storage of rubbish, garbage,

debrrs vehicles, abandoned equipment, parts thereof or other unsightly, offensive, or hazardous -

waste or material on the Property. Provided, however, that rubbish, garbage, and debris can be
stored in proper containers for subsequent disposal and the piling of brush and other vegetatlon
- to the extent reasonably 1 necessary to accommodate a permrtted act1v1ty -

(M Herbicides, Pesticides or Insectlcrdes The use of any herblcldes,
' pest1c1des or insecticides, except as deemed necessary in'the Plan to preserve, protect or, enhance
and/or restore the Conservation Values and habitat characterlstlcs of the Property or as may be
mandated by local county, state or federal government

8) Introduced Vegetation. The planting or intentional introduction of -

non-native species or other species identified as prohibited in the Plan.

4 : (9)  Alteration of Land. The alteration of the surface of the land,.

including without limitation, the excavation, fill or removal of soil, sand, gravel, rock, peat, or
sod or any changes in topography is prohibited, except as permitted in the Plan and as may be
incidental to permissible activities identified in subsection 2a above.

. (10)  Structures and Improvements. Except as permitted in the Plan, the
construction of any building, structure, or other improvements. of any kind, temporary or
permanent, on the Property, 'including but not limited to houses, windmills, wind turbines, sheds,
storage tanks, mobile homes, wells, roads, parking areas, dams and impoundments.
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(11) Mining. The exploration for, or de'velopment and-extraction of,
minerals, hydrocarbons, sand, gravel, or rock on or below the surface of the Property is
prohibited.

(12)  Agriculture. The planting, propagation, and growing of any plants

or trees for commercial or non-commercial agricultural, nursery, or gardening purposes is

“prohibited.

13) Hunfing. The hunting, killing, trapping, or taking of wildlife is
prohibited on the Property, except as deemed necessary by State to protect the Conservation
’ Valueé of the Property or otherwise allowed by State or Federal law. '

3. Notice and Approval.

a. Notice. With the exception of those uses and' activities identified as
permitted in subsection 2a above, Grantor shall give State sixty (60) days’ prior written notice of
other uses or activities consistent with section 19 below (“Notice”). The Notice shall describe
the nature, scope, design' location,. timetable, and any other material aspect of the proposed
‘activity or use in sufficient detail to permit State to make an informed judgment as to its
~ consistency with the Purpose of this Easement. State shall not give-its written consent and
approval unless’ Grantor demonstrates that the proposed use or activity is consistent with the
terms, conditions, and purposes of this Easement and will not diminish or impair the

Conservation Values of the Property. Such activities or uses approved by State under this

subsection shall be deemed amendments to the Plan.

b. Approval. Where State’s approval is requii‘ed, State shall grant, with

‘conditions, or withhold its approval in writing within sixty (60) days’ of receipt of ‘Grantor’s |

written request for approval. Failure to approve Grantot’s request within sixty (60) days shall be
deemed a denial of such request. No proposed use or activity may proceed without State’s
written consent and épproval as provided herein. Provided however, if Grantor must undertake
emergency action to protect health or safety on the Property or must act by and subject to
compulsion of any governmental agency, Grantor may proceed with such action without State’s
approval, but Grantor shall provide notice to State of the action as soon as practicable.

4.  Entry and Inspection. State r,nay enter upon the Property to inspect for

compliance with and otherwise enforce the terms of this Easement. State is not required to have
Grantor’s permission to enter the Property for inspection, enforcement, monitoring, research, or

educational purposes; however, State will make reasonable efforts to notify Grantor, prior to

6
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entry onto the Property, and will not unreasonably interfere with Grantor’s use and enjoyment of |

the Property except in emergencies or cases of suspected deliberate violations.

5. Successors in Interest. The terms and obligations of the Grantor and State under
this Easement run with the land and bind the Grantor’s and State’s respectlve heirs, successors,
agents, and assigns.

6. Encumbrances. Other than encumbfance_s for taxes and assessments lawfully
imposed by a governmental entity, Grantor shall not encumber the Property, in whole or in part,

~without prior approval by the State, which consent. shall not be unreasonably withheld, and the
USFWS.

7. Amendment. If - circumstances arise under which an amendment to or-
modification of this Easement is warranted, and State, in'its sole discretion, determines that the -

amendment is consistent: with and in furtherance of the Purpose of Easement and Conservation

Values, Grantor and State may jointly amend this Easement. Any such amendment shall be in ~

writing as mutually agreed to by both State and Grantor. Amendme_nts shall become effective
upon recording in the official records of Skagit County and any other jurisdiction in which such
recording is required. Nothing in this section shall require Grantor or State to agree to any
amendment or te consult or negotiate regarding any amendment.

8. Transfer of Ownership. Grantor may convey the Grantor’s interest in the
Property to a qualifying entity under the Cooperative Endangered Species Conservation Fund
restrictions, subject to the provisions herein, and provided the State has approved the transfer,
which approval shall not be unreasonably withheld, after sixty (60) days’ prior written notice to
State of such intent to transfer the Property. Approval shall be based, in part, on the financial
resources, history, qualifications, organizational mission, and ability of the prospective transferee
to'manage the Property consistent with the terms of this Easement. Stch notice to State shall
include the name, address, and telephone number of the prospective transferee or its
representative. Any transfer of ownership that occurs without the express approval of State shall
be null and void. '

a. Grantor agrees to incorporate the terms of this Easement in any deed or-

other legal instrument by which it divests itself of any interest in all or a portion of the Property,
including, without limitation, a leasehold interest. The failure of Grantor to perform any act
required by this section shall not 1mpa1r the validity of this Easement or limit its enforceablllty in
‘any way.
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b. In the event Grantor intends to transfer the Property to a non—quahfymg

entity under the Cooperatwe Endangered Specres Conservation Fund restrictions, 43 CFR 12.932 .

shall be followed in consultation with the USFWS, which is incorporated herein.

(1)  Authorized Convey‘ance When the Property is no longer needed |

for the purposes authorized by this Grant as determined jointly by State and Grantor, Grantor
must request and comply with disposition instructions from State. Disposition instructions will
be provided, within State discretion, in accordance with 43 CFR § 12.71 or 43 CFR § 12.932 as
applicable. .
(2)  Unauthorized Conveyance/Use: If Grantor, in violation of the
terms and conditions of the Grant, sells, transfers, encumbers, hypothecates, or otherwise
disposes of any of the Property -and the USFWS requires that State reimburse the USFWS a
portion or all of the Grant proceeds, the Grantor shall reimburse State that same ‘amount and

other damages State incurs in connection with such violation. State reserves its right to pursue _

any other remedles legally available to include specific performance

9.  Transfer by State. The State may assign its rights and obligations under this

easement to a qualifying entity under the Cooperative Endangered Species Conservation Fund
- restrictions and RCW 64.04.130, after sixty (60) days’ written notice to Grantor.

10. ' Identification of Property Acquired. The Property should be identified with ’

appropriate signs identifying the federal aid program as sub-awarded by the State under which
the Property was acquired. The appropriate federal aid program symbol may be used for this
purpose. If the areas are open to the public, Grantor must make provisions to inform the public
of the location, boundaries, and any restrictions on use.

' 11.  Monitoring Fee. State has 1nsufﬁcrent fundmg to monitor this Easement at
present. Grantor acknowledges that such fundlng is necessary for State to partlclpate in thls
. program. :

Grantor agrees to provide State with a $10, 000 (TEN THOUSAND AND NO/U.S. DOLLARS)
endowment payable by the effectlve date of this Easement to be used for expenses 1ncurred
monitoring compliance with this Easement.

12.  Easement Monitoring. The State shall have the right to delegate monitoring and

enforcement authority under this Easement to any-duly appointed manager, which may include a

federal, state, or local government agency or non-profit agency; provided that the delegation
shall be subject to the terms and conditions of the Easement in all respects. This appointment
may be changed from time to time. Grantor shall be glven thirty (30) days advance written

notice of such appomtment
8 ’ |



13. Extinguisliment. This Easement rnay be extinguished only by express release by‘

the State, its successors or assigns or formal court order, and 'pursuant to condemnation. It will"

not be extinguished by abandonment for non-enforcement. Grantor waives any common law
right to extinguish or modlfy this Easement by adverse possesswn prescriptive easement or
other activity 1ncons1stent with the Grant. :

14. = Compliance with Laws. Grantor shall comply with all federal, state, or local

laws while performmg any of the activities on the Property. In particular, Grantor will comply

" with all applicable provisions of 43 Code of Federal Regulations (CFR), Part 12, Subpart A —
Administrative and Audit Requirements and Cost Principles for Assistance Programs, Subpart F
— Uniform Administrative Requirements for Grants and Agreements with Institutions of Higher
Education, Hospitals and Other Non-Profit Organizations, Office of Management and Budget
'(OMB) Circulars A-110, A-133 and all other laws, rules, regulations and policies appllcable to
the USFWS Cooperatlve Endangered Specws Conservation Fund

15.  Dispute Resoll_ltion. As a condition precedent to a party bringing any suit for

breach of this Easement, such as provided for State under section 16 of this Easement, that party -

must first notify the other party in writing of the nature of the purported breach and seek in good
faith to resolve the dispute through negotiation. If the Parties cannot resolve the dispute through
negotiation within thirty (30) days, they may, but are not obligated to, agree to a mutually

acceptable method of non-binding alternative dispute resolution with a qualified third party

acceptable to both Parties. The Parties shall each pay fifty percent (50%) of any costs of the

- services provided by such third party as such costs are incurred. The existence of a dispute shall

not excuse the Parties from performance pursuant to this Easement. Notwithstanding the above,
State may seek appropriate remedies under subsection 16d of this Easement without prior
.notlﬁcatlon or dispute resolution procedures.

16.  State's Remedies.

a.  Notice of Violation, Corrective Action. If State believes that Grantor is
in violation of the terms of this Easement or that a violation is'threatened, State shall give written
notice to Grantor of such violation and demand corrective action sufficient to cure the violation
and, where the violation involves injury to the Property, resulting from any use or activity
inconsistent with the Purpose of this Easement, to restore the portion of the Property so injured
to its condition existing 1mmed1ately before such violation, in accordance ‘with a plan approved
by State.
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b, Grantor’s F;a_il_ﬁre to Respond. If Grantor fails to cure the violation
within thirty (30) days after receipt of notice thereof from State, or under circumstances where
the violation cannot reasonably be cured within a thirty (30) day period, fails to begin curing
such violation within the thirty (30) day period, or fails to continue diligently to cure such
violation until finally cured, State may bring an action at law or in equity in a court of compétent
jurisdiction to enforce the terms of this Easement, including trespasses by members of the public,
~ to enjoin the -violation, ex parte as necessary ahd as allowed under applicable civil rules, by
temporary or permanent injunction, and to require restoration of the Property to the condition
that existed immediately before any such injury. Additionally, Grantor may be required to
compensate USFWS and or dlspose of the Property cons1stent with apphcable federal laws and
regulatlons

c. Damages. State shall recover damages to which it may be entitled for

violation of the terms of this Easement or injury to any Conservation Values protected by this

- Easement, including damages for the loss of said Conservation Values. Without limiting
Grantor’s liability in any way, State, in its sole discretion, may apply any damages recovered to
the cost of undertaking any corrective action or restoration on the Property.

d. ,Emerge_ncv‘ Enforcer&nt. If State, in its sole discretion, believes that
circumstances require immediate action to prevent or mitigate significant damage to the
conservation values of the Property, State may pursue its remedies under this section without
prior notice to Grantor or without waiting for the periddv provided for cure to expire.

e. ~ Scope of Relief. State’s rights under this section apply equally in the
event of either actual or threatened violations of the terms of this Easement. Grantor agrees that

State’s remedies at law for any violation of the terms of this Easement are inadequate and that
State shall be entitled to the 1n_|unct1ve relief described in this subsection, both prohibitive and
“mandatory, in addition to such other relief to which State may be entltled including specnﬁc
performance of the terms of this Easement, without the necessity of proving either actual
damages or the inadequacy of otherwise available legal remedies. State’s remedies described in
. this subsection shall be cumulative and shall be in. addition to all remedies now or hereafter
existing at law or in equity. ' ‘
f.  Costs of Enforcement. Any costs incurred by State in enforcing the
“terms of this Easement against the Grantor including, without limitation, costs of suit and
reasonable attorneys’ and consultants’ fees, and ahy costs of restoration necessitated by
Grantor’s, or Grantor’s agents, employees, contractors, invitees or licensees, violation of the
terms of this Easement shall be borne by Grantor if State prevails in such enforcement. If
Grantor prevails in any action by State to enforce the terms of this Easement, State shall bear its
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own costs and any costs incurred by Grantor in defending itself- again'st the State including,

without limitation, reasonable attorneys’ and consultants’ fees.

g.. . State’s Discretion. Enforcement of the terms of this Easement shall be at
the dlscretlon of State, and any forbearance by State to exercise its rights under this Easement in
. the event of any breach of any term of this Easement by Grantor shall not be deemed or
~ construed to be a waiver by State of such term or of any subsequent breach of the same or any

other term of this Easement or of 'any of State’s. rights under this Easement. No delay or

omission by State in the exercise of any right or remedy upon any breach by Grantor shall impair

such right or remedy or be construed as a waiver. Notwithstandin_g the foregoing, nothing in this
- Easement shall be interpreted to waive or toll any applicable statutes of limitations. '

~ h Waiver of Certain Defenses, "With full knowledge of the provisions of
this Easement, Grantor hereby waives any claim or defense it may have against State under or
pertaining to this Easement based upon waiver, laches, estoppel or prescription.

i.  Acts Beyond Grantor’s Control. Nothing contained in this Easement
shall be construed to entitle State to bring any action against Grantor to abate, correct, or restore
- any condition on the Property. or to recover damages for any injury to or change in the Property
-resulting from conditions or matters that predate Grantor’s acquisition of the Property, State’s
acquisition ‘of the Easement or resulting causes beyond Grantor’s control, including, without
limitation, fire, flood, storm, pest infestation, and earth movement, or for acts or omissions of
State, the public or trespassers; or from any prudent action taken by Grantor under emergency
conditions to prevent, abate, or 'mitigate injury to persons or property (including without
limitation to the Property) resulting from such causes.

i USFWS as Third-Party Beneficiary. State is the intended beneﬁciary of
_this Easement with full power of enforcement. As a funding source to the State for the Grant,
USFWS is a third-party beneficiary to the Easement. In that capacity, USFWS may elect to

exercise any and all remedies against Grantor subject to prior coordination with State and

. consistent with the Easement and applicable federal laws and regulations.

17.  Costs, Liabilities, Insnrnnce, Taxes, Environmental Compliance and
' Indemnification. ' : ' '

a. Costs, Legal Regglrements. Llabihtles and Insurance. Grantor retains
all responsibilities and shall bear all costs and liabilities of : any kind related to the ownership,
operation, upkeep, and maintenance of the Property, including the maintenance of adequate

11
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comprehensive general. liability insurance coVerage If Grantor is self-insured, evidence of its
status as a self-insured entity shall be provided to State. If requested by State, Grantor must
describe its financial condition and the self-insured funding mechanism. Grantor shall prevent
the perfection of any liens against the Property that are not subordinate to this Easement arising
out of any work performed fer, materials furnished to, or obligations incurred by Grantor.

b. Taxes. Grantors shall pay before delinquency all taxes, assessments, fees,

and charges of whatever description levied on or assessed against the Property by competent
authority (collectively “taxes”), including any taxes imposed upon, or incurred as a result of, this
Easement, and shall furnish State with satisfactory evidence of payment upon request. If Grantor
fails to pay any taxes when due, State is authorized, but in no event obligated, to make or
advance such payment of taxes upon three (3) days’ prior written notice to Grantor, in
accordance with any bill, statement, or estimate procured from the approprlate authority, without
inquiry into the validlty of the taxes or accuracy of the bill, statement or estimate, and the
obligation created by such payment shall bear interest until paid by Grantor at the maximum rate
. allowed by law.

c. Remedlatlon If, at-any time, there occurs a release in, on, or about the
Property of any substance now or hereafter defined, listed, or otherw1se classified pursuant to
any federal, state, or local law, regulation, or requirement as hazardous, tox1c or dangerous to the
air, water or soil, or in any way harmful or threatening to human health or environment, Grantor
agrees to take all legally required steps necessary to assure its containment and remediation,
including any cleanup that may be requlred unless the release was caused by State, in which
case State shall be responsible for reniediation. '

d. Hold Harmless. Grantor hereby agrees .to release and hold harmless,
indemnify, and defend State and its employees, agents, and contractors and the personal
representatives, heirs, successors, and assigns of each of them- (collectively “Indemnified
Parties”) from and against all liabilities, penalties, costs, losses, damages, expenses, causes of

action, clalms demands, or ]udgments, including, without limitation, reasonable attorneys and -

consultants’ fees, arising from or in any way connected with:
(1) Injury to or the death of any person, or physical damage to any
~ propetty, resultmg from any act, omission, condition, or other matter related to.or occurring on
or about the Property that is not a consequence of any activity of any of the Indemnified Parties
undertaken under the rights granted to State under this Easement;
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) Vlolatlons or alleged violations of, or other fallure to comply with, |

any federal, state or local environmental law or regulation relating to pollutants or hazardous,
toxic or dangerous substances or materials, including, w1t_hout limitation, CERCLA (42 U.S.C.
§ 9601 et seq.) and MTCA (chapter 70.105D RCW), by any person other than any of the
. Indemnified Parties, in any way affecting, involving, or relating to the Property, unless such
v1olatlons or alleged violations are due to the acts or omissions of any of the Indemnified Parties
on the Property,

3 The presence or release in, on, from, or about the Property, at any
time, of any substance now or hereafter defined, listed, or otherwise classified pursuant to any
federal, state, or local law regulation, or requ1rement of hazardous, toxic or dangerous to the air,

- water, or soil, or in any way harmful or threatenlng to human health or the env1ronment unless
caused solely by any of the Indemnlﬁed Parties; and,

(4)' The obligations and covenants speciﬁed in this section.

18. 'No Creatlon of Public Rights. ThlS Easement does not create any rights in favor

- of the general publlc to enforce the terms of thls Easement.”

19.  Notices. Unless otherwise spec1ﬁed herein, any notices requlred or perrnrtted.

under this Easement may be delivered personally, sent by facsimile machine or U.S. Mail, to the

following addresses or to such other place as the parties hereafter direct. Notice will be deemed
. given upon delivery, confirmation of facsimile, or three days after being mailed, whlchever is
appllcable

.. To State: '
DEPARTMENT OF NATURAL RESOURCES
. 1111 Washington Street SE
PO Box 47014
Olympia, WA 98504-7014

To Grantor:
SEATTLE CITY LIGHT
700 5" Ave, STE 3300
PO Box 34023
Seattle, WA 98124-4023
~ Attn: Environmental Affairs Division
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A\ 20. General Provisions.

a. Liberal Construction. This Easement shall be liberally construed to
carry out the purposes of the Grant, and to protect the conservation purposes for which this
'Easement was acquired. If any provision in this instrument is found to be. ambiguous, an
interpretation consistent with the Purpose of this Easement that would render the provision valid
shall be favored over any interpretation that would render it invalid. The Parties acknowledge

that each has had an opportunity to have this Easement reviewed by an attorney and égree that .

the terms shall not be presumed construed against either party.

b. Severability. If any provision of this Easement, or the application thereof
to any person or circumstance, is found to be invalid, the remainder of the provisions of this

Easement, or the application of such provision to persons or circumstances other than those as to -

which it is found to be invalid, as the case may be, shall not be affected thereby.

¢.  Governing Law_and Venue. This Easement shall be construed and
interpreted in accordance with the laws of the state of Washlngton and apphcable federal law
with respect to the Grant. In the event of a lawsuit involving this Easement, venue shall be
proper only in Thutston County. The Partles acknowledge the ]urlsdxctlon of the courts in the
state of Washington. :

- d. Entire Agreement. ThlS instrument sets forth the entire agreement of the
Parties with respect to the Easement and supersedes all prior discussions, negotiations,
understandings, or agreements relating to the Property, all of which are merged into this
‘Easement. No alteration or variation of this instrument shall be valid or binding unless contained
" in-an amendment as provided for in this Easement.

. Captions. The captions in this instrument have been inserted solely for

convenience of reference and are not a part of this instrument and shall have no effect upon -

construction or 1nterpretat10n
f. Exhibits. All exhibits referenced herein are incorperéted into this

~ Easement as part of this Easement. The Baseline Documentation (whether or not attached to this
Easement) is incorporated into this Easement by this reference.
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21.  Certification of Authority: The undersigned Grantor fepresentative certifies that

the Grantor is a legally constituted nonprofit organization with full authority and legal capability
to perform the terms of this Easement and he/she is authorized to sign this Easement on its

behalf.

Dated: '«"2-//1 / b

Datéd: /%€/7

APPROVED AS TO FORM ONLY: '

ZS day of /\2&/ 007 v
By: i
Assistant. Attornty General

GRANTOR:

SEATTLE CITY LIGHT

| Jorge Carrasco
Title: Superintendent, Seattle City Light

STATE:

STATE OF WASHINGTON . o
DEPARTMENT OF NATURAI RESOURCES
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STATE OF WASHINGTON )

‘ ) ss. ‘ | ' C
COUNTY OF KING y - . ‘

I certify that I know or have satisfactory evidence that Jorge Carrasco signed this instrument,’

on oath stated that he was authorized to ‘execute this instrument, and acknowledged it as

- Superintendent of the CITY Light Department. of the CITY ‘of Seattle to be the free and
voluntary act of such party for the uses and purposes mentioned in the instrument.

Date [l ~ //'.-6 7

Given under my hand and official seal the day and year in this certificate ab

Wiy, ' | '

\\\‘\26 €. HA é//,,,,- o NoFa.ry Public in and for the Statg of Washington, |
\\\‘Q ‘.;;{menr};;.f? % resxdw _ . A :
§G.'§°$OTAR},%‘:’&$= ' at ’f’. (3 s nQ 2l C& ( Q )
5* -oo . *:':=' ' My cor’nmission expires
S Puplo xS F=//-0 & ]
’UA" B %Q.OQ:
S TRRNS]
“,0F WASEN W
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' STATE OF WASHINGTON ) | |
)ss o .'- ' !
COUNTY OF THURSTON ) :

On this / é) day of/>l7/ce//7uw , 200 7 , personally appeared before

me Doug Sutherland to me known to be the Comm1ss1oner of Public Lands, State of
Washington, who executed the within and foregoing instrument on behalf of the State of
" Washington, and acknowledged said instrument to be the free and voluntary act and deed of the
. State of Washington for the uses and purposes therein mentioned, and on oath stated that he was
authorized to execute said instrument and that the seal affixed is the official seal of the
Commissioner of Public Lands for the State of Washington.

IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year first

above written. - - /5 2

G Bl f;}y, 3 Notary Public in and for the\State of
: ;é@ o S’Q fsw Washington, residing at
My appointment expires _

17

CLERK



STATE OF WASHINGTON .
DEPARTMENT OF NATURAL RESOURCES

EXHIBIT A

- The Southwest Quarter of the Northeast Quarter and the West- Half of the Southeast
Quarter of Section 22; .

Southwest Quarter of the Northeast Quarter; Northwest Quarter; Southwest Quartcr;
Northwest Quarter of the Southeast Quarter; and the South Half of the Southeast Quarter,
all in Scction 26; . N

Northeast Quarter of Section 27; and

The North Half of Section 35;

ALL in Township 35 North, Range 11 East of the Willamette Meridian.

Situated in Skagit County, Washington

A -r8-06
Dcnnis J. Gelvin, PLS 21674
Land Description & R/W Specialist
Land Survey Unit
Engineering Division
PO Box 47060
Olympia, WA 98504-7060
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STATE OF WASHINGTON|
DEPARTMENT OF NATURAL RESOURCES

EXHIBIT B

HCP Land Acqunsntlon Grant Proposal
Project Statement for Boulder Creek Acqulsmon

NEED: This project is being undertaken to permanently protect a 1,080 acre parcel in Boulder Creek watershed,
Skagit County, Washington. The land to be acquired by this project is located along the lower Cascade River about
5 miles east of the town of Marblemount. The project is being pursued by Seattle City Light in cooperation with
The Nature Conservancy to preserve and improve habitat conditions for a number of species listed under the
Endangered Species Act, as well as State Sensitive species. The upper Boulder Creek watershed contains over 200
* acres of old-growth forested habitat that provides suitable habitat for marbled murrelets and northern spotted owls.
Surveys conducted on adjacent state and federal lands have identified use by both species. Boulder Creek is a major
tributary to the lower Cascade River, which provides important foraging and roosting habitat for bald eagles, as well
as migration and rearing habitat for bull trout, steelhead trout, and Chinook salmon. These species are covered
under the Washington Department of Natural Resources (DNR's) Habitat Conservation Plan (HCP). The proposed
acquisition project would complemerit conservation provided for these species by the DNR HCP.

The purchase of the Boulder Creek parcel would be completed by Seattle City Light (SCL) as part of its ESA Early
Action Program (EAP). The property is presently owned by a private landowner: Boulder Creek Associates. SCL
has been discussing the purchase of the parcel with Boulder Creek Associates for about two years, and now has .
matching funds available through the EAP for this purchase. The-landowners are willing to sell the property, and
have recently decommissioned the logging road that runs through the parcel in preparation of sale

In addition to supporting DNR’s HCP, the proposed pro_;ect is consistent with the Skagit Watershed Council's |
(SWC) Strategic Approach for habitat protection and restoration projects. The Cascade River is a priority area for
land acquisition and restoration projects in the Skagit River basin under the SWC’s strategy document. The Boulder
Creek acquisition project is consistent with the key elements of the SWC’s strategy which include: 1) protecting the
best remaining habitats first; 2) protecting the highest priority species - Chinook salmon, bull trout, and steelhead; 3)
providing protection and restoration which are contiguous to hlgh quallty habitat areas; and 4) promoting salmon
conservation partnerships w1thm the watershed. : :

The Boulder Creek acquisition project also supports the Draft Recovety Plan for the Coastal Puget Sound Distinct
Population Segment of Bull Trout (USFWS 2004). The Cascade River supports one of the healthiest and most
abundant bull trout populations in the Skagit River basin, with over 500 adult spawners estimated ds present in this
drainage (WDFW 1998).- The Draft Recovery Plan identifies sediment and other forms of physical disturbance from
timber harvest as the major threat to Cascade River populatlon of bull trout. In particular, the Recovery Plan
identified the lower Cascade River as one of ten areas in the Puget Sound region where reducing sediment sources
generated by forest management is high priority. The acquisition of the Boulder Creek parcel would represent one

* of the most important recovery actions for bull trout to date in the Skaglt River watershed.

OBJECTIVE: The objective of this project is to acquire and place into permanentrprotectlon 1,080 acres of
privately held lands located in the Boulder Creek watershed (Figure 1). We are presently in negotiation with the
property owners for the purchase of this parcel, and will soon initiate an independent appraisal of the property.
Upon completion of the acquisition, this property will be owned by SCL, and designated a conservation preserve
managed under SCL's ESA lands management program. Purchase of this parcel would result in the elimination of
timber harvest and road building within the upper Boulder Creek watershed. We anticipate that the proposed
acquisition will require less than six months to complete. Boulder Creek Associates has said that they foresee no
major problems for the sale of the land to SCL. Boulder Creek Associates has recently completed a DNR approved
decommissioning of roads on this parcel. Staff from SCL's Real Estate and Environmental Affairs divisions would
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" . complete the acquisition of the Boulder Creek Parcel. SCL's EA program would provide the funding for the staff
time necessary to complete the acquisition.

EXPECTED RESULTS OR BENEFITS: The conservation purchase of the Boulder Creek parcel from private
landowners would benefit ESA-listed and State Sensitive wildlife and fish species by:"

1) p]acmg over 200 acres of old-growth forest into permanent protection;

2) minimizing human disturbance and providing isolation to marbled murrelets and northem spotted owls in the
old-growth and mature forested areas;

3) protecting and improving the water quality, channel stability, and habitat conditions of Boulder Creek and the
lower Cascade River downstream of Boulder Creek;

4) protecting and improving over 3.5 miles of high quality spawning and rearing habitat for bull trout in Boulder -
Creek, and protecting and improving the lower 1 0 miles of this stream used by anadromous steelhead trout and
Chinook salmon;

5) improving habitat quality and water quality condmons for bull trout, Chinook salmon, steelhead trout, and other
aquatic species by reducmg sediment loads into the lowest 4.0 miles of the Cascade River; and

6) " protecting and improving 5.5 miles.and approxnmately 130 acres ‘of riparian habitat for sensitive amphibians
residing in Boulder Creek :

The project would beneﬁt DNR's HCP species protection goals'by: 1) eliminating a major gap in the conservation
protection of the lower Cascade River watershed contiguous to state and federal lands; 2) creating a continuous
protected corridor of high quality aquatic and riparian habitat within the Boulder Creek drainage; 3) linking high
quality old-growth forested habitats present in the upper Boulder Creek watershed with similar high quality habitats
across the landscape on contiguous state (DNR), national forest, and national park lands; and 4) protecting the
watershed and aquatic 'processes that are vital to sustaining the high quality habitat wildlife and fish conditions
present in Boulder Creek and old-growth areas in the upper watershed. :

Boulder Creek possesses excellent habitat conditions for salmonid fish because of clean and coarse substrates, a
diverse streambed morphology dominated by boulders and cobbles, clean and cold water quality conditions, and low
levels of human disturbance. Logging disturbance to Boulder Creek has been minimal in areas that have been
harvested due to streamside buffers and low road densities in the watershed. The source waters of Boulder Creek,
the state’s Granite Lakes Natural Resource Conservation Area (NRCA), provide year-round flows of cold water that
are capable of supportlng aquatic sensitive species including bull trout, spotted frogs, tailed frogs, and Cascade
salamanders.

The Boulder Creek watershed provides habitat for seven species on the Federal Endangered Species List: bull trout,

Chinook salmon, bald eagle, northern spotted owl, marbled murrelét, grizzly bear, and gray wolf.* The parcel is

located within a region  of the North Cascades known use area for gray wolves, and lies within the North Cascades

Grizzly Bear Recovery Zone. All of these species, except the grizzly bear, are covered under DNR's HCP for - ‘
Washington State (Table 1). Habitat for these species is provided in the Boulder Creek watershed because of the

high quality habitat conditions present in the watershed, and because the majority of the watershed is protected from

human disturbance. The proposed acquisition will eliminate a major threat to these listed species in this watershed,

will create a continuous corridor of permanently protected riverine and riparian habitat, and will link high quality

upland habitats present in the lower and upper areas of the watershed with a vast network of surroundmg public

lands

Bull Trout - The Draft Recovery Plan for bull trout for the northern Puget Sound was completed in July 2004, and
the final version should be released in 2005. The Cascade River supports one of the largest bull trout populations in
the.Skagit River basin, with over 500 adults spawning in the Cascade River subbasin each year. Boulder Creek
provides excellent habitat for. the spawning, juvenile rearing, and adult life stages of bull trout and steelhead. The
project will benefit bull trout by creating a continuous corridor of high quality migratory habitat in Boulder Creek
and the lower Cascade River, and by improving habitat for spawning and rearing fish by reducing sediment loads
from a large watershed area. The proposed acqu151t10n would also protect and improve water quality condmons in
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Boulder Creek and the lower Cascade River, especially the clean and cold water required by bull trout. The lower
Cascade River watershed was identified as-a high priority area for minimizing timber harvest impacts and reducing
sediment loads in the Draft Recovery Plan. If funded, the proposed project will support the Draft Recovery Plan by
achieving the followmg recovery actions:

1)  Removing unstable and problem roads from sediment dellvery (p.238). The proposed project will result in the
decommissioning of logging roads in the upper Boulder Creek watershed;

2) Implementing measures to restore natural thermal regrmes (p.240). The project will result allow for the growth
of a natural riparian area along Boulder Creek that will i improve a naturally cold thermal regime;

*3) Restoring and protecting groundwater and hyporheic sources of water (p.242). The project will result i in’

improved infiltration of groundwater, increasing hyporheic inflows to Boulder Creek, by eliminating timber

_ harvest and road building.

- 4)  Reducing anthropogenic sediment sources generated by forest management (p.243). The pro_lect will eliminate
all forest management activities on 1,080 acres of land in the Boulder Creek watershed. The will substantially
reduce a major potential source of sediment to Boulder Creek and the lower Cascade River. Elimination of
logging and reducing sediment loads will have provide a secondary benefit by reducing a major source of
nutrients to the lower Cascade River watershed.

3) Restormg and protecting riparian areas (p.24 7) The prOJect will result in growth of mature forested and
riparian areas along Boulder Creek.

Marbled Murrelets and Northern Spotted Owls - Over 200 acres of the upper Boulder Creek watershed is vegetated

by old-growth Douglas-fir and western hemlock forest. This area of the watershed is adjacent to old-growth

forested lands on adjacent DNR property. In combination, the old- -growth areas located on the Boulder Creek

property and on adjacent DNR lands provide a large extensive patch of undisturbed habitat that is valuable to

marbled murrelets, northern spotted owls, and other species depending upon or preferring old-growth forests.

Marbled murrelets and northern spotted owls have been documented to use habitats on DNR and U.S.Forest Service .

lands located in close proximity to the proposed acquisition site (Figure 2). The proposed acquisition area is located -

within management circles for know spotted owl territories (WDFW PHS database 2005). Surveys for the presence

of marbled murrelets and spotted owls have not been conducted on the subject property, although habitat present in

the upper Boulder Creek watershed certainly possesses the habitat characteristics preferred by these two species. If

funded, the acquisition prOJect will support recovery actions consistent with the final Recovery Plan for the Marbled

Murrelet (USFWS 1997) by: "

l) ‘mamtammg potential and suitable habitat in larger contiguous blocks while maintaining the current north/south

* and east/west distribution of nesting habitat (p. /39);

2) increasing the amount and quality of suitable nesting habitat (p. /42)

3) decreasing fragmentation by increasing the size of suitable stands to provide a larger area of interior forest
conditions (p 142); and :

4) protecting "recruitment" nesting habitat to buffer and enlarge existing stands, reduce fragmentation, and provrde
replacement habltat for current suitable nesting habitat lost to dlsturbance events (p./ 43)

These recovery actions w1ll be achieved by protecting the existing 200+ acres of old-growth forest habitat present in
the upper Boulder Creek watershed, by creating a habitat buffer around this area by the elimination of vehicles and
timber harvest activities, and by allowing approximately 800 acres of surrounding second-growth forested stands to
achieve suitable habrtat conditions for marbled murrelets and northern spotted owls. The existing old-growth forest
stand represents a "core area" for current habitat use by these two species, which will expand over time through the -
maturation of existing second-growth stands

Bald Eagles - The Cascade River is extensively used by overwintering bald eagles for daytime foraging ‘habitat and
communal night roosts.” Bald eagles are attracted to the Cascade River because of its close proximity to the Skagit
River, by excellent habltat conditions provided by a mature and diverse riparian hardwood community that is located
along the stream, by abundant numbers of spawning salmon, and by low levels of human disturbance. The project
will benefit bald eagles reducing sediment impacts to lower Boulder Creek and the Cascade River, and by protecting
and improving mature forested habitats preferred by bald eagles for night roost habitat along the lower Cascade -
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River.

Chinook Salmon - The lower end of Boulder Creek is used by Chinook salmon for spawning and juvenile rearing

(WDFW 1975). The lower Cascade River is used as a migration corridor and rearing area for Cascade River Spring

Chinook salmon, which are among the most threatened Chinook populations present in the Skagit watershed. The

acquisition project would provide permanent protections and improvements to habitat located in Boulder Creek and

. the Cascade River downstream of this tributary. The proposed acquisition would improve water quality conditions
for Chinook salmon spawning and rearing in Boulder Creek and the lower Cascade River by reducing sediment
loads and nutrients inputs, and by protecting and improving a high quality riparian corridor that is important for

. sustaining cold water temperatures. -

Unlisted Species - The Boulder Creek watershed provides habitat for at least twelve unlisted species covered by

. DNR’s HCP (Table 1). The high quality habitat present in the project area and adjacent areas of the watershed
supports a diverse assemblage of species, including sensitive species that are highly susceptible to human
disturbance. These include federal candidate species for ESA listing (spotted frog, Pacific lamprey), federal species
of concern (tail frog, Cascades frog), state candidate species (golden eagle, pileated woodpecker, Vaux's swift), and
other sensitive species (northern red-legged frog) (Table 1). The proposed project will benefit these species by

* eliminating the landscape fragmentation currently resulting under the existing primary land use of the watershed,
which is commercial timber harvest. These species will also benefit from the preservation of existing mature forest,
and the improvement of habitat over time as the acquisition property ages and develops more complex habitat
structure. In addition, these species will realize landscape-level benefits because of the connectivity with extensive
state and federal habitats. -

APPROACH This project would be sponsored by SCL as part of the City of Seattle's ESA Early Action Program.
This voluntary program was lmplemented in 2000 to support the recovery of ESA-listed fish species within those
watersheds where the City has major land holdings, water supply projects, or hydropower projects. The program.
has resulted in the acquisition of over 740 acres of high quality habitat for bull trout and Chinook salmon in the
Skagit Watershed over the past five years. These properties are held in perpetuity by the City for ESA species
conservation, and are managed and monitored by ecologists with City Light's Environment Division. In addition to
the EA program, SCL's Land Acquisition Grants (LAG) program has preserved and presently manages over 4,000
acres of high quality habitat for wildlife in the Skagit Watershed: The LAG program successfully completed a land
transfer from DNR to SCL in the Illabot Creek drainage for |mproved wildlife species protection and conservation
land management.

SCL's ESA Early Action Program would prov1de the matchmg fundmg for this project. SCL's partner on this
project is The Nature Conservancy, who originally developed this acquisition project. Purchase of the properties ,
would be completed through a cooperative effort of SCL's Environment and Real Estate divisions. Upon acceptance -

_ of a purchase offer by Boulder Creek Associates determined by a fair-market appraisal, a fee simple purchase would
be completed by SCL’s Real Estate Division. SCL would work closely with the agency sponsor, DNR, to develop a
long-term restoration and management plan for the acquired property that would enhance the species protectlon and

. conservation value of both SCL and DNR land holdings in the lower Cascade River.

LOCATION: The project is located in the Boulder Creek watershed (Figure 1), which is a major tributary to the
Cascade River east of the town of Marblemount, Washington. The acquisition area is 1,080 acres, which
encompasses the upper Boulder Creek watershed (Figure 3). The project is located in Skagit County, Township 35
N, Range 11 E, Sections 22, 26, 27 and 35. The property is located entirely on commercial forest lands located
along the south side of the Cascade River. Lands to the inmediate east and west of this property are DNR School
Trust and Forest Board lands (Figure'1). DNR's Granite Lakes Natural Resource Conservation Area is located along
the southern boundary of this property. These state lands lie within a larger matrix of publicly owned lands managed
by the U.S. Forest Service and National Park Service. The private lands located immediately north of the property
towards the Cascade River are owned by the Cascade Timberlands (Olympic Resource Management Company).
Some private lands (160 acres) are also located 1mmed1ately south of the acquisition area, and are owned by Aloha
Lumber Corporation. -
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‘The lower 800 acres of the Boulder Creek property are mainly second-growth Douglas-fir and western hemlock
forest with most of this area harvested in the early 1970s. Some areas within the northern portion of the property
were harvested in the early 2000s. The southeast triangle of the property (Figure 1) contains over 200 acres of old-
growth Douglas-fir and western hemlock forest This extensive old-growth stand is sntuated in steep terrain between
3,000 and 5,300 ft elevatton

" ESTIMATED COST: The majority of the cost for this project will be for the fee simple purchase of the 1080-acre
parcel. The estimated cost for the acquisition of this parcel $850,000 based upon recent discussions with Boulder
Creek Associates. The federal funds requested for the project are $742,300. SCL will provide $150,000 cash
funding for this project, and will also provide an in-kind match of SCL Early Action conservation lands
(approximately 200 acres) located along the Suiattle River that have an estimated value of $300,000. - The project
sponsor, Washington Department of Natural Resources, will provide an in-kind property. match value of $460,000
for this proposed project. "The Granite Lakes Natural Conservation Area, which form the headwaters of the Boulder
Creek watershed,'will be DNR's in-kind match for this project. The total non-federal match is $910,000, :
representmg 55.1% of the prOJect total cost. See cost breakdown sheet attached for details of project expenses.
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‘Table 1. Species considered in Boulder Creek acquisition projéét. :

' Known Use by

- Common | Scientific Name | Fed/State | Covered | Within | Suitable Habitat
Name Status by HCP? | Species " Onsite? ~ Species?
Range? ,
Bull Salvelinus - Federal Yes " Yes High quality Yes. Lower
Trout confluentus threatened ' spawning, Cascade River basin
holding, and is migration and
rearing jj}lvenile rearing area.
Chinook Oncorhynchus Federal Yes Yes High quality Yes. Present in
"Salmon tshawytscha threatened ' spawning lower Boulder Creek
znd Cascade River.
Bald Eagle | Haliaeetus Federal Yes Yes Yes. High quality | Yes. NPS and TNC
leucocephalus threatened ' ' riparian habitat winter counts along
' and abundant Cascade River. ¥
forage base. '
Northern Strix occidentalis |  Federal Yes Yes Yes. Old-growth / | Yes. Multiple |
Spotted . | caurina ‘| threatened ./ | mature Douglas- | northern spotted owl
Oowl ' ' ' fir and western centers on adjacent
hemlock forest. DNR and USFWS
. ‘ ‘lands. ¥
Marbled Brachyramphus Federal Yes Yes Yes. Old-growth | Yes. Multiple
- Murrelet marmoratus threatened / mature Douglas- | observations on
marmoratus fir and western adjacent DNR and:
: hemlock forest. USFS lands
(WDFW PHS
database). ¥
Gray Wolf | Canis lupus Federal Yes Yes. | Yes. No. Documented as
threatened - ' " present in nearby
North Cascades
' . National ParkZ
Grizzly Ursus arctos Federal. No Yes Yes. No. Documented as
.Bear A horribilis . threatened - : present in nearby
‘North Cascades
. National Park
Spotted Rana pretiosa Federal Yes Yes Yes. High quality | No. Present in
Frog candidate stream habitat amphibian surveys
: (pools). . in nearby North
: Cascades National .
. Park. ¥
Pacific Lampetra Federal Yes Yes | Yes. High quality | No. Observed in
Lamprey tridentata candidate rivérine habitat. - - | upper Skagit River

fish surveys.
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Suitable Habitat

Known Use by

Common | Scientific Name | Fed/State | Covered | Within
Name Status by HCP? | Species Onsite? Species?
‘ Range? .
Tailed Frog | Ascaphus truei Federal Yes Yes Yes. High quality | No. Observed in
species of stream habitats | NPS amphibian
concern with cold water surveys in North
‘ temperatures. Cascades National
' : Park. ¥
Cascades . | Rana cascadae Federal Yes Yes | Yes. High quality | No. Observed NPS
Frog species of pool habitats; cold | amphibian surveys
. concern water in North Cascades
temperatures. National Park. ¥
‘Northern Accipiter gentilis Federal Yes Yes Yes. Old-growth. | No. Confirmed
Goshawk | : species of /mature forested | nesting sites in
concern areas provide high | nearby North
quality nesting - | Cascades National
, ‘ _ sites. Park. 7
Golden Aquila chrysaetos. State Yes Yes Yes. Yes. Occasional fly-
Eagle candidate over of Cascade
‘ River watershed. Z
Pileated Dryocopus State "~ Yes Yes Yes. High quality | No. Observed in
wood- pileatus’ candidate upland forest nearby watershed
pecker habitat with during NPS and
‘ abundant snags. USFS wildlife
surveys. ¥
Vaux's Chaetura vauxi State Yes Yes Yes. Mature Yes. Observed by
Swift candidate Douglas-fir and Fayette Krause
' ~western hemlock | (TNC) during field
forest. trip on Sept. 12,
. _ 2005.
Northern Rana aurora Other " Yes - Yes Yes. High quality | No. Observed in
red-legged sensitive pool habitats; cold | NPS amphibian
frog species . water surveys in North
temperatures. Cascades National
‘ - Park. ¥
Olive- Contopus cooperi Other Yes Yes Yes. Snags in old- | No. Observed in
Sided sensitive growth areas -~ | NPS bird surveys in
Flycatcher species provide high North Cascades
' quality habitat. National Park.
Long-eared | Myotis evotis Other Yes Yes Yes. Old-growth No. Identified as
Myotis . sensitive forested areas abundant during bat
species “provide high surveys in nearby
quality roosting North Cascades
habitat. National Park. &
B-7
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Common

Scientific Name

. Fed/State

Within

Suitable Habitat

Covered Known Use by
Name Status by HCP? | Species .Onsite? Species?
Range? : o
Long- Myotis volans ‘Other Yes Yes Yes. Old-growth | No. Identified as
legged ' sensitive forested areas present but
Myotis “species provide high uncommon during

quality roosting
habitat.

bat species surveys
in nearby North
Cascades National
Park. &

- WDFW Bull Trout / Dolly Varden Inventory (1998).
4 Natlonal Park Service biologist, 4/6/2005
. 4-WDFW Salmon & Steelhead Inventory (SASSI) Database (2004)

Tech. Report NPS/NOCA/NRTR-2003/1.
4 WDFW Priority Habitats & Species Database (2000)
. Threatened & Endangered Species web page.

Pers Comm., Reed Glesne National Park Service biologist, 4/6/2005
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Umted State‘: Department of the Imtemor

FISH AND WILDLIFE SERVICE

O1INE 11" Avenue i
Portland, Oregon Y7232-4181

In Reply Refer To:
MBSP/FA

Naovember 30, 2007

Omvron Bhagwandin, Program Manager
Washington Department of Natural Resources
P.O. Box 47014

Olympis, Washingion 98504-7014

Subject: Notice of Federal Assistance Award for E-10-HL-2 Amendment #3

—

Dear Omroa:

The enclosed Application for Federal Assistance, E-10-HL-2 Amendment #3, Boulder
Creek, time extension, is approved effective November 23, 2007. The performance
period of this uward is November 1, 2005 through June 30, 2008,

Terms of Acceptance: Per hupy//www.doi.gov/pamy/Termsand Cond itions.html.
acceptance of a Federal Financial award from the Department of the Interior (DOI)
carrics with it the mspnn‘;tblllty 10 he aware of'and comply with the terms and conditions
of the award, Acu.ptance is defined as the start of work, drawing down funds, ar,

+ accepting the award via electronic means. Awards are based on the application submitted
to, and as approved by DOL and are subject to the lerms and conditions incorporated
cither dlrccﬂv or by reference to the following:

e  Program Icgnslalu)nfrcgu]auon.
»  Special terms and conditions,

o Code of Federal Regulationxszegﬁlatory Requirements, as applicable

ICFR12(

Assistance Programs

33 CIR 12(E) Buy American Requirements for Assistance Programs
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43 CFR12(C) Uniform Administrative Requirements for Grants and Cooperative
Agreements to State and Local

and Commercial Organizations

43 CFR 43 Govemmentwide Requirements for a Drug-Free Workplace

43 CFR 42 Governmentwide Debarment and Sﬁspensi‘on (Nonpracurement)

43 CFR 18 New Restrictions on Lobbving

Specials Conditions and Provisions:

- Federal funds may not be used to acquire the subject property until documentation

. of the match property has been approved by the Servide, Documentation shal}
consist of identification and approval of the property, an uppraisal (o Yellow
Book standurds and a review appraisal, and title vesting evidence.

The deed of purchased properties shall be encumbercd to ensure that the land will
be managed in perpetuity to provide habitat for cndangered species consistent
with the goals and objectives of this grant. Evidence of such shall be included as
part of the annual report. In the event that the terms for perpetual conservation are
violated the property will be subject to transfer, replacemem or repayment 10 the
United States pursuant to 43 CFR 12.71.

- Prior to accessing funds for the purchase of property, the fol]uwmg conditions must be
completed:

1. A state-certified general appraiser must conduct an appraisal that meets Federal
. land acquisition standards. Specifically the appraisal must comply with the
Uiifoim Appraisal Standards for Federal Land Acq uisition (UASFLA)
- bup:/twww.nsdoi.govienrd/land-ack/yb2001.pdf. This must occur for the

property or properties you plan to purchase.

2 Following the appraisal, a review appraisal is required. The review appraisal can
be provided to your agency by contract or through agreement with another siate
agency. A certified or licensed review appraiser must conduct the review
appraisal. If you do not have access to a certified or licensed review appraiser the
Division of Federal Assistance can coordinate with the Appraisal Services
Directorate (ASD) under the Department of Interior, National Business Center to
conduct the review appralsal for you. Please be aware, however, that if ASD is
asked to perform the review, they must also write a statement of work up front
and provide you wnh alistof assxgnment—quahﬁed appm;sers from which you
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may choose to perform the assignment. Also be aware that workload issues in the
ASD may affect the timeliness of the appraisal coordination and review process.

3. The appraisal and review appraisal documents must he submitted 10 the Division
of Federal Assistance for review and approval before Federal funds can be used 10
purchase the land.

Once these three conditions have been met, we will notify you thar the appraisal has been
approved. Once approved you may move forward with formal negotiations for acquiring ,
the property évaluated in the review appraisal, according t the terms of the Grant,

Thank you for your interest and efforts in supporting punsér‘vmicm ¢fforts for fish and

wildlife and their habitats, 1f you have any questions regarding the above steps, please
contael me at S03-231-6128 or Heather Hollis at 503-231-2372.

Sincerely.
K ). Frederick Caslick, Ph.D.
Chief, Division of Federal Assistance

Enclosure

TAKE PRIDE" - 4
RAMERICARE
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Denise Krownbell/DK
SCL Boulder Creek Deep Acceptance ORD
March 12, 2008

Version 2
Form revised November 15, 2007
FISCAL NOTE FOR CAPITAL PROJECTS ONLY
Department: Contact Person/Phone: DOF Analyst/Phone:
| Seattle City Light | Denise Krownbell/5-1127 | Karl Stickel/4-8085
Legislation Title:

AN ORDINANCE relating to the City Light Department; accepting the deed to the Boulder
' Creek‘ property in Skagit County, Washington; accepting the associated Cooperative
Agreement with the Washington Department of Natural Resources concerning the
management of the Boulder Creek property; and accepting the grant of a Conservation
Easement over the Boulder Creek property to the Washington Department of Natural
Resources for salmonid habitat protection purposes. The legislation also authorizes a
cooperative agreement and conservation easement with the Department of Natural

Resources.

Summary and background of the Legisiation:

jurisdiction of the City Light Department.

This legislation authorizes the Superintendent to accept a deed to the Boulder Creek property in
Skagit County, Washington, forsalmonid habitat protection purposes. The property subject to
this legislation was purchased as part of Endangered Species Act (ESA) Early Actions under the
authority of Ordinance 121114. This legislation places the acquired properties under the

'Project Name: Project L.D. Project Location:

. End Date

¢ Start Date:
Endangered 6990 | Skagit County 2000 2010
Species Mitigation

o Please check any of the following that apply:

This legislation creates, funds, or anticipates a new CIP Project. (Please note
whether the current CIP is being amended through this ordinance, or provide the Ordinance

or Council Bill number of the separate legislation that has amended/is amending the CIP.)

This legislation 1does not have any financial implications. (Stop here and delete the

remainder of this document prior to saving and printing.)

X This legislation has financial implications. (Please complete all relevant sections
that follow.) This Ordinance accepts deeds to properties purchased in 2006 pursuant to
Ordinance 121114. The financial implications of adopting this leglslatlon are explained in the

spending plan and other issues section of this fiscal note.



Denise Krownbell/DK

SCL Boulder Creek Deep Acceptance
March 12, 2008

Version 2

ORD

Appropriations: This table should reflect appropriations that are a direct result of this
legislation. In the event that the projects associated with this ordinance have appropriations
that were, or will be, received because of previous or future legislation or budget actions,
please provide details in the Notes section below. Finally, if this legislation does not directly
change an appropriation, but results in budget authority being moved within a Budget
Control Level, or to a Budget Control Level (up to 10%), please explain in the Notes section

" below.
" [Fund Name and Department Budget Control 2008 2009 Anticipated
Number Level* Appropriation | Appropriation
TOTAL

*See budget book to obtain the appropriate Budget Control Level for your department

Notes:

Spending Plan and Future Appropriations for Capital Projects: Please list the timing of
anticipated appropriation authority requests and expected spending plan. In addition, please
identify your cost estimate methodology including inflation assumptions, the projected costs
of meeting applicable LEED standards, and the percent for art and design as appropriate.

Spending Plan and Budget

2008

2009 | 2010

2011

2012

2013 Total

Spending Plan

Current Year Appropriation

t,
(H

Future Appropriations

Notes: A total of $1 million in expendttures are associated with this property, including

$290,000 of City Light dollars for the purchase of this property in conjunction with
$700,000 of funds from the U.S. Fish and Wildlife Department. A $10,000 maintenance
fee was also paid with City Light dollars to the Washington Department of Natural

Resources (DNR) as part of the federal grant requirement.

F unding source: ldentify fundmg sources including revenue generated from the project and
from each source.

the expected level of fundin

Funding Sou'rce (Fund
Name and Number, if
applicable)

2008

2009 2010

2011

2012

2013 Total

TOTAL

s
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Notes:

Bond Financing Required: If the project or program requires financing, please list type of
~ financing, amount, interest rate, term and annual debt service or payment amount. Please
include issuance costs of 3% in listed amount.

Type Amount Assumed Term Timing Expected
Interest Rate ‘ Annual Debt
Service/Payment
TOTAL

Uses and Sources for Operation and Maintenance Costs for the Project: Estimate cost of ‘
one-time startup, operating and maintaining the project over a six year period and identify
each fund source available. Estimate the annual savings of implementing the LEED Silver
standard. Identify key assumptions such as staffing required, assumed utility usage and rates
and other potential drivers of the facility’s cost.

o&M

2008

2011

2012 2013 Total

Uses

2009 2010

Start Up

{ On-going

Sources (itemize)

Notes: This legislation is for land acquisition only.

Periodic Major Maintenance costs for the project: Estimate capital cost of performing
periodic maintenance over life of facility. Please identify major work items, frequency.

Major Maintenance Item

Frequency

Cost

Likely Funding Source

TOTAL

Funding sources for replacement of project. Identify possible and/or recommended method
of financing the project replacement costs.

| Not applicable.

@
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Total Regular Positions Created, Modified, Or Abrogated Through This Legislation,
Including FTE Impact: This table should only reflect the actual number of positions

created by this legislation In the event that positions have been, or will be, created as a
result of previous or future legislation or budget actions, please provide details in the Notes
section below the table.

Position Title and Position Fund Part-Time/ 2008 2008 2009 2009
Department* Number Name Full Time | Positions FTE Positions | FTE*
for and e *
Existing Number
Positions
-TOTAL

*  List each position separately

** 2009 positions and FTE are total 2009 position changes resulting from this legislation,
not incremental changes. T. herefore, under 2009, please be sure to include any continuing
positions from 2008.

Notes: No positions will be created.

¢ Do positions sunset in the future? (If yes, identify sunset date):
N/A ' ‘

o What is the financial cost of not implementing the legislation: (Estimate the costs to

the City of not implementing the legislation, including estimated costs to maintain or expand
an existing facility or the cost avoidance due to replacement of an existing facility, potential
conflicts with regulatory requirements, or other potential costs if the legislation is not
implemented).

SCL would be out of compliance with the terms of the signed Conservation Easement
recorded for this property, and, as such, the Cooperative Agreement signed with the State of
Washington. This may ultimately result in a loss of the award for the property and subject
SCL to funding the purchase of the property with other resources.

o What are the poésible alternatives to the legislation that could achieve the same or
similar objectives (Include any potential alternatives to the proposed legislation, including

using an existing facility to fulfill the uses envisioned by the proposed project, adding
components to or subtracting components from the total proposed project, contracting with
an outside organization to provide the servzces the proposed project would fill, or other
alternatives).

No other alternatives are known at this time.



Denise Krownbell/DK - -
SCL Boulder Creek Deep Acceptance ORD

March 12, 2008

Version 2

e Is the legislation subject to public hearing requirements: (If'yes, what public hearings
have been held to date, and/or what plans are in place to hold a public hearing(s) in the
Suture?)

No. .

o Other Issues (including long-term implications of the legislation): As required by the
cooperative agreement and conservation easement with the DNR, SCL is developing a
stewardship plan for management of the acquired Boulder Creek property. The roads on this
property were abandoned to DNR standards prior to SCL’s purchase. If the roads
subsequently fail, SCL is not legally required to act. However, since the property is part of
the ESA Early Action Program and purchased to protect salmonid habitat, SCL would seek
external grants and partners for additional dollars to augment SCL dollars to repair the roads
to a standard that does not harm salmonid habitat.

Please list attachments to the fiscal note below:

s
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@ City of Sea?tle .

Gregory J. Nickels, Mayor

Office of the Mayor

March 25, 2008

Honorable Richard Conlin
President

Seattle City Council

City Hall, 2" Floor

Dear Council President Conlin:

I am pleased to transmit the attached proposed Council Bill that accepts a deed to the Boulder Creek
property in Skagit County for salmon habitat that was purchased pursuant to the authority of
Ordinance 121114, The Bill places the acquired properties under the jurisdiction of the City Light
Department and authorizes a Cooperative Agreement and Conservation Easement to the Washington
Department of Natural Resources to fulfill an Endangered Species Conservation Fund grant
requirement from the U. S. Fish and Wildlife Service. '

City Light originally purchased the 1,080-acre Boulder Creek property in the Cascade watershed -
with $742,300 in grant funds from the US Fish and Wildlife Service and the Washington Department
of Natural Resources. The acquisition has allowed the City of Seattle to protect more than one
thousand acres of high quality stream and riparian habitat for Bull trout, Chinook salmon, and other
sensitive aquatic species in the Skagit Watershed. In addition, the property contains over 200 acres
of old growth forest that provide high quality habitat for Marbled Murrelets and Spotted Owls, both
of which are listed as threatened species under the Federal Endangered Species Act.

Passage of this legislation will further demonstrate the City of Seattle’s commitment to salmon
recovery and habitat preservation for the benefit of its citizens and future generations. Thank you for
your consideration of this legislation. Should you have questions, please contact Denise Krownbell
at 615-1127.

\

Sincerely,

‘ 600 Fourth Avenue, 7% Floor, P.O. Box 94749, Seattle, WA 98124-4749 .
Tel: (206) 684-4000, TDD: (206) 615-0476 Fax: (206) 684-5360, Email: mayors.office@seattle.gov iﬁ

An equal employment opportunity, affirmative action employer. Accommodations for people with disabilities provided upon requg
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