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ORDINANCE /QQ@ZO

AN ORDINANCE relating to the Seattle Center Department; authorizing execution of a ground
lease with Seattle Opera for property that includes Mercer Arena at Seattle Center.
BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. As requested by the Seattle Center Director and recommended by the Mayor,
the Seattle Center Director or his designee is authorized \to execute, for and on behalf of The City
of Seattle, a ground lease with Seattle Opera, substantially in the form of the agreement attached
hereto and identified as “MERCER ARENA GROUND LEASE BETWEEN THE CITY OF
SEATTLE AND SEATTLE OPERA” (Attachment 1),»under which Seattle Opera shall lease the
property at Seattle Center on which the Mercer Arena is located, for an initial term of thirty
years.

Section 2. Any act consistent with the authority and prior to the effective date of this

ordinance is hereby ratified and confirmed.
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Section 3. This ordinance shall take effect and be in force thirty (30) days from and after
its approval by the Mayor, but if not approved and returned by the Mayor within ten (10) days

after presentation, it shall take effect as provided by Municipal Code Section 1.04.020.
Passed by the City Council the |ﬁ dayof Feln. 2008 and signed by me in open

session in authentication of its passage this ]9 day of fté 2008

DA

Pfesident ___ ofthe City Council

Approved by me this o Sday of E é/«y;&?{‘&@‘og

Gregofy J. Nickels, Mayor

Filed by me this 25 day of Febrng 2008

(Seal)

Attachment 1: Mercer Arena Ground Lease Between The City of Seattle and Seattle Opera




MERCER ARENA GROUND LEASE
BETWEEN
THE CITY OF SEATTLE
AND
SEATTLE OPERA
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MERCER ARENA GROUND LEASE

THIS MERCER ARENA GROUND LEASE (this “Lease”) is entered into this day of

, 2008, by and between THE CITY OF SEATTLE ("City"), a city of the first

class of the State of Washington, acting by and through its Seattle Center Department and the
Director thereof, and SEATTLE OPERA ("Opera"), a not-for-profit corporation organized
under the laws of the State of Washington.

IN CONSIDERATION of the mutual covenants contained herein, and subject to the terms and
provisions set forth herein, Clty and Opera covenant and agree as follows:

1.

Summary Lease Data; Exhibits.

The following terms have the following meanings, except as otherwise specifically modified in
this Lease:

1.1 Premises. Subject to the provisions of Section 2.2 and the last paragraph of
Section 12, the real property legally described in Exhibit 1.1.1 and depicted on Exhibit 1.1.2,
together with the building commonly known as Mercer Arena, 301 Mercer Street, Seattle,
King County, Washington 98109, which building contains approximately 59,850 square feet .
as of the Effective Date, reserving to City the ground rights below Opera’s Improvements as
constructed, and the air rights more than 85 feet above the finished grades surrounding the
existing Mercer Arena, measured in accordance with the provisions of SMC 23.86.006 as in
effect on the Effective Date.

1.2 Effective Date. The date this Lease is fully executed, as provided in Section 36.

1.3 Rent Commencement Date. The first day of the month following the date when
Opera receives a building permit from the Seattle Department of Planning and Development to
construct the Initial Improvements to the Premises, or July 1, 2009, whichever is earlier, unless
the Rent Commencement Date is extended in accordance with Section 3.2. Opera shall be
entitled to exclusive use of the Premises on the Rent Commencement Date.

1.4  Expiration Date. Thirty (30) years after the Rent Comméncement Date.

1.5 Rent.

Base Rent: The initial annual Base Rent is $220,000.00.

Percentage Rent: Fifteen 'percent (15%) of Opera’s gross receipts from
Subtenants, as further described in Section 4.4.

1.6 Good Faith Deposit. $110,000.00.

CEN Mercer Arena Lease ORD Att. 1.doc



1.7  Initial Improvements. The improvements that Opera makes to the Premises,
pursuant to the Construction Agreement described in Section 12, which improvements are
generally described in Exhibit 12.1.

1.8  Parking. Ifthe master use permit issued by the City of Seattle’s Department of
Planning and Development in connection with the Initial Improvements requires parking for
the Permitted Use and if on the Rent Commencement Date Seattle Center has available
unrestricted parking capacity, the parties shall negotiate and execute a covenant and agreement
(the “Covenant Agreement”) for the required parking for up to the entire Term. The Covenant
Agreement shall be in the form prescribed by Title 23 of the Seattle Municipal Code or any
successor provision or if no form is then required by ordinance, then in commercially
reasonable form and provide for Opera to pay a commercially reasonable rate for such parking.

1.9 Notice Addresses.

To City: Seattle Center Director
Seattle Center House
305 Harrison Street
Seattle, Washington, 98109

To Opera: Seattle Opera
Attention: Kelly Tweeddale
Executive Director
1020 John Street
Seattle Washington, 98109

With a copy to: Russell F. Tousley, P.S.
Tousley Brain Stephens, PLLC
1700 Seventh Avenue, Suite 2200
Seattle, WA 98101-4416

1.10  Exhibits. The following exhibits are made a part of this Lease:

Exhibit 1.1.1 — Legal Description

Exhibit 1.1.2 — Premises Site Plan

Exhibit 12.1 — Conceptual Plan for Initial Improvements
Exhibit 18.1 — Insurance Requirements

Exhibit 34.1 — Memorandum of Ground Lease

Premises.

2.1 Grant. City hereby leases the Premises to Opera and Opera hereby leases the
Premises from City, all subject to and in accordance with the terms and provisions of this
Lease. For the duration of this Lease, Opera shall have a nonexclusive license to use the ramp
and loading dock at the south side of the Premises in common with occupants of Marion
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Oliver McCaw Hall (“McCaw Hall”’). Opera shall coordinate its use of the licensed facilities
with Seattle Center McCaw Hall staff.

2.2 Lot Line Adjustment. Opera, at its sole cost, shall diligently pursue and shall
obtain a lot line adjustment that will as nearly as possible establish the Premises as extending
to the south margin of the Mercer Street pedestrian sidewalk, on the north; approximately 23
feet west of the west margin of the Fourth Avenue North pedestrian sidewalk, to the east; the
south face of the existing Mercer Arena building, to the south; and the centerline of the
common wall between McCaw Hall and Mercer Arena, to the west. When the lot line
adjustment is completed, the parties shall annex hereto and file with the City Clerk an
amended Exhibit 1.1.1. City shall provide all reasonable cooperation requested by Opera in
obtaining such lot line adjustment.

2.3 Condition. Opera is familiar with and has inspected the Premises, which City
leases to Opera and Opera accepts from City in their “AS IS” condition.

2.4  Permitted Use. Opera shall use the Premises to construct and operate its
administrative offices, rehearsal and technical support facilities and other incidental purposes
related thereto or to its principal business as an opera company. With the Director’s prior
written approval and as further described in Section 19, Opera may sublease or license
portions of the Premises for uses that are compatible with Seattle Center’s overall mission. It
is the parties’ intent that the Premises will be developed and used in a manner that actively
engages the public, including along the Mercer Street frontage.

2.5  Party Wall. The parties acknowledge and agree that the west wall of the
Premises and the east wall of McCaw Hall form a common wall. For the duration of this
Lease, Opera shall have the right to use such party wall jointly with the City upon the
following terms and conditions:

A. Each party may continue in the present use of the wall, including
continuation of such use in connection with any alteration or replacement
of the Premises with a different facility; provided, however, (i) Opera shall
not cut any openings in the wall without the approval of the Director and
the McCaw Hall Operating Board, and the wall may be put to no use that
will impair its strength or injure McCaw Hall in any way, and (ii) City
shall not cut any openings in the wall without the approval of Opera and
the McCaw Hall Operating Board, and the wall may be put to no use that
will impair its strength or injure Opera’s Improvements (as defined in
Section 12 in any way). '

B. Each of Opera and City shall have the right, at its sole expense, to drill
into, cut into or otherwise gain access to the interior of the common wall
for the purpose of maintaining, repairing or restoring and, if consent be
first obtained pursuant to subparagraph A above, remodeling or altering,
water, utility, soundproofing or other services or amenities to their
buildings adjacent to the wall subject to (i) the obligation to restore the

23-
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3.

common wall to the same condition it was in immediately before such act
and (ii) each party’s responsibility to the other party for any damages
caused thereby. ‘

C. Each of Opera and City shall have an easement over the adjacent McCaw
Hall and Opera’s Improvements, respectively, for the following purposes:
(1) to have the common wall remain and be rebuilt in its same location as
when originally built; (ii) to use, for common wall purposes, that portion
of the adjoining building upon which the common wall is built; and (iii)
for access through, in or upon any portion of the adjoining building
reasonably necessary to effect repairs to, maintenance of or reconstruction
of the common wall or that portion of any foundation, exterior wall or roof
of the structure which meets with, adjoins or is connected to the common
wall.

D. For the purposes of this Section, the term “common wall” means and
includes the wall between McCaw Hall and Opera’s Improvements as such
wall now or hereafter exists, and everything, if anything, located within
such wall (such as studs, framing, insulation, soundproofing material,
pipes, wires, joints, junction boxes and other materials or equipment
related to utilities) and below the wall (such as the surface of the ground
and footings located in the ground).

E. Except as specifically set forth above, repair and maintenance of the
common wall shall be subject to the provisions of Sections 13.2 and 13.3
below.

Lease Term.

3.1 Initial Term. This Lease shall be for a term (the “Initial Term”) beginning on
the Rent Commencement Date specified in Section 1.3 plus any partial calendar month
between the date when Opera receives its building permit and the Rent Commencement Date,
and ending on the Expiration Date specified in Section 1.4, unless the Lease Term is
terminated earlier in accordance with the provisions of this Lease or extended as provided in
Section 3.3 below. As used herein, “Lease Year” means the period from the Rent
Commencement Date to the day prior to the Rent Commencement Date of the following
calendar year.

3.2 Option to Extend Rent Commencement Date: Opera shall have the option to
extend the Rent Commencement Date for up to two (2) periods of one (1) year, each (the
“Extension Options™). In each instance, Opera shall be required to give City written notice of
its election to exercise one of the Extension Options at least sixty (60) days prior to the
commencement of the applicable Extension Option period and to pay City, for each such
option exercised, an Extension Option fee in the amount of $110,000, cash. Notwithstanding
anything in this Lease to the contrary, if Opera has not taken possession of the Premises and
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commenced paying Rent by July 1, 2011, this Lease shall automatically terminate and the
parties shall have no further rights or obligations hereunder with respect to one another.

3.3  Extended Term. At the expiration of the Initial Term, Opera shall have the
option to extend this Lease for one (1) successive term of thirty (30) years (the “Extended
Term”) on the same terms and conditions set forth herein, except for Base Rent, which will be’
calculated as provided in Section 4.3, and except that the renewed Lease shall contain no
further renewal option. Opera may extend the Lease Term by giving City written notice of its
intention to do so at least one (1) year prior to the beginning of the Extended Term. As used in
this Lease, “Lease Term” means the Initial Term and if established by Opera hereunder, the
Extended Term.

3.4 Access Prior to Commencement of Term. Opera may enter the Premises prior
to the Rent Commencement date to examine and conduct such studies of the land and the
Arena building subject to the Director’s approval, which approval shall not be unreasonably
withheld or delayed. In connection with any desired entry by Opera, or its agents, employees
or contractors onto the Premises, Opera shall give City reasonable advance notice of such entry
and shall conduct such entry and any inspections in connection therewith in compliance with
all applicable laws. Opera shall maintain, and shall assure that its contractors maintain, public
liability and property damage insurance in amounts and in form and substance adequate to
insure against all liability of Opera and its agents, employees or contractors, arising out of any
entry or inspections of the Premises of not less than $1,000,000 per person and per occurrence,
and Opera shall provide City with evidence of such insurance coverage upon request by City.
Opera shall indemnify and hold City harmless from and against any costs, damages, liabilities,
losses, expenses, liens or claims (including, without limitation, court costs and reasonable
attorneys’ fees and disbursements) arising out of or relating to any entry on the Premises by
Opera, its agents, employees or contractors in the course of performing the inspections,
testings or inquiries provided for in this Lease, including, without limitation, any release of
' Hazardous Materials or any damage to the Premises; provided that Opera shall not be liable to
City solely as a result of the discovery by Opera of a pre-existing condition on the Premises to
the extent the activities of Opera, its agents, representatives, employees, contractors or-
consultants do not exacerbate the condition. The provisions of this Section 3.4 shall survive
beyond the termination of this Lease. '

.35 Notice of Building Permit Application. Opera shall promptly notify the
Director when it files its building permit application for the Initial Improvements and City
shall remove its personal property from the Premises prior to the date the building permit is -
issued.

Base Rent, Percentage Rent and Additional Charges.

4.1  Base Rent. Beginning on the Rent Commencement Date and thereafter, in
advance, on each anniversary of the Rent Commencement Date throughout the Lease Term,
Opera shall pay to City at the address and to the account specified by City, without notice or
demand or any setoff or deduction whatsoever, in lawful money of the United States, the Base

.5
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Rent. Base Rent shall be prorated on a daily basis for any partial Lease Year within the Lease
Term.

42  Adjustments to Base Rent. Beginning on the fifth (5™) anniversary of the Rent
Commencement Date and on every fifth anniversary thereafter until the expiration or
termination of the Initial Term (each, a “Base Rent Adjustment Date”), the Base Rent shall be
increased to an amount that is 110% of the Base Rent payable during the year immediately
preceding the Base Rent Adjustment Date.

4.3  Rent During Extended Term. If Opera exercises its option to extend the Lease
Term pursuant to Section 3.3, then, the Base Rate shall be adjusted as of the first day of the
Extended Term to an amount that the parties have negotiated in good faith, taking into account
the physical condition of the Premises, the significant role Opera plays as a Seattle Center
tenant and the public benefits Opera is then providing hereunder. If the parties have not
agreed on the rent for the Extended Term within three (3) months from the date Opera notifies
City of its intent to extend the Lease, then the matter shall be determined by mediation in
accordance with the procedures described in Section 33.

4.4  Percentage Rent. Each year throughout the Lease Term, in addition to and
together with the Base Rent, Opera shall pay City fifteen percent (15%) of the gross receipts it
receives from subtenants and licensees of the Premises (each, a “Subtenant”), except for
Subtenants that are exempt from Federal income taxation pursuant to 26 U.S.C 501(c)(3)
(“Exempt Subtenants™). If Opera receives any non-monetary consideration from any such
Subtenant, then the Director shall calculate the reasonable cash value of such consideration for
purposes of calculating Opera’s gross receipts. As used in this Section, “gross receipts” shall
not include amounts paid to Opera as reimbursement for Opera’s subtenant-related
expenditures, such as for utilities, taxes or other services, including any reasonable and
customary administrative fee. This Section shall not apply to Opera’s short-term use of the
Premises to recognize or honor its charitable contributors. Percentage Rent shall be paid in
arrears, except that for the final year of the Lease Term, Percentage Rent shall be due and
payable within thirty (30) days of the last day of the Lease Term.

4.5  Additional Charges. Whether or not so designated, all other sums due from
Opera under this Lease shall constitute Additional Charges, payable as and when specified
elsewhere in this Lease, but if not specified, then within ten (10) days after written demand.

Records and Reports.

5.1 Reports to City from Opera and Subtenants. Throughout the Lease Term,
together with each payment of Base Rent and Percentage Rent, Opera shall submit to City a
written statement, certified by Opera, setting forth in reasonable detail: (a) the amount of all
_gross receipts received by Opera from Subtenants (including Exempt Subtenants) during the
preceding twelve months (each such 12-month period a “Lease Year”); (b) a computation of
the Percentage Rent due City for such Lease Year; and (c) a description of public benefits
provided during the preceding Lease Year, as required by Section 38. Together with such
statement, Opera shall also provide City with proof of each Subtenant’s Federal tax-exempt

6- -
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6.

status. All certificates required above shall be by an authorized officer of Opera. In addition,
upon ten (10) calendar days’ prior written notice, City shall have access at the Premises to any
reports required by Opera to be provided by Subtenants under the subleases or licenses;
provided, however, that if at the time of request Opera has commenced dress rehearsals for a
production at McCaw Hall, Opera may delay the access until not more than ten (10) caléndar
days after the end of the final performance of the production.

5.2 Opera’s Records. Opera shall keep true, full, and accurate books of account
setting forth Opera’s gross receipts from Subtenants (including Exempt Subtenants), together
with any other information which will affect the determination of Percentage Rent. City shall
be allowed-after ten (10) calendar days’ prior written notice to Opera, to inspect Opera’s books
of account at Opera’s office and to procure audits thereof by an auditor at City’s sole cost and.
expense (except as provided below); provided, however, that if at the time of request Opera
has commenced dress rehearsals for a production at McCaw Hall, Opera may delay the access
until not more than ten (10) calendar days after the final performance of the production. Ifin
the reasonable judgment of such auditor Opera’s books of account are incomplete or
improperly reflect the information necessary for an accurate determination of the Percentage
Rent, or if the audit shall show that the reports submitted by Opera understated Opera’s
Receipts by more than the greater of (i) $25,000.00 or (i1) three percent (3%) thereof, for any
year covered by the audit, the costs and fees for such audit shall be paid by Opera to City;
provided, however, if the incompleteness, inaccuracy or understatement results from any
Subtenant’s understatement to Opera of the gross receipts (if any) or from other actions or
omissions of any Subtenant, then the costs and fees for such audit shall be paid by Subtenant
to City. If an audit discloses any willful or intentional effort to understate Opera’s gross

receipts, then, at City’s option, Opera may be required to pay City a penalty of the greater of

$1,000.00 or two (2) times the amount of the understatement. If future audits disclose three
(3) or more willful or intentional understatements of Opera’s gross receipts in any five (5)-year
period, then the penalty will double, to the greater of $2,000.00 or four (4) times the amount of
the understatement, with successive penalties continuing to double for each occurrence. Opera
shall retain all yearly books of accounting and any other information which will affect the
determination of Percentage Rent for a period of six (6) years from the end of each Lease Year.
Opera’s obligations under this paragraph shall survive expiration or termination of this Lease.

53 Subtenants’ Records. Opera shall require all Subtenants that pay Opera a
percentage rent or licensee fee to: (i) keep true, full, and accurate books of account setting
forth gross receipts, together with any other information which will affect the determination of
the rent or fee (if any); (ii) cause such Subtenant’s chief financial officer, if any, and its chief
executive officer, if any, to certify, annually, the accuracy of its annual report to Opera in

connection with such payments; and (iii) give Opera commercially reasonable audit rights with |

respect to such books for a period of three (3) years from the end of each Subtenant’s lease
year. The subleases and licenses shall require that Subtenants’ obligations under this
paragraph shall survive expiration or termination of the subleases or licenses.

Late Charge; Interest.
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7.

If Opera fails to pay City any sum when due, such amount shall bear interest at the rate of
12% per annum from the date due until the date paid.

Good Faith Deposit.

Within ten (10) days after execution of this Lease, Opera shall deposit the sum of
$110,000.00, cash, with City as security for Opera’s timely progress on and completion of the
Initial Improvements. If Opera takes possession of the Premises and commences paying Rent,
then City shall apply $60,000.00 of the Good Faith Deposit toward Opera’s first annual Base
Rent payment and City shall retain the balance. If this Lease is terminated pursuant the
provisions of Section 3.2, City shall retain the entire deposit.

Opera’s Operations.

8.1 Use of Premises. Opera shall use the Premises only for the Permitted Use. As
City's willingness to enter into this Lease with Opera was predicated, in part, on the nature of
Opera’s business, and the compatibility of such business with the use of the remainder of
Seattle Center, Opera shall not use or permit the use of the Premises for any other business, or
purpose, or under any other name, without City's prior written consent. Opera shall promptly
comply, at its sole cost and expense, with such reasonable rules and regulations relating to the
use of the Premises and Seattle Center as City, from time to time, may promulgate. Any newly
promulgated rules and regulations shall not materially interfere with Opera’s business for the
Permitted Use. In the event of any conflict between the rules and regulations promulgated by
City and the terms of this Lease, the terms of this Lease shall prevail. Opera shall maintain the
Premises in a clean, orderly and neat fashion to conform with the standards of Seattle Center

_(provided that Opera shall not be responsible for maintaining those portions of the Premises

that are City's responsibility to maintain under terms of this Lease), permitting no
objectionable odors or noises to be emitted from the Premises which would disturb or injure
the occupant of any adjacent property, and shall neither commit waste nor permit any waste to
be committed thereon. Opera shall not permit any accumulation of trash on or about the
Premises. Opera shall not create or contribute to the creation of a nuisance in either the
Premises or on Seattle Center grounds and Opera shall not engage in or permit any action that
will disturb the quiet enjoyment of any other Seattle Center tenant or occupant.

8.2 Compliance with Laws.

8.2.1 Unlawful Use. Opera shall not use or permit the Premises or any part
thereof to be used for any purpose in violation of any municipal, county, state or federal law,
ordinance or regulation applicable to the Premises, or for any purpose offensive to the
standards of the community of which the Premises are a part. Opera shall promptly comply, at
its sole cost and expense, with all laws, ordinances and regulations now in force or hereafter
adopted relating to or affecting the condition, use or occupancy of the Premises (provided that
Opera shall not be responsible for maintaining in compliance with laws those portions of the
Premises that are City's responsibility to maintain under terms of this Lease).
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8.2.2 Nondiscrimination. Without limiting the generality of the foregoing,
Opera agrees to and shall comply with all applicable equal employment opportunity and
nondiscrimination laws of the United States, the State of Washington and City of Seattle,
including but not limited to Chapters 14.04, 14.10, and 20.42 of the Seattle Municipal Code
("SMC") as they may be amended from time to time, and rules, regulations, orders, and
directives of the associated administrative agencies and their officers. Nothing contained
herein is intended to restrict Opera’s casting decisions when made for artistic purposes.

8.3 Liens. Opera agrees that no liens of mechanics, materialmen, laborers,
surveyors, engineers, architects, artisans, contractors, subcontractors, suppliers or any other
lien of any kind whatsoever (a “Lien”) shall be created against or imposed upon the Premises,
and that in the event any such Liens shall be asserted or filed by any persons, firms or
corporations performing labor or services or furnishing material or supplies in connection with
Opera’s Improvements, Opera shall pay off in full or cause the same to be discharged of record
within thirty (30) days of notification thereof. Opera reserves the right to contest the validity
-or amount of any such Lien in good faith provided that, within thirty (30) days after the filing
of such Lien, Opera discharges said Lien of record or records a bond which complies with the
requirements of RCW 60.04.161 eliminating said Lien as an encumbrance against the
Premises. In the event Opera shall fail to so remove any such Lien, City may take such action
as City shall reasonably determine to remove such Lien and all costs and expenses incurred by
City including, without limitation, amounts paid in good faith settlement of such Lien and
attorneys’ fees and costs, together with interest thereon, shall be paid by Opera as Additional
Charges.

Compliance with Environmental Laws.

9.1 Definitions. For the purpose of this Section, the following terms shall be
defined as provided below unless the context clearly requires a different meaning:

A. “Environmental Law” means, as amended from time to time, the Federal
Resource Conservation and Recovery Act of 1976, 42 U.S.C. Section 6901 et
seq., Federal Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, 42 U.S.C. Section 9601 et seq., Federal Hazardous
Materials Transportation Control Act of 1980, 42 U.S.C. Section 1801 et seq.,
Federal Clean Air Act, 42 U.S.C. Section 7401 et seq., Federal Water Pollution
Control Act, Federal Water Act of 1977, 93 U.S.C. Section 1251 et seq., Federal
Insecticide, Fungicide and Rodenticide Act, Federal Pesticide Act of 1978,

7 U.S.C. Section 136 et seq., Federal Toxic Substances Control Act, 15 U.S.C.
Section 2601 et seq., Federal Safe Drinking Water Act, 42 U.S.C. Section 300f et
seq., Washington Water Pollution Control Act, RCW Chapter 90.48, Washington
Clean Air Act, RCW Chapter 70.94, Washington Solid Waste Management
Recovery and Recycling Act, RCW Chapter 70.95, Washington Hazardous Waste
Management Act, RCW Chapter 70.105, Washington Hazardous Waste Fees Act,
RCW Chapter 70.95E, Washington Model Toxics Control Act, RCW Chapter
70.105D, Washington Nuclear Energy and Radiation Act, RCW Chapter 70.98,

Washington Radioactive Waste Storage and Transportation Act,
-9-
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RCW Chapter 70.99, Washington Underground Petroleum Storage Tanks Act,
RCW Chapter 70.148, and any regulations promulgated thereunder from time to
time.

B. “Hazardous Substance” means any matter including petroleum products
and by-products, asbestos, infectious waste and any other materials, which is now
or hereafter designated as a hazardous substance pursuant to Section 101 of the
Comprehensive Environmental Response, Compensation and Liability Act of
1980, 42 U.S.C. 9601, et seq., or that is now or hereafter regulated by applicable
Environmental Laws.

9.2  Compliance with Environmental Laws and Regulations. All operations or
activities upon, or any use or occupancy of the Premises, or any portion thereof, by Opera or
any occupant of the Premises shall throughout the Lease Term comply in all material respects
with all state, federal and local Environmental Laws and regulations governing or in any way
relating to the generation, handling, storage, use, transportation, discharge or disposal (whether
legal or illegal, accidental or intentional) of any Hazardous Substances (as herein defined).

9.3  Existing Hazardous Substances; Right of Termination. City has advised Opera
. that City abated certain Hazardous Substances revealed by survey and encountered during
construction of the Mercer Arena Arts Temporary Venue and the parties acknowledge and
agree that the presence of any hidden or unapparent conditions that Opera may encounter have
been taken into consideration in the determination of the Base Rent. Therefore, throughout the
Lease Term, Opera shall bear all costs and expenses of remedying any and all environmental
contamination by a Hazardous Substance, the presence of which contamination is discovered -
in preparation for or during any construction, renovation or maintenance undertaken by or for
Opera. Notwithstanding the foregoing, Opera shall have the right, within six (6) months from
the Effective Date of this Lease, to engage an environmental professional acceptable to City to
take and analyze core samples of the soil beneath the Premises. Prior to causing any work to
be commenced, Opera shall inform City of the sampling methods and locations, and any
anticipated impacts of such work upon the Premises and City may require that following such
sampling, Opera restore the Premises to their condition immediately prior thereto, at Opera’s
cost and expense. If such sampling reveals the presence of Hazardous Substances requiring
remediation and in the opinion of Opera, the costs of remediation are unacceptable, then,
within eight (8) months of the Effective Date, Opera may terminate this Lease by written
notice to City, which notice shall include copies of all reports documenting the presence of any
such Hazardous Substances on or about the Premises. Opera will bear the costs it has
expended through the date of termination relating to the Lease. In the event of a termination
pursuant to this Section, City shall return to Opera $60,000.00 of Opera’s Good Faith Deposit
and City shall retain the balance. ' .

9.4  Indemnification; Remedial Work. Opera shall not cause or permit any _
Hazardous Substances to be brought upon, kept or used in or about the Premises by Opera, its
agents, employees, contractors, sublessees or invitees, except in compliance with all
Environmental Laws. If Opera breaches its obligations set forth above or if the presence of
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Hazardous Substances on or about the Premises caused or permitted by Opera results in
contamination of the Premises or if contamination of the Premises or surrounding area by
Hazardous Substances otherwise occurs during the Lease Term (except for contamination of
the Premises caused by the actions of City, its agents or employees during the Lease Term)
then Opera shall protect, defend, indemnify and hold City harmless from and against any and
all claims, judgments, damages, penalties, fines, costs, liabilities or losses (including, without
limitation, diminution in value of the Premises), damages for the loss or restrictions on use of
any space in the Premises, damages arising from any adverse impact on marketability of the
Premises, and sums paid in settlement of claims, attorneys’ fees, consultant fees and expert
fees) which arise during or after the Lease Term to the extent caused by such contamination.
This indemnification of City by Opera includes, without limitation, costs incurred in
connection with any investigation of site conditions or any cleanup, remedial, removal or
restoration work required by any federal, state or local governmental agency or political
subdivision because of Hazardous Substances present in the soil or ground water on, under or
about the Premises. If the presence of any Hazardous Substance on or about the Premises
caused or permitted by Opera results in any contamination of the Premises or surrounding area,
or causes the Premises or surrounding area to be in violation of any Environmental Laws,
Opera shall promptly take at its sole cost and expense all actions necessary to return the
Premises and surrounding area to the condition existing prior to the introduction of such
Hazardous Substance; provided that City’s approval shall first be had and obtained, which
approval shall not be unreasonably withheld so long as such actions would not potentially have
any material adverse long-term or short-term effect on the Premises or surrounding area.

9.5  Breach as Material Default. Opera hereby specifically acknowledges and
agrees that (a) each of Opera’s covenants, obligations, agreements, representations and
warranties set forth in this Section 9 is a material inducement to City to enter into this Lease,
and (b) breach by Opera of any of Opera’s covenants, obligations, agreements, representations
and warranties set forth in this Section 9 shall constitute a material breach of this Lease by
Opera entitling City to all of the rights and remedies provided to City under this Lease or under
applicable law. '

9.6  Survival. Each of the covenants, agreements, obligations, representations and
warranties of Opera set forth in this Section 9 shall survive the expiration or earlier
~ termination of this Lease.

10. Utilities.

10.1  General. Opera may request that City provide heating, ventilation and air
conditioning (“HVAC?”) services to the Premises and if, at the time of the request, Seattle
Center has sufficient excess capacity, City shall supply such service to the extent reasonably
necessary for the operation of the Premises for the Permitted Use provided Opera has installed
separate meters for the measurement of such service. In the event City provides HVAC
service to the Premises, City will inspect and repair HVAC supply and exhaust fans, pumps,
belts and controls as needed. Opera shall arrange and pay for augmenting the fire sprinkler
system for Opera’s occupancy of the Premises and City shall monitor and maintain such
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system. Opera shall reimburse City for its actual costs for regular monitoring, maintenance
and confidence testing of the Premises’ fire alarm system and for maintenance and repair of
the HVAC system, including personnel salaries and benefits. Opera shall arrange for water
and sewer, storm water drainage, electricity and telecommunications services to the Premises
and, to the extent feasible, shall cause all utilities to be separately metered. Opera shall pay
when due, directly to the appropriate company or to City based on metered readings and
prevailing rates, all bills for HVAC and HVAC system maintenance, fire alarm, water, sewer,
storm water drainage, electricity, data and telecommunications services for the Premises.

10.2  Contests. Opera shall have the right to contest any utility charge provided that
(1) nothing in this Section is intended to restrain the exercise of any remedy by any City utility
for nonpayment, and (ii) notwithstanding any protest or challenge, Opera shall timely pay such
amounts as are necessary to avoid interruption in service that would occur from application of
the normal policy or procedure of any City utility.

10.3  Refuse Collection. Opera shall arrange for private garbage and recycling
services or may request that Seattle Center provide such services. In the latter case, Opera
shall pay City as an Additional Charge on or before the tenth (10™) day of each calendar month
the reasonable cost of providing refuse collection to the Premises. Opera and its Subtenants
shall comply with Seattle Center sorting and recycling standards. City reserves the right to
refuse to collect or accept from Opera any waste product that is not sorted and separated as
required by law, ordinance, rule or regulation, and to require Opera to arrange for the
collection of the same at Opera’s sole cost and expense using a contractor satisfactory to City.
Opera shall pay all costs, fines, penalties, and damages that may be imposed on City or Opera
as a consequence of Opera’s failure to comply with the provisions of this Section. City
reserves the right to specify the location of all exterior waste receptacles, the means of access
thereto, and the frequency of collection service.

10.4 Interruption. City shall not be liable for any loss, injury or damage to person or
property caused by or resulting from any variation, interruption or failure of services due to
any cause whatsoever, including, but not limited to, electrical surges, or from failure to make
any repairs or perform any maintenance. No temporary interruption or failure of such services
incident to the making of repairs, alterations or improvements or due to accident, strike or
conditions or events beyond City's reasonable control shall be deemed an eviction of Opera or
to relieve Opera from any of Opera’s obligations hereunder or. to give Opera a right of action
against City for damages. Opera acknowledges that there may be planned utility outages
affecting the Premises and that such outages may interfere, from time to time, with Opera’s
use of the Premises. In the event of a planned outage by a City-owned utility, Seattle Center
shall work with such utility in an attempt to minimize the operational impacts of the outage on
Opera. Seattle Center shall provide Opera with not less than 48 hours’ prior written notice of
any City-planned electricity outage in the Premises of which it has knowledge. City has no
obligation to provide emergency or backup power to Opera. The provision of emergency or
backup power to the Premises or to enable the equipment therein to properly function shall be
the sole responsibility of Opera.
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1.

Licenses and Taxes.

11.1  Payment of Fees and Taxes. Without any deduction or offset whatsoever,
Opera shall be liable for, and shall pay prior to delinquency, all taxes, license and excise fees
and occupation taxes applicable to the business conducted on the Premises and Opera’s
leasehold interest in the Premises, and all personal property taxes and other impositions levied
with respect to all personal property located at the Premises. Opera shall collect and timely
remit directly to the Department of Revenue all applicable leasehold excise taxes due from

Subtenants.

11.2  Contests. Opera shall have the right to contest the amount and validity of any
taxes by appropriate legal proceedings, but this shall not be deemed or construed in any way as
relieving Opera of its covenant to pay any such taxes. City shall not be subjected to any
liability or for the payment of any costs or expenses in connection with any such proceeding
brought by Opera, and Opera hereby covenants to indemnify and hold City harmless from any
such costs or expenses. The indemnification obligation of this Section shall survive the
expiration or earlier termination of this Lease. :

12. Initial Improvements and Subsequent Alterations by Opera.

The parties acknowledge and agree that the renovation or replacement of Mercer Arena is
a fundamental purpose of this Lease and Opera agrees to use commercially reasonable efforts
to complete the Initial Improvements and to obtain a certificate of occupancy for the Permitted
Use, subject to delays caused by Seattle Center or force majeure, within twenty-four (24)
months after the Rent Commencement Date. Opera’s conceptual plan for the Initial
Improvements, contained in Exhibit 12.1, is anticipated to cost approximately $40 million in
hard and soft costs and is intended to include construction of a new roof and exterior walls. At
the conceptual design stage and prior to Seattle Design Commission initial review, Opera shall
present its proposed plan for Opera’s Improvements to the Parks and Seattle Center
Committee of the Seattle City Council. The City Council shall endorse Opera’s plan as
presented or by resolution transmitted to the Design Commission, may provide comments and
suggest modifications thereto. Thereafter, the specific terms and conditions of construction
shall be contained in a separate construction agreement, the “Construction Agreement,” that
the parties shall negotiate and execute before Opera enters into a construction contract for the
work. If Opera fails to commence the Initial Improvements by July 1, 2011, this Lease shall
automatically terminate and, subject to the provisions of Section 9.3, Opera shall restore the
Premises as nearly as possible to their condition existing as of the Effective Date, at Opera’s
expense, and the parties shall have no further rights or obligations with respect to one another
arising out of or in connection with this Lease. If the Initial Improvements result in a change
to the building footprint, then the parties shall amend this Lease by appending hereto a revised
Exhibit 1.1.2 that more accurately depicts the location of the building, as improved, on the
Premises. :

Before commencing the Initial Improvements, Opera shall demonstrate to the reasonable
satisfaction of the City’s Finance Director that it has sufficient financial resources to complete
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the Initial Improvements in accordance with approved design documents and shall thereafter
commence construction of such Initial Improvements and diligently prosecute such work to its
completion.

Opera shall not make any alterations, additions or improvements in or to the Premises
without first submitting to City professionally-prepared plans and specifications for such work
and obtaining City's prior written approval thereof. Opera covenants that it will cause all
alterations, additions and improvements to the Premises to be completed at Opera’s sole cost
and expense by a contractor approved by City and in a manner that (a) is consistent with
City-approved plans and specifications, the Construction Agreement, and any conditions
reasonably imposed by City in connection therewith; (b) is in conformity with first-class,
commercial standards; (c¢) includes acceptable insurance coverage for City's benefit; (d) does
not affect the structural integrity of the Premises and/or Marion Oliver McCaw Hall or any of
the Premises’ systems; and (e) does not invalidate or otherwise affect the construction or any
system warranty then in effect with respect to the Premises. Opera shall secure all
governmental permits and approvals required for the Initial Improvements and comply with all
other applicable governmental requirements and restrictions applicable to the Initial
Improvements. Except as provided in Section 17 with regard to concurrent negligence, Opera
shall indemnify, defend and hold City harmless from and against all losses, liabilities,
damages, liens, costs, penalties and expenses (including attorneys' fees, but without waiver of
the duty to hold harmless) arising from or out of Opera’s performance of such alterations,
additions and improvements, including, but not limited to, all which arise from or out of
Opera’s breach of its obligations under the terms of this Section 12. Upon the expiration or
termination of this Lease, all alterations, additions and improvements (expressly including all
light fixtures; heating and ventilation units; floor, window and wall coverings; and electrical
wiring), except Opera’s or Subtenants’ moveable trade fixtures and appliances and equipment
not affixed to the Premises (including without limitation furniture, computers, point of sale
systems and registers) and cabling and wiring for computers, telephones and other electronic
equipment, shall become the property of City without any obligation on its part to pay for any
of the same, unless City bond financing has been used in the construction of any
improvements, in which case such improvements shall become City’s property at the time they
are constructed or installed. Opera shall not remove all or any portion of such improvements
upon the termination of this Lease. Within ninety (90) days after the completion of any
alteration, addition or improvement to the Premises, Opera shall deliver to City a full set of
"as-built" plans of the Premises showing the details of all alterations, additions and
improvements made to the Premises by Opera. The provisions of this paragraph shall apply to
the Initial Improvements and, after the City issues a certificate of occupancy for the Initial
Improvements, all subsequent alterations, additions or improvements to the Premises that, in
the aggregate over any calendar year, are reasonably likely to result in total construction costs
in excess of five hundred thousand dollars ($500,000.00), as such amount is increased by the
percentage increase of the Index (as such term is defined below) published most recently prior
to the calendar year during which improvements are made compared to the Index published
most recently prior to the Rent Commencement Date. Notwithstanding the foregoing,
however, in the case of Minor Alterations, (i) the first sentence and clause (a) of the second
sentence of this paragraph shall not apply, (ii) City hereby waives the right to approve Opera’s
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contractor with respect to Minor Alterations, and (iii) Opera will deliver a set of “as-built”
plans only if the extent or nature of the Minor Alterations is such that Opera retains the
services of an architect to prepare plans and specifications with respect thereto. “Minor
Alterations” means alterations, additions or improvements to the Premises (i) made subsequent
to the Initial Improvements and (ii) which, when combined with other anticipated projects, is
not reasonably likely to result in total construction cost expenditures of more than five hundred
thousand dollars ($500,000.00) in any calendar year, as such amount is increased by the
percentage increase of the Index, published most recently prior to the calendar year during
which improvements are made compared to the Index published most recently prior to the
Rent Commencement Date and (iii) do not involve any shared systems or shared access with
the City or any of its buildings in Seattle Center or any building elements for which the City
has major maintenance responsibility such as the roof and exterior walls or any building
component or system for which City has major maintenance responsibilities under this Lease,
such as the roof and exterior walls. Opera shall not intentionally divide improvement projects
into discrete units of work, nor schedule them in such a manner, as to artificially bring them
within the definition of Minor Alterations.

As used in this Lease, “Opera’s Improvements” means the Initial Improvements and any
improvements to the Premises made subsequent to the date the Initial Improvements have been
completed; and “Index” means the Consumer Price Index for All Urban Consumers, U.S. city
average for all items (1982-84=100) published by the Bureau of Labor Statistics of the United
States Department of Labor (the "Bureau"); provided, however, that (a) if the Bureau publishes
a revised version of the Index, then the revised version shall be used, and (b) if the Index is
discontinued, the parties shall follow any official consumer price index, whether so named or
designated or not, issued by any authorized agency of the United States which supplants the
Index and (c) if the Index is discontinued without being supplanted, the parties shall use any
comparable general wholesale or retail price index for the United States reasonably selected by
City as being the closest to the Index and reasonably approved by Opera. '

Notwithstanding any other provisions of this Lease reserving to City portions of the
Premises below Opera’s Improvements or more than 85 feet above the finished grade of the
sidewalk on Mercer Street, nothing in this Lease is intended to prevent Opera from future
expansion of the Initial Improvements from time to time to the extent such expansion would
otherwise be allowed under then applicable law and/or zoning and is otherwise in compliance
with applicable provisions of this Section 12, provided, however, that any expansion of the
Initial Improvements into the ground (except for footings for a replacement building) or into
the air rights reserved by Seattle Center would be subject to negotiation with City and may
require the payment of additional Base Rent appropriate in view of the nature and use of the
expansion improvements.

13. Care of Premises.

13.1 Custodial Service for Premises. Opera shall at its own expense, at all times,
keep the Premises in a neat, clean, safe, and sanitary condition; and keep the glass of all
windows and doors serving the Premises clean and presentable. Opera shall furnish all
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cleaning supplies, materials and janitorial services needed to maintain and operate the
Premises in the manner prescribed in this Lease. City shall be responsible for maintaining the
areas immediately adjacent to the perimeter of the Premises and for keeping them free of litter
and clean of spills, to the same standard employed throughout the Seattle Center.

13.2  City’s Repairs and Maintenance. Throughout the Lease Term, City shall
perform all maintenance and repairs necessary to maintain the Seattle Center common utility
systems serving the Premises and the hardscape and landscape areas immediately adjacent to
the Premises in a reasonably good operating condition, except for maintenance and repairs
occasioned by an act or omission of Opera or its officers, agents, employees, or contractors.
With respect to the wastewater and sewer lines serving the Premises, City shall only be
responsible for those services up to the point of entry to the building.

In addition, and provided Opera constructs a new roof and exterior walls as part of the
Initial Improvements, City shall perform such major capital repairs and maintenance as may be
required to keep the roof, exterior windows and exterior walls including, subject to and in
accordance with Section 2.5, the common wall of the Premises in good order, condition and
repair. Major capital repairs and maintenance means work required because a building
component has reached the end of its useful life and must be replaced. All City maintenance
and repairs shall be to a standard comparable to that employed at other Seattle Center major
use facilities.

Notwithstanding the foregoing, but subject to Section 18.2, Opera shall reimburse City
for all damage done to the exterior of the Premises that results from any act or omission of
Opera or any of Opera’s officers, contractors, agents, invitees, licensees or employees,
including, but not limited to, the cracking or breaking of glass.

13.3  Opera’s Maintenance and Repairs. Throughout the Lease Term Opera shall
perform all maintenance and repairs not required to be made by City, including routine
maintenance of the Premises’ roof, exterior windows and exterior walls, and shall make such
necessary and prudent investments in the Premises as may be required to preserve the building
asset and to maintain it to a standard comparable to a Class B office/theatre facility. Without
limiting the generality of the foregoing, Opera shall maintain the Premises’ exterior doors and
locks, and the electric, plumbing and other systems and equipment independently serving the
Premises to keep them in good working order. If, after City provides not less than 30 days’
prior written notice to Opera of Opera’s failure to repair and maintain the Premises as required
by this Section 13, Opera fails to do so, City, at its option, may do so, and in such event, upon
receipt of written statements from City, Opera shall promptly pay the entire actual and
reasonable cost, including associated administrative fees thereof as an Additional Charge. City
shall have the right to enter the Premises for such purposes. If, however, the nature of such
failure requires more than 30 days to correct, City will have no self-help right under this
Section 13.3 with respect to such failure if Opera commences to correct it within such 30-day
period and continues to complete its correct with diligence.
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14.1  Prohibition against Installation or Integration of Works of Visual Art on
Premises. Opera shall not permit the installation or integration on or in the Premises of any
“work of visual art,” as that term is defined in the Visual Artists Rights Act of 1990, as now
existing or as later amended, if the removal of such artwork is reasonably likely to result in its
distortion, mutilation, modification or destruction unless Opera delivers to City an executed
waiver of the creator’s right of integrity regarding such art work, for the benefit of City and its
successors and assigns, in a form that satisfies both City and the requirements of 17 U.S.C.
§106A(e), as the same now exists or is hereafter modified.

142  Opera’s Indemnification of City against Liability under Visual Artists Rights

Act of 1990. Opera shall protect, defend, and hold City harmless from and against any and all
claims, suits, actions or causes of action, damages and expenses (including attorneys’ fees and
costs) arising as a consequence of (a) the installation or integration of any work of visual art on
or into the Premises; or (b) the destruction, distortion, mutilation or other modification of the
art work that results by reason of its removal; or (c) any breach of Section 14.1 of this Lease;
or (d) any violation of the Visual Artists Rights Act of 1990, as now existing or hereafter
amended; by Opera or any of its officers, employees or agents. This indemnification
obligation shall exist regardless of whether City or any other person employed by City has

-knowledge of such installation, integration, or removal or has consented to any such action or
is not required to give prior consent to any such action. The indemnification obligation of this
subsection shall survive the expiration or earlier termination of this Lease.

15. Continuous Operation.

Except for the period necessary to complete any approved remodeling or improvements,
and subject to force majeure or periods of damage or destruction, Opera shall keep the public
areas of the Premises open and use them to transact business with the public during its normal
business hours daily, except on weekends or holidays. Opera shall immediately close if the
Director determines there is an emergency endangering the health or safety of the general
public or any Seattle Center staff or occupant.

16. Surrender of Premises.

16.1 General Matters. At the expiration or sooner termination of the Lease Term,
Opera shall deliver the Premises with Opera’s Improvements to City in good repair and in a
clean and neat condition. Prior to such delivery, Opera shall remove its moveable trade
fixtures and appliances and equipment that have not been attached to the Premises, and shall
repair any damage resulting from their removal. Opera shall indemnify City for all damages
and losses suffered as a result of Opera’s failure to remove voice and data cables, wiring and
communication lines and moveable trade fixtures and appliances and to redeliver the Premises
on a timely basis. Opera’s obligations under this Section 16 shall survive the expiration or
termination of this Lease.

16.2 Cable and Wiring. Notwithstanding any provision to the contrary in this Lease
and if City, acting reasonably, so directs, on or by the Expiration Date, or if this Lease is
terminated before the Expiration Date, within fifteen (15) days after the effective termination
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date, whichever is earlier, Opera shall remove all voice and data communication and
transmission cables and wiring installed by or for Opera to serve any telephone, computer or
other equipment located in that portion of the Opera’s Improvements, which wiring and
cabling shall include all of the same located within the interior and exterior walls and through
or above the ceiling or through or below the floor of such portion of Opera’s Improvements or
located in any building equipment room, vertical or horizontal riser, raceway, conduit,
channel, or opening connecting to the portion of Opera’s Improvements to be vacated and
surrendered to City as of such Expiration Date or earlier termination date. Opera shall leave
the mud rings, faceplates and floor boxes in place.

17. Waiver; Indemnification.

17.1 Opera’s Indemnification. Except as otherwise provided in this Section, Opera
shall indemnify, defend (using legal counsel reasonably acceptable to City) and save City,
City’s officers, agents, employees and contractors harmless from all claims, suits, losses,
damages, fines, penalties, liabilities and expenses (including City's actual and reasonable
personnel and overhead costs and attorneys' fees and other costs incurred in connection with
claims, regardless of whether such claims involve litigation) resulting from any actual or
alleged injury (including death) of any person or from any actual or alleged loss of or damage
to, any property arising out of or in connection with (a) Opera’s occupation, use or
improvement of the Premises, or that of any of its employees, agents or contractors,

(b) Opera’s breach of its obligations hereunder, or (c) any act or omission of Opera or any
Subtenant, assignee or concessionaire of Opera, or of any officer, agent, employee, guest or
invitee of any of the same in or about the Premises. Opera agrees that the foregoing indemnity
specifically covers actions brought by its own employees. This indemnity with respect to acts
or omissions during the Lease Term shall survive termination or expiration of this Lease. The
foregoing indemnity is specifically and expressly intended to, constitute a waiver of Opera’s
immunity under Washington's Industrial Insurance Act, RCW Title 51, to the extent necessary -
to provide City with a full and complete indemnity from claims made by Opera and its
employees, to the extent of their negligence. Opera shall promptly notify City of casualties or
accidents occurring in or about the Premises. CITY AND OPERA ACKNOWLEDGE
THAT THE INDEMNIFICATION PROVISIONS OF THIS LEASE WERE
SPECIFICALLY NEGOTIATED AND AGREED UPON BY THEM.

17.2 City’s Indemnification. Except as otherwise provided in this Section 17, City
shall indemnify, defend (using legal counsel reasonably acceptable to Opera) and save Opera,
Opera’s officers, agents, employees and contractors harmless from all claims, suits, losses,
damages, fines, penalties, liabilities and expenses (including Opera's actual and reasonable
personnel and overhead costs and attorneys' fees and other costs incurred in connection with
claims, regardless of whether such claims involve litigation) resulting from any actual or
alleged injury (including death) of any person or from any actual or alleged loss of or damage
to, any property arising out of or in connection with (a) City’s occupation, use or improvement
of the Premises, or that of any of its employees, agents or contractors, (b) City’s breach of its
obligations hereunder, or (c) any act or omission of City in or about the Premises unless the
City is immune from liability for such act or omission pursuant to RCW 4.24.210 or any
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successor provision or other applicable law. City agrees that the foregoing indemnity, to the
extent applicable, specifically covers actions brought by its own employees. This indemnity
with respect to acts or omissions during the Lease Term shall survive termination or expiration
of this Lease. The foregoing indemnity is specifically and expressly intended to, constitute a
waiver of City’s immunity under Washington's Industrial Insurance Act, RCW Title 51, to the
extent necessary to provide Opera with a full and complete indemnity from claims made by
City and its employees, to the extent of their negligence. CITY AND OPERA
ACKNOWLEDGE THAT THE INDEMNIFICATION PROVISIONS OF THIS LEASE
WERE SPECIFICALLY NEGOTIATED AND AGREED UPON BY THEM.

17.3  Limitation of Opera’s Indemnification. In compliance with RCW 4.24.115 as
in effect on the date of this Lease, all provisions of this Lease pursuant to which either party
(“Indemnitor”) agrees to indemnify the other party (“Indemnitee’) against liability for damages
arising out of bodily injury to persons or damage to property relative to the construction,
alteration, repair, addition to, subtraction from, improvement to, or maintenance of, any
building, road, or other structure, project, development, or improvement attached to real estate,
including the Premises, (a) shall not apply to damages caused by or resulting from the sole
negligence of the Indemnitee, its agents, contractors or employees, and (b) to the extent caused
by or resulting from the concurrent negligence of (i) City or City’s agents, contractors or
employees, and (i1) Opera or Opera’s agents, contractors or employees, shall apply only to the
extent of the Indemnitor’s negligence; PROVIDED, HOWEVER, the limitations on indemnity
set forth in this Section shall automatically and without further act by either City or Opera be
deemed amended so as to remove any of the restrictions contained in this Section no longer
required by then applicable law.

17.4 Opera’s Release of Claims. Except in the event of City’s gross negligence or
intentional misconduct, Opera hereby fully and completely waives and releases all claims
against City to the extent a loss or damage is covered by insurance for any losses or other
damages sustained by Opera or any person claiming through Opera resulting from any accident
or occurrence in or upon the Premises, including but not limited to any defect in or failure of
building equipment; any failure to make repairs; any defect, failure, surge in, or interruption of
building facilities or services; broken glass; water leakage; the collapse of any building
component; or any act, omission or negligence of Subtenants or any other persons or occupants
of the building.

17.5 Assumption of Risk. The placement and storage of its personal properfy in the
Premises shall be the responsibility, and at the sole risk, of Opera.

18. Insurance.

18.1 Generally. Throughout the Lease Term Opera and Opera’s contractors,
employees, licensees and subtenants, as applicable, shall maintain such insurance coverages as
are specified in Exhibit 18.1, Sections and otherwise comply with the terms and conditions for
insurance contained therein. Unless Opera otherwise directs from time to time by not less than
sixty (60) days’ notice to City, City shall, at Opera’s cost and expense, procure and maintain in
force and effect property insurance for the Premises and Opera’s Improvements, as described
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in the attached Exhibit 18.1. Opera shall reimburse City for the cost of such insurance as an
Additional Charge, based upon the total square footage of Opera’s Improvements multiplied
by City’s then-current All Risks property insurance rate. If the total square footage and/or the
replacement value of the Opera’s Improvements change as a result of the Initial Improvements
or any subsequent major structural alterations, such change shall be reflected in the City’s first
premium reimbursement calculation following completion of the improvements.

18.2  Waivers of Subrogation. Whether the loss or damage is due to the negligence
of either City or Opera, their agents or employees, or any other cause, City and Opera do each
herewith and hereby release and relieve the other from responsibility for, and waive their entire
claim of recovery for any loss resulting from business interruption at the Premises or loss of
income from the Improvements or any loss or damage to the real or personal property of either
of them located anywhere on or under the Premises arising out of or incident to the occurrence
of any of the perils which are covered by any insurance policy now or from time to time
carried by the parties hereto. Each party shall cause its insurance carriers to consent to such
waiver and to waive all rights of subrogation against the other party.

19. Subleases and Assignments.

19.1  Generally. Except as provided in this Section 19 or in Section 20 of this Lease,
Opera shall not voluntarily, involuntarily or by operation of law, assign, license, mortgage,
hypothecate, sublet or in any manner transfer this Lease, any interest herein or any title or
interest in all or a portion of Opera's interest in any improvements to the Premises, nor shall
Opera authorize, allow or permit any person (the employees of Opera excepted), to occupy or
use the Premises or any portion thereof, without first obtaining the written consent and
approval of the Director. The Director may withhold, delay or condition said consent and
approval as he or she may determine in the exercise of that official’s sole discretion. Any
assignment, license, mortgage, sublease, hypothecation, transfer, occupancy or use of the
Premises in violation of this paragraph shall be null and void and of no force and effect and
shall further constitute a breach of this Lease by Opera. The giving by the Director of such
consent and approval shall not be deemed to be a consent or approval to any subsequent
assignment, license, mortgage, sublease, hypothecation, transfer, occupancy or use by any
other person nor shall it release Opera of any of Opera’s obligations to pay the rent and
perform all other continuing obligations to be performed by Opera hereunder. Any dissolution,
merger, consolidation or other reorganization of Opera shall constitute and be deemed an
assignment for purposes of this Section. '

19.2 Subletting, Renting, and Licensing. As long as Opera is not in default under
any of the terms of this Lease, it is agreed that, subject only to this Section 19.2, Opera shall
have the right to sublease, sublet, rent, or license any part of the Premises for any time or times
during the Lease Term not to exceed the Initial Term and the Extended Term, if exercised,
provided that the terms and conditions of any such sublease, rental agreement or license
agreement do not violate the terms and conditions of this Lease, do not relieve Opera of its
obligations under this Lease, and the proposed use is compatible with Seattle Center’s mission,
as the Director may reasonably determine. Notwithstanding the foregoing, the subletting of all
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or substantially all of the Premises shall be considered an assignment of this Lease, subject to
City's consent as provided in Section 19.1 above.

19.3 Rights of Mortgagee. Notwithstanding the foregoing provisions of this Section
19, Opera shall have the right to grant or deliver a leasehold mortgage to a Lender, all subject
to and as provided in Sectlon 20 of this Lease.

20. Encumbrance of Leasehold Estate.

20.1 Permitted Encumbrance. Opera may, at any time and from time to time during
the Lease Term and any extension or renewal thereof, encumber to any person or entity,
hereinafter called “Lender,” by deed of trust or mortgage or other security instrument
("Leasehold Mortgage") any or all of Opera’s interest under this Lease and the leasehold estate
hereby created in Opera for purposes of financing the construction of the Initial Improvements
or any improvements, additions or modifications to the Premises or the Initial Improvements
subsequently made, without City’s consent; provided, however, no encumbrance incurred by
Opera pursuant to this Section 20 shall, and Opera shall not have the power to incur any
encumbrance that will, constitute in any manner a lien or encumbrance on the fee or any other
interest of City in the Premises. In the event Opera incurs any encumbrance pursuant to this
Section 20, the Lender having such encumbrance shall have the right at any time during the
Lease Term and the existence of said encumbrance to do any act or thing required of Opera
under this Lease, and any such act or thing done and performed by Lender shall be as effective -
to prevent a forfeiture or Opera’s rights under this Lease as if done by Opera itself.

20.2 Notices to City and Lender. Immediately after the recording of any Leasehold
Mortgage executed by Opera pursuant to this Section 20 and containing a power of sale as
defined by the State of Washington law, Opera shall, at Opera’s sole cost and expense, record
in the office of the County Recorder of King County a written request executed and
acknowledged by City for a copy of any notice of default and a copy of any notice of sale
evidencing said Leasehold Mortgage to be mailed to City at the address specified by City in
the request.

20.3  Notice of Default and Rights to Cure. If the Lender forwards to City an
executed counterpart of the Leasehold Mortgage together with a written notice setting forth the
name and address of the Lender, then, until the time, if any, that the obligations of Opera under
such Leasehold Mortgage shall be satisfied of record or the Lender shall give to City written
notice that the obligations of Opera under such Leasehold Mortgage have been satisfied, the
following shall be applicable:

A. No action or agreement hereafter taken or entered into by Opera to cancel,
surrender, or modify this Lease shall be binding upon the Lender or affect the lien of
the Leasehold Mortgage, without the prior written consent of the Lender.

B. If City shall give any notice or demand under this Lease to Opera, City shall

at the same time give a copy of each such notice to the Lender at the address
theretofore designated by the Lender. Such copies of notices shall be sent by

21-
CEN Mercer Arena Lease ORD Att. 1.doc
iy
OLER



registered or certified mail, and shall be deemed given at the time such copy is
deposited in a United States Post Office with postage charges prepaid, enclosed in
an envelope addressed to the Lender.

C. The Lender shall have the right to perform any term, covenant, condition or
agreement and to remedy any default by Opera under the Lease, and City shall
accept such performance by the Lender with the same force and effect as if
accomplished by Opera; provided, however, that the Lender shall not thereby or
hereby be subrogated to the rights of City.

‘D. Opera may delegate irrevocably to the Lender the authority to exercise any
or all of Opera's rights hereunder, but no such delegation shall be binding upon City
unless and until either Opera or the Lender shall give to the a true copy of a written
instrument effecting such delegation. Such delegation of authority may be affected
by the terms of the Leasehold Mortgage itself, in which case the service upon City
of an executed counterpart of the Leasehold Mortgage in accord with this paragraph,
together with a written notice specifying the provisions therein which delegate such
authority to the Lender, shall be sufficient to give City notice of such delegation.

E. In case of a default of Opera in the performance or observation of any term,
covenant, condition or agreement on Opera's part to be performed under this Lease,
other than a term, covenant, condition or agreement requiring the payment of rent or
other sum of money, if such default is of such a nature that the same cannot
practicably be cured by the Lender without taking possession of the Premises, then
City shall not serve a notice of election to terminate this Lease pursuant to Section
24 hereof or otherwise terminate the leasehold estate of Opera hereunder by reason
of such default, if and so long as: ‘

(1)  inthe case of a default which cannot practicably be cured by the
Lender without taking possession of the Premises, the Lender shall deliver to
City, prior to the date on which City shall be entitled to give notice of
election to terminate this Lease, a written instrument wherein the Lender
notifies City that it intends to foreclose and otherwise attempt to obtain title
to and possession of Opera's leasehold interest and if after obtaining title to
and possession of Opera's estate, the Lender shall cure any such defaults;

and

2) in the case of a default which cannot practicably be cured by the
Lender without taking possession of the Premises, the Lender shall proceed
diligently to obtain possession of the Premises as mortgagee (including
possession by a receiver) and, upon obtaining such possession, shall proceed
diligently to cure such default; and

(3) inthe case of a default which is not susceptible of being cured by the
Lender, the Lender shall institute foreclosure proceedings and diligently
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prosecute the same to completion (unless in the meantime the Lender shall
acquire Opera's estate hereunder, either in its own name or through a
nominee, by assignment in lieu of foreclosure).

The Lender shall not be required to proceed to obtain possession, or to
continue in possession as mortgagee, of the Premises pursuant to Section (2)
above, or to continue to prosecute foreclosure proceedings pursuant to
Section (3) above, if and when such default shall be cured. Nothing herein
shall preclude City from exercising any of its rights or remedies with respect
to any other default by Opera during any period of such forbearance, but in
such event the Lender shall have all of the rights and protections
hereinabove provided for. If the Lender, or.its nominee, or a purchaser at a
foreclosure sale, shall acquire title to Opera's leasehold estate hereunder, and
shall cure all defaults of Opera hereunder which are susceptible of being
cured by the Lender, or by the purchaser, as the case may be, then the
defaults of any prior holder of Opera's leasehold estate hereunder which are
not susceptible of being cured by the Lender (or by the purchaser) shall no
longer be deemed to be defaults hereunder.

F. Notwithstanding anything in this Section to the contrary, the failure or
inability of Opera or of any Lender to operate the Premises in the manner and for
the purposes contemplated by the parties hereto and described in Section 2.4 of
this Lease shall under no circumstances be considered a "default which is not
susceptible of being cured” under this Section 20 and upon such failure or
inability, the Lender shall have no further rights hereunder and City may proceed
to terminate this Lease in accordance with the provisions of Section 24 hereof.

G. In case of a default by Opera in the performance or observation of any term,
covenant, condition or agreement of this Lease requiring the payment of Rent or
other sums of money, if, before the expiration of ten (10) days after the date of
service of a notice to terminate this Lease for such cause, the Lender shall have paid
to City all Rent and Additional Charges or other sum of money and shall continue
thereafter to pay to City all Rent and Additional Charges or other sum of money
called for in this Lease during the operable period of this provision, City shall not
have the right to cancel or terminate this Lease for a default by Opera pursuant to
Section 24 hereof.

H. If this Lease shall be terminated pursuant to Section 24 hereof, or shall
otherwise be terminated by reason of a default of Opera hereunder, or if the Lease is
rejected by Opera or any other party pursuant to a decree in any bankruptcy,
reorganization, arrangement, insolvency or other similar type of proceedings, and if
within thirty (30) days after such termination the Lender, by written notice to City,
shall request City to enter into a new lease of the Premises pursuant to this section,
then City shall enter into a new Lease with the Lender or its nominee acceptable to
City, in City’s reasonable discretion, within thirty (30) days after the giving of the
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written notice by the Lender, if the Lender shall comply with the following
provisions:

Simultaneously with the giving of the notice, the Lender shall deliver to
City a written instrument unconditionally guaranteeing the curing of all defaults of
Opera under this Lease (other than defaults which are not susceptible of being
cured by the Lender) and all defaults of the tenant under the new Lease which
shall exist on the actual date of delivery of the new lease. The new Lease shall
commence, and rent and all obligations of the tenant under the new Lease shall
accrue, as of the date of termination of this Lease. The term of the new lease shall
continue for the period which would have constituted the remainder of the Lease
Term had this Lease not been terminated, and shall be upon all of the terms,
covenants, conditions, conditional limitations and agreements contained herein
which were in force and effect on the date of termination of this Lease.

The new Lease, and this covenant, shall be superior to all rights, liens and
interests intervening between the date of this Lease and the granting of the new
Lease caused by or resulting from City's actions, and shall be free of any and all
rights of Opera hereunder. The provisions of the immediately preceding sentence
shall be self-executing, and City shall have no obligation to do anything other
than, upon City’s approval of the new tenant, execute and acknowledge the new
Lease as herein provided, to assure the Lender or the tenant under the new Lease -
good title to the leasehold estate granted thereby. All subleases, rental agreements
and license agreements for space in the Premises in force and effect immediately
prior to the delivery of the new Lease shall be assigned and transferred without
recourse by City to the tenant under.such new lease and each subtenant under such
subleases shall attorn to the tenant under the new Lease. The Lender shall,
simultaneously with the delivery of the new Lease, pay to City (a) all Rent and
other sums of money due under this Lease on the date of termination of this Lease
and remaining unpaid; plus (b) all rent and other sums of money due under the
new lease for the period from the date of commencement of the term thereof to the
date of delivery of the new Lease; plus (c) all costs and expenses, including
reasonable attorneys' fees, court costs and litigation expenses, incurred by City in
connection with such termination, the recovery of possession of the Premises,
putting the Premises, including all buildings and improvements thereon in good
condition and repair, and the preparation, execution and delivery of the new
Lease. Simultaneously therewith, City shall pay to the Lender any rentals, less
costs and expenses of collection, received by City between the date of termination
of this Lease and the date of execution of the new Lease, from subtenants or other
occupants of the Premises which shall not theretofore have been applied by City
toward the payment of Rent or any other sum of money payable by Opera
hereunder or toward the cost of operating the Premises and all buildings and
improvements thereon or performing the obligations of Opera hereunder.
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If in any instance more than one Lender exercises its right to obtain a new
. lease pursuant to this section, then the Lender holding the lien of the highest
priority shall be entitled to the new lease.

If the Lender shall exercise its right to obtain a new Lease pursuant to this
Section, but shall fail to execute such a new lease within 30 days after being
tendered by City, or shall fail to comply with other material provisions of this
Section, then the Lender shall have no further rights to a new Lease or any other
rights under this Section.

Except as provided in this Section, no mortgage now or hereafter a lien
upon this Lease shall extend to or affect the reversionary interest and estate of
City in and to the Premises and the improvements made thereto by Opera or in
any manner attach to or affect the Premises or the improvements from and after
any expiration or termination of this Lease.

L In case of an assignment of the Leasehold Mortgage or change in address of
the Lender, the assignee or Lender, by written notice to City, may change the address to which
such copies of notices are to be sent. City shall not be bound to recognize any assignment of the
Leasehold Mortgage unless and until City shall be given notice of such assignment and the name
and address of the assignee, and thereafter such assignee shall be deemed to be the "Lender"
under this paragraph.

20.4 Assignment and Subletting. After foreclosure by the Lender or transfer of the
leasehold interest of Opera in lieu of foreclosure, the then successor to Opera's interest in this
- Lease shall, by acceptance of the benefits of this Lease, assume Opera's obligations under this
Lease, but only as long as such successor shall hold the leasehold interest, and such successor,
with the Director’s consent pursuant to Section 19.1, shall be entitled to assign this Lease and
to sublet portions of the Premises, and upon such an assignment only, such successor shall
thereupon be released from all liability for the performance or observance of the covenants and
conditions of this Lease to be performed by Opera from and after the date of such assignment,
provided that City shall receive an executed copy of such assignment together with the name
and address of the assignee and shall have consented to such assignment.

20.5 Estoppel Certificate. At the request of Opera, City shall from time to time,
without additional consideration within ten (10) business days after request, execute and
deliver to the Lender, a potential lender or such other person whom Opera designates, a
certificate in writing setting forth the status of the Rent payments under this Lease, whether
City claims any Default under the terms of this Lease on the part of Opera, and whether there
have been any amendments or modifications to the written provisions of this Lease, and such
other factual statements as Opera or any Lender, prospective Lender, subtenant, or person or
entity designated by Opera as a potential “major contributor” in connection with improvements
to the Premises requiring the consent or approval of the Director, may request. As used herein,
“major contributor” means a contributor donating $1,000,000.00 or more to Opera.
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21.

22.

Assignment by City.

If City sells or otherwise transfers the Premises, or if City assigns its interest in this
Lease, such purchaser, transferee, or assignee thereof shall be deemed to have assumed City's
obligations under this Lease arising after the date of such transfer, and City shall thereupon be
relieved of all liabilities under this Lease arising thereafter, but this Lease shall otherwise
remain in full force and effect. Opera shall attorn to City's successor, whlch assumes and
agrees to perform all of City’s obligations under this Lease.

Damage and Destruction During L.ease Term.

22.1 Repairs, Alterations and Further Improvements. In the event of damage to or
destruction of any or all of the Opera’s Improvements (excluding therefrom ordinary wear and
tear requiring maintenance and routine repairs) during the term of this Lease, this Article 22
shall apply.

22.2  Minor Damage or Destruction. If the cost of repairing or reconstructing the -
Opera’s Improvements to the condition and form prior to such damage or destruction does not
exceed the Floor Amount (“Minor Damage”), Opera shall promptly commence and thereafter
diligently complete such repair and reconstruction of the portion of the Opera’s Improvements
so damaged or destroyed to substantially its condition prior to the occurrence of such Minor
Damage with such alterations as Opera shall reasonably determine prudent or valuable under
the circumstances, including any changes required to comply with applicable law and with the
then prevailing construction practices and together with such other changes that Opera may
desire, provided such other changes are approved by City, acting reasonably. City and Opera
agree that the proceeds derived from insurance maintained pursuant to Section 18 shall be
made available to effect such repair. “Floor Amount” means $1,000,000.00, increased by the
percentage increase in the Index from the Index published most recently prior to the Rent
Commencement Date to the Index published most recently prior to the date of damage or
destruction of the Improvements.

22.3  Major Damage or Destruction. If the cost of repairing or reconstructing the
Opera’s Improvements to the condition and form prior to such damage or destruction exceeds
the Floor Amount (“Major Damage”), then within ninety (90) days after the casualty event
giving rise to such Major Damage, Opera shall notify the City of Opera’s election either to
repair such Major Damage and reconstruct Opera’s Improvements in accordance with
Section 22.4 below or to terminate this Lease.

22.4 Repair and Reconstruction of Major Damage. If Opera elects to repair Major
Damage and reconstruct Opera’s Improvements pursuant to Section 22.3 above, Opera shall
promptly after such election and diligently thereafter effect such repair and reconstruction of
the portion of Opera’s Improvements so damaged or destroyed to substantially its condition
prior to the occurrence of such Major Damage with such alterations as Opera shall reasonably
determine prudent or valuable under the circumstances, including any changes required to
comply with applicable law and with the then prevailing construction practices and together
with such other changes that Opera may desire, provided such other changes are approved by
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23.

the City, acting reasonably. City and Opera agree that the proceeds derived from insurance
maintained pursuant to Article 18 shall be made available to effect such repair. If the available
insurance proceeds are not adequate to cover the estimated cost of repair, then, within a
reasonable time after such shortfall is determined and, in any event, prior to the
commencement of any repair work (other than emergency repairs), Opera shall provide City’s
Finance Director with assurances satisfactory to such official that a sufficient sum will be
made available to cover such shortfall. All repair and reconstruction work under this

Section 22.4 shall be conducted substantially in the same manner and in accordance with the
requirements and procedures set forth in the Construction Agreement arising out of this Lease.

22.5 Termination of Lease Following Major Damage. If Opera elects not to repair
Major Damage, and, instead, elects to terminate this Lease, unless the parties otherwise agree,
such termination of this Lease shall take effect ninety (90) days following Opera’s notice to the
City of its election to terminate the Lease. In such case all insurance proceeds shall be retained
by or disbursed to City.

Eminent Domain.

23.1 Definitions.

A. “Eminent domain” is the right of the people or government to take private
property for public use. As used in this Section 23, the words “condemned” and
“condemnation” are coextensive with such right, and a voluntary conveyance by
the City to the condemnor under threat of a taking under the power of eminent
domain in lieu or after commencement of formal proceedings shall be deemed a
taking within the meaning of this Section 23.

B. “Total condemnation” and “total taking” mean the taking of the entire
Premises under the power of eminent domain or a taking of so much of the
Premises under such power as to prevent or substantially impair the conduct of
Opera’s business thereon.

C. “Partial condemnation” and “partial taking” mean any condemnation of
the Premises other than a total taking as defined above.

23.2  Effect of Total Condemnation. In the event that there shall be a total taking of
the Premises during the term of this Lease, or any renewal or extension thereof, under the
power of eminent domain as defined in this Section, the leasehold estate hereby created in the
Premises shall cease and terminate as of the date title to the Premises is taken by the
condemnor. On termination of this Lease by a total taking of the Premises under the power of
eminent domain, all rentals and other charges payable by either party to or on behalf of the
other under the provisions of this Lease shall be paid (or refunded to the extent rent has been
prepaid) up to the date on which actual physical possession of the Premises shall be taken by
the condemnor, and the parties hereto shall thereafter be released from all further liability in
relation thereto.
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23.3  Effect of Partial Condemnation. In the event that there shall be a partial taking
of the Premises during the term of this Lease, or any renewal or extension thereof, under the
power of eminent domain as defined in this Section, this Lease shall terminate as to the portion
of the Premises so taken on the date title is taken by the condemnor or at the time the
condemnor is authorized to take possession of said real property as stated in the order for
possession, whichever is earlier. This Lease shall also terminate on such date as to the balance
of the Premises once more than ten percent (10%) of the floor area of the Premises have been
taken and Opera gives written notice of termination to the City within thirty (30) calendar days
after the City shall have given Opera written notice of said taking, or in the absence of said
notice, within ten (10) calendar days after the condemnor is authorized to take possession as
stated in the order for possession, If less than such percentage of floor area is taken or Opera
fails to timely elect to terminate, this Lease shall continue in full force and effect as to the
remainder of the Premises not so taken, but the Base Rent to be paid by Opera shall thereafter
be reduced in proportion to the amount of the condemned Premises. If the parties cannot agree
upon a just proportion of rent to be abated, the amount shall be determined in accordance with
the procedures set forth in Section 33.

23.4 Award. Any compensation or damages awarded or payable because of the
taking of all or any portion of the Premises by eminent domain shall be allocated between the
City and Opera as follows: '

A. City shall receive the present value of any lost future rents resulting from
the eminent domain action which would otherwise be payable to the City by
Opera under this Lease together with the present value of the reversion upon
expiration of this Lease of that portion of the Premises taken in the eminent
domain action, both as of the time of taking; the remainder of the award shall be
payable to Opera. The values of City's and Opera's respective interests in the
Premises shall be established by the same court of law or other trier of fact that
establishes the amount of the condemnation award, but if there is no court of law
available or willing to determine City's and Opera's respective interests, those
interests shall be determined in accordance with the procedures set forth in
Section 33. The foregoing shall not limit Opera's right to separately pursue
compensation or damages for lost revenues, business interruption and moving
expenses, and Opera shall be solely entitled to any such compensation or damages
free and clear of any claim by the City.

B. The term “time of taking” as used in this subsection shall mean 12:01 a.m.
of whichever shall occur first, the date title or the date physical possession of the
Premises or any portion thereof is taken by the agency or entity exercising the
eminent domain power.

23.5 Temporary Taking. If the whole or any part of the Premises or of Opera's
interest under this Lease be taken or condemned by any competent authority for its temporary
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use or occupancy, and Opera shall continue to pay, in the manner and at the times herein
specified, the full amounts of the Base Rent, and all other charges payable by Opera hereunder,
then this Lease shall continue and, except only to the extent that Opera may be prevented from
so doing pursuant to the terms of the order of the condemning authority, Opera shall perform
and observe all of the other terms, covenants, conditions and obligations hereof upon the part
of Opera to be performed and observed, as though such taking or condemnation had not
occurred. In the event of any such temporary taking, or condemnation Opera shall be entitled
to receive the entire amount of any award made for such taking, whether paid by way of”
damages, rent or otherwise, unless such period of temporary use or occupancy shall extend to
or beyond the expiration date of the term of this Lease, in which case such award shall be
apportioned between City and Opera as of such date of expiration of the term of this Lease.

24, Default by Opera.

24.1 Definition. The occurrence of any one or more of the following events shall
constitute a default by Opera under this Lease (“Default”):

(a) Failure by Opera to make any payment required as and when due, where
such failure continues after 10-days written notice from City;

(b) Failure by Opera to observe or perform any of the covenants, conditions,
or provisions of this Lease, other than the making of any payment, where
such failure shall continue after 30 days’ written notice from City;
provided, however, that if the nature of Opera’s obligation is such that
more than 30 days are required for performance, Opera shall not be in
default if Opera commences performance within 30 days after City’s
notice and thereafier completes such performance diligently and within a
reasonable time; or

(c) Opera files or is the subject of a petition in bankruptcy, or if a trustee or
receiver is appointed for Opera’s assets or if Opera makes an assignment for
the benefit of creditors, or if Opera is adjudicated insolvent, or becomes
subject to any proceeding under any bankruptcy or insolvency law whether
domestic or foreign, or liquidated, voluntarily or otherwise.

242 City Remedies. If Opera has defaulted and such default continues or has not
been remedied to the reasonable satisfaction of the Director within thirty (30) days after
written notice thereof has been provided to Opera, then City shall have the following
nonexclusive rights and remedies at its option: (a) to cure such default on Opera’s behalf and
at Opera’s sole expense and to charge Opera for all actual and reasonable costs and expenses
incurred by City in effecting such cure as an Additional Charge, or (b) if but only if the default
(1) is failure to pay Base Rent or (ii) to complete construction of the Initial Improvements in
accordance with the requirements of this Lease and the Construction Agreement in a material
and substantial respect, to terminate this Lease; provided, however, that if the nature of
Opera’s obligation (other than monetary obligations and other than vacation or abandonment
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of the Premises) is such that more than thirty (30) days is required for performance, then Opera
shall not be in default if it commences performance within such thirty (30) day period and
thereafter diligently prosecutes the same to completion. In the event of any inconsistency
between the foregoing clause (b) and any other provision of this Section 24, the provisions of
this clause (b) shall apply and control.

24.3  Reentry by City upon Termination. Upon the termination of this Lease, City
may reenter the Premises, using such means as permitted by law, take possession thereof, and
_remove all persons therefrom, for which actions Opera.shall have no claim thereon or ‘
hereunder. Opera shall be liable and shall reimburse City upon demand for all actual and
reasonable costs and expenses of every kind and nature incurred in retaking possession of the
Premises. If City retakes the Premises, City shall have the right, but not the obligation, to
remove therefrom all or any part of the personal property located therein and may place the
same in storage at any place selected by City, including a public warehouse, at the expense and
risk of Opera. City shall have the right to sell such stored property, after reasonable prior
notice to Opera or such owner(s), after it has been stored for a period of thirty (30) days or
more. The proceeds of such sale shall be applied first, to the cost of such sale; second, to the
payment of the charges for storage, if any; and third, to the payment of any other sums of
money that may be due from Opera to City; the balance, if any, shall be paid to Opera.

24.4 City’s Non-exclusive Remedies upon Termination due to Default of Opera.
Notwithstanding any reentry by City and anything to the contrary in this Lease, in the event of
the termination of this Lease due to Opera’s Default, Opera’s liability for all sums due under
this Lease provided herein shall not be extinguished for the balance of the Lease Term. Opera
shall also be liable to City for any other amount (excluding consequential or specific damages)
necessary to compensate City for all the detriment proximately caused by Opera’s failure to
perform its obligations under this Lease or that in the ordinary course of things would be likely
to result therefrom, including but not limited to, any costs or expenses incurred in maintaining
or preserving the Premises after such Default, and any costs incurred in authorizing others the
use and occupancy of the Premises and in preparing the Premises for such use and occupancy,
and such other amounts in addition to or in lieu of the foregoing as may be permitted from '
time to time by the laws of the State of Washington. The provisions of this Section 24.4 shall
survive the expiration or earlier termination of this Lease.

24.5 City's Remedies Cumulative; Waiver. City's rights and remedies hereunder are
not exclusive, but cumulative, and City's exercise of any right or remedy due to a default or
breach by Opera shall not be deemed a waiver of, or alter, affect or prejudice any other right or
remedy that City may have under this Lease or by law or in equity. Neither the acceptance of
rent nor any other act or omission of City at any time or times after the happening of any event
authorizing the cancellation or forfeiture of this Lease shall operate as a waiver of any past or
future violation, breach or failure to keep or perform any covenant, agreement, term or
condition hereof or to deprive City of its right to cancel or forfeit this Lease, upon the written
notice provided for herein, at any time that cause for cancellation or forfeiture may exist, or be
construed so as to estop City at any future time from promptly exercising any other option,
right or remedy that it may have under any term or provision of this Lease.
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25. Default by City.

City shall be in default if City fails to perform its obligations under this Lease within
thirty (30) days after its receipt of notice of nonperformance from Opera; provided, that if the
default cannot reasonably be cured within the thirty (30) day period, City shall not be in
default if City commences the cure within the thirty (30) day period and thereafter diligently

-pursues such cure to completion. Upon City’s default, Opera may pursue any remedies at law
or in equity that may be permitted from time to time by the laws of the State of Washington.

26. Attorneys' Fees.

If either party retains the services of an attorney in connection with enforcing the terms of
this Lease, each party agrees to bear its own attorneys’ fees and costs.

27. Access by City.

City and its agents shall have the right to enter the Premises at any reasonable time to
examine the same, and to show them to prospective purchasers, lenders or tenants, and to
make such repairs, alterations, improvements, additions or improvements to the Premises or
Opera’s Improvements as City may deem necessary or desirable. If Opera is not personally
present to permit entry and an entry is necessary in an emergency, City may enter the same by
master key or may forcibly enter the same, without rendering City liable therefor, except in the
event of City’s negligence or intentional misconduct. Nothing contained herein shall be
construed to impose upon City any duty of repair or other obligation not specifically stated in
this Lease. Unless the parties agree otherwise or in case of an emergency, Opera shall change
the locks to the Premises only through City and upon paying City for all actual and reasonable
costs related thereto. '

28. Holding Over.

If Opera remains in possession of all or any part of the Premises after the expiration of the
Term hereof with City’s express or implied consent, such tenancy shall be from month-to-
month only, and not a renewal hereof or an extension for any further term, and in such case,
Opera shall pay City rent in an amount that the parties shall negotiate; provided, however, that
if the parties cannot agree on the amount of rent within 30 days from the expiration of the ‘
Term, then such holding over shall be deemed to be without City’s consent. If Opera remains
in possession of all or any part of the Premises without City’s consent, such tenancy shall be
from month-to-month only, and not a renewal hereof or an extension for any further term, and
in such case, Opera shall pay City rent in an amount equal to One Hundred Fifty Percent
(150%) of the then-current Base Rent for the entire time Opera thus remains in possession and
Opera shall hold City harmless from all damages resulting from Opera’s failure to surrender
the Premises or any portion thereof, including, without limitation, claims made by a
succeeding tenant resulting from Opera’s failure to surrender the Premises or any portion
thereof. All provisions of this Lease, except those pertaining to the amount of Base Rent
payable and Term, shall apply to such month-to-month tenancy.
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29, Quiet Enjoyment.

If Opera performs all of the obligations under this Lease on its part to be performed, it
shall have quiet enjoyment of the Premises throughout the Lease Term without hindrance or
disturbance by any person holding by or through City.

30. Notices.

Any notice, demand or request required hereunder shall -be given in writing to the party's
address set forth in Section 1.9 hereof by any of the following means: (a) personal service;
(b) commercial or legal courier; or (c) registered or certified, first class mail, postage prepaid,
return receipt requested. Such addresses may be changed by notice to the other parties given
in the same manner as above provided. Notices shall be deemed to have been given upon the
earlier of actual receipt, as evidenced by the deliverer's affidavit, the recipient's
acknowledgment of receipt, or the courier’s receipt, except in the event of attempted delivery
during the recipient’s normal business hours at the proper address by an agent of a party or by
commercial or legal courier or the U.S. Postal Service but refused acceptance, in which case
notice shall be deemed to have been given upon the earlier of the day of attempted delivery, as
evidenced by the messenger’s affidavit of inability to deliver stating the time, date, place and -
manner in which such delivery was attempted and the manner in which such delivery was
refused, or on the day immediately following deposit with such courier or, if sent pursuant to
subsection (c), forty-eight (48) hours following deposit in the U.S. mail.

31. Successors or Assigns.

All of the terms, conditions, covenants and agreements of this Lease shall extend to and
be binding upon City, Opera and, subject to the terms of Section 19, their respective heirs,
administrators, executors, successors and permitted assigns, and upon any person or persons
coming into ownership or possession of any interest in the Premises by operation of law or
otherwise.

32. Opera Authority and Liability.

Opera warrants that this Lease has been duly authorized, executed and delivered by
Opera, and that Opera has the requisite power and authority to enter into this Lease and
perform its obligations hereunder. Opera covenants to provide City with evidence of its
authority and the authorization of this Lease upon request.

33. Dispute Resolution.

The parties shall make their best efforts to resolve disputes as expeditiously as possible
through negotiations at the lowest possible decision-making level, and in the event such
negotiations are unsuccessful, to participate in good faith in the mediation process described
below prior to either party initiating any judicial process.
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If an issue cannot be resolved by negotiations between subordinate staff of Opera and
Seattle Center, the matter shall be referred to the Director and the Opera Executive Director. If
those officials are unable to resolve the dispute within a period of 15 days after the matter has
been formally referred to them for resolution, they shall meet during the immediately
succeeding seven (7) days to select a mediator to assist in the resolution of such dispute. If the
Director and the Opera’s Executive Director cannot agree upon a mediator within such seven
(7) day period, either party may apply to the American Arbitration Association for the appoint-
ment of a mediator according to the process that is established by such entity for such action.
Opera and City shall share equally the cost charged for the mediation of any dispute.

34. Recording.

The parties agree that a memorandum of this Lease substantially in the form of Exhibit
34.1, attached, shall be recorded in the office of the King County Recorder with reasonable
promptness after Opera obtains a lot line adjustment for the Premises.

35. Force Majeure.

Neither City nor Opera shall be deemed in default hereof nor liable for damages arising
from its failure to perform its duties or obligations hereunder if such is due to any cause
beyond its reasonable control (“force majeure "), including, but not limited to an act of Nature,
act of civil or military authority, fire, flood, windstorm, earthquake, strike or labor disturbance,
civil commotion, delay in transportation, governmental delay, inability to obtain permits
despite Opera’s documented diligent pursuit thereof, terrorist act or war; provided, however,
that the foregoing shall not excuse Opera from the timely payment of Rent and Additional
Charges due hereunder, when due.

36. Execution by City and Opera.

Neither City nor Opera shall be deemed to have made an offer to the other party by
furnishing the other party with a copy of this Lease with particulars inserted. No contractual or
other rights shall exist or be created between City and Opera until this Lease has been
approved by appropriate legislative authority and executed by the parties hereto. City shall
have no liability to Opera and shall have the right to terminate this Lease upon written notice .
to Opera if this Lease is legislatively disapproved. '

37. Time of Essence; Time Calculatjon Method.

Time is of the essence with respect to this Lease. Except as otherwise specifically
provided, any reference in this Lease to the word “day” means a “calendar day”; provided,
however, that if the final day for any action required hereunder is a Saturday, Sunday or City
holiday, such action shall not be required until the next succeeding day that is not a Saturday,
Sunday or City holiday. Any reference in this Lease to the word “month” means “calendar
month.” :
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38.

39.

Public Benefits.

City's willingness to enter into this Lease with Opera is predicated, in part, on the nature
of Opera’s business and the compatibility of such business with the use of the remainder of
Seattle Center and the benefits accruing to the public through Opera’s use of the Premises.

The parties agree that, with respect to the Initial Improvements, anticipated benefits include (i)
Opera’s capital investment in the Premises, (i1) the sustainable technologies that will be
utilized in development of the site, and (iii) the expected LEED certification for the Premises.
Opera shall report to the City regarding implementation of such benefits within 60 days of
receipt of the Certificate of Occupancy for the Initial Improvements. In addition, continuously
throughout the Lease Term, Opera agrees to provide the following benefits, or an equivalent
replacement approved by the Director, and to submit an annual report thereof to the Director as
required by Section 5.1: (i) education programs for students, reported by the number and age
groups of students served; (ii) education events, activities and outreach efforts provided to the
public by Opera, reported by the number and type and of event; (iit) Opera employment,
reported by number of Opera employees, both full and part-time; (iv) if and to the extent and
for such periods as Opera has no need for the space itself, collaboration with other groups to
make office and rehearsal space available to activate and invigorate the Mercer corridor; and
(v) when relevant, other collaborative efforts of benefit to the public and Seattle Center.

City’s Control of Premises and Vicinity.

All common and other facilities provided by City in or about the Premises, including any
parking areas, are subject to City’s exclusive control and management by City. Accordingly,
City may do any and all of the following (among other activities in support of the Seattle
Center Department of other municipal objectives), all without incurring any liability
whatsoever to Opera:

39.1 Change of Vicinity. City may increase, reduce, or change in any manner
whatsoever the number, dimensions, and locations of the walks, buildings, landscaping, utility
lines and poles, service areas, roads, sidewalks and parking areas in the vicinity of the
Premises. Notwithstanding the foregoing, if City’s Seattle Center department controls or
determines any construction or reconstruction of Mercer Street and/or Memorial Stadium that
adversely affects Opera’s truck access to the Premises and to McCaw Hall from the south side
of the Premises, City agrees to provide equivalent alternative access both during and after any
such construction. In addition, City shall use its best efforts to ensure that any such
construction or reconstruction does not unreasonably disrupt Opera’s normal business
operations at the Premises.

39.2 Traffic Regulation. City may regulate all traffic within and adjacent to the
Premises, including the operation and parking of vehicles of Opera and its invitees, employees,
and patrons.
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39.3 Display of Promotional Materials. City may erect, display, and remove
promotional exhibits and materials and permit special events on property adjacent to and
nearby the Premises.

39.4 Change of Businesses. City may determine or change the size, number, and
type and identity of concessions, stores, businesses and operations being conducted or
undertaken in the vicinity of the Premises and to operate and to authorize others to engage in

~any and all forms and locations of business activity at the Seattle Center.

39.5 Entrance Charges. City may impose a reasonable charge for admission to the
Seattle Center and the facilities thereon, but shall not impose any charge for access to the
Premises.

39.6 Rules and Regulations. City may promulgate, from time to time, reasonable
rules and regulations regarding the use and occupancy of all areas of the Seattle Center other
than the Premises.

39.7 Hours of Operation. City may determine the days and hours the Seattle Center
and various business operations other than the Premises will be open to the public.

40. Naming Rights.

Opera may propose to rename the Mercer Arena and to name any internal rooms, areas
and components thereof for no longer than the Lease Term. Names and naming rights
agreements shall be subject to the Director’s approval, which shall not be unreasonably withheld.

41, Signs and Advertising.

41.1 Signs. Opera may install permanent signage on the exterior of the Premises and
may display temporary signs or banners on or about the Premises to advertise its opera or
special events. All aspects of the signs are subject to the Director’s prior written approval,
whose approval shall be given or withheld in his or her reasonable discretion within seven (7)
business days of a written request; provided, however, that the Director’s failure to respond in
writing shall constitute approval of the request. Three-sheet posters used to advertise Opera’s
current season performances shall not require the Director’s approval.

41.2  Advertising. Except as provided in Section 41.1, Opéra shall not install or
display nor permit others to install or display any commercial advertising on the exterior of the
Premises.

42. Entire Lease; Applicable Law; Amendments.

This Lease and the Exhibits attached hereto, and by this reference incorporated herein,
together with the Construction Agreement and Covenant Agreement, if and when executed, set
forth the entire agreement of City and Opera concerning the Premises, and there are no other
agreements or understanding, oral or written, between City and Opera concerning the
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Premises. Any subsequent modification or amendment of this Lease shall be binding upon
City and Opera only if reduced to writing and signed by the Director and an authorized officer
of Opera. This Lease shall be governed by, and construed in accordance with the laws of the -
State of Washington.

43.  Partial Invalidity.

If any court determines that any provision of this Lease or the application hereof to any
person or circumstance is, to any extent, invalid or unenforceable, the remainder of this Lease,
or application of such provision to persons or circumstances other than those as to which it is
held invalid or unenforceable, shall not be affected thereby and each other term, covenant or
condition of this Lease shall be valid and be enforced to the fullest extent permitted by law.

44, Counterparts.

This Lease may be executed by the parties in counterparts, which, taken together, .
constitute the entire Lease.

- 485, Headings.

The section headings used in this Lease are used for purposes of convenience and do not
alter in any manner the content of the sections. '

46. Context.

Whenever appropriate from the context, the use of any gender shall include any other or
all genders, and the singular shall include the plural, and the plural shall include the singular.
Words such as “herein,” “hereunder” and the like refer to this Lease in its entirety and not to a
particular section or subsection hereof.

47, Negotiated Lease.

The parties to this Lease acknowledge that it is a negotiated agreement, that they have had
the opportunity to have this Lease reviewed by their respective legal counsel, and that the
terms and conditions of this Lease are not to be construed against any party on the basis of
such party's draftsmanship thereof.
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IN WITNESS WHEREOF, the parties hereto have executed this instrument the day and year
indicated below.

CITY OF SEATTLE SEATTLE OPERA
By: By:
Robert Nellams, Director Kelly Tweeddale,
Seattle Center Department Executive Director
Seattle Opera

-37-
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STATE OF WASHINGTON )
)ss.  (Acknowledgement for City)

COUNTY OF KING )

On this day of ~, 200 _, before me, the undersigned, a Notary Public in and for the
State of Washington, duly commissioned and sworn personally appeared , known to
me to be the - of the Seattle Center Department of CITY OF SEATTLE, the

party that executed the foregoing instrument as City, and acknowledged said instrument to be the free
and voluntary act and deed of said party, for the purposes therein mentioned, and on oath stated that
he/she was authorized to execute said instrument.

WITNESS my hand and official seal hereto affixed the day and year in the certificate above written.

[Signature] [Printed Name]

NOTARY PUBLIC in and for the State of Washmgton residing at
My commission expires .

STATE OF WASHINGTON ) }
) ss.  (Acknowledgement for Opera)
COUNTY OF KING )

On this day of , 200_, before me, a Notary Public in and for the State of
Washington, duly commissioned and sworn, personally appeared , to me known to be
the of SEATTLE OPERA, the entity that executed the foregoing instrument as
Opera; and acknowledged to me that he signed the same as the free and voluntary act and deed of said
entity for the uses and purposes therein mentioned and that he was authorized to execute said instrument
for said entity.

WITNESS my hand and official seal the day and year in this certificate above written.

[Signature] [Printed Name]

NOTARY PUBLIC in and for the State of Washington residing at
My commission expires .

-38-
CEN Mercer Arena Lease ORD Att. 1.doc

(B



EXHIBIT 1.1

Legal Description

Block 53, D.T. Denny’s Home Addition to City of Seattle, Volume 3 of Plats, Page 115.
Reserving unto City the exclusive use of any portion thereof lying outside the current footprint of
the Mercer Arena building and, except as set forth in the Lease, the ground rights below Opera’s

- Improvements as constructed, and the air rights more than 85 feet above the finished grades

surrounding the existing Mercer Arena building, measured in accordance with the provisions of
SMC 23.86.006 as in effect on the Effective Date.
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MERCER STREET

EXHIBIT 1.1.2

Premises Site Plan
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Exhibit 12.1. Conceptual Plan for Initial Improvements - Stacking Didgram '
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EXHIBIT 12.1

Conceptual Plan for Initial Improvements

The site of the Mercer Arena will become the new home for Seattle Opera, housing the
administrative offices, rehearsal, and technical support facilities which are anticipated to include
both costume and scene shops. The current building, located at the southwest corner of Mercer
Street and 4th Ave. North, is approximately 59,850 sq. ft. and is directly adjacent to and shares a
wall with McCaw Hall, Seattle Opera’s main performance venue. Opera proposes to replace or
renovate the existing Mercer Arena with a new facility that provides at least 120,000 sq. ft. of
actual program space (program to be confirmed by selected architect) preliminarily illustrated in
the drawing shown on Exhibit 12.1, page 2. One component of the technical support facilities
will be a scene shop, ideally located directly adjacent to the rear of the McCaw Hall stage and
connected by an acoustical door, enabling scenery to be moved between the two facilities. City
and Opera are also in agreement that the street level must be activated to enhance the pedestrian
experience. No final decision has been made regarding how this will be accomplished, but the
design architect in partnership with Seattle Opera and Seattle Center will explote several
possibilities. Additionally, there is a potential for limited co-development and/or sublease options
for other organizations compatible with Seattle Center and the theater district.
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EXHIBIT 18.1

Opera-Furnished Property and Liability Insurance !

18.1.1. General. Opera (and, during the course of construction of Initial Improvements unless
otherwise indicated, Opera’s construction contractor(s)) shall obtain and thereafter maintain
continuously throughout the term of this Agreement, at no expense to the City, insurance that
complies with this Exhibit 18.1. For all required coverages, the minimum limits of liability may
be satisfied by a primary policy or a combination of primary and excess/umbrella policies. In
addition, all insurance policies and coverages shall be subject to commercially reasonable
deductibles.

18.1.2. Coverages and Minimum Limits of Liability.

18.1.2.1 Commercial General Liability (CGL) Insurance:
Coverages Limits of Liability
Premises/Operations ) $5,000,000 each occurrence bodily injury
Contractual )  and property damage combined single

Independent Contractors)  limit (CSL)

Host Liquor Liability* )

Personal/Advertising Injury* $1,000,000 each offense o
Stop Gap $1,000,000 each Accident/Disease/Employee
Fire/Tenant Legal * ' $1,000,000 each Occurrence

*Not applicable to Opera’s construction contractor

18.1.2.2. Liquor Liability Insurance*. If alcoholic beverages are sold at any event,
Opera shall obtain and maintain Liquor Liability Insurance with minimum limits of
liability of $2,000,000 each Common Cause (an Opera caterer may satisfy this
requirement by furnishing evidence of insurance that meets the requirements of this
Exhibit).

*Not applicable to Opera’s construction contractor

18.1.2.3. Pyrotechnic Liability Insurance*. If the Seattle Fire Marshall requires a
pyrotechnics permit for any activity, Opera shall obtain and maintain Pyrotechnic
Liability Insurance with a minimum limit of liability of $2,000,000 CSL (an Opera
pyrotechnic operator may satisfy this requirement by furnishing evidence of insurance
that meets the requirements of this Exhibit). The minimum limits of liability may be
satisfied with primary limits, or any combination of primary and excess/umbrella liability

limits. '
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18.1.2.4. Automobile Liability Insurance for owned, non-owned, leased.or hired
vehicles, with a minimum limit of liability of $1,000,000 CSL.

18.1.2.5. Property Insurance* on an all risks basis, excluding earthquake and flood,
covering trade fixtures and business personal property on a replacement cost basis.

*Not applicable to Opera’s construction contractor

18.1.3. General Conditions.

18.1.3.1. Opera’s insurance policies shall be issued by insurers rated A-VII or higher in
the A.M. Best's Key Rating Guide and licensed to do business in the State of Washlngton
or procured as surplus lines under the provisions. of chapter 48.15 RCW.

18.1.3.2. Opera’s liability insurance shall include The City of Seattle as an additional
insured for primary and non-contributory limits of liability and contain to a severability of
interest clause. With respect to CGL insurance (including, if applicable, liquor and
pyrotechnic liability insurance), it must be documented that the City is an additional
insured either through appropriate blanket additional insured policy wording or by
attaching an appropriate additional insured endorsement to the policy.

18.1.3.3. Opera’s property insurance shall contain a waiver of the property insurer’s rights
of subrogation against City.

18.1.3.4. Opera is responsxble for payment of any claim within any deductible or self-
insured retention.

18.1.3.5. In the event of cancellation, Opera’s insurer shall provide the City with written
notice thereof, including the reason therefor, delivered or mailed at least 45 days prior to
the effective date of the cancellation, except that with respect to surplus lines insurance
procured under the provisions of Chapter 48.15 RCW, the notice period shall be not less
than 30 days, and with respect to cancellations due to nonpayment of premiums, the
notice period shall be not less than 10 days.

18.1.3.6. The limits of liability specified herein are minimum limits of liability only and
shall not be construed to limit the liability of Opera, Opera’s contractors or any of their
insurers under applicable policies with higher limits than those specified herein. Where
the City is required to be an additional insured under subparagraph 3.2, it shall be an
additional insured for primary and non-contributory limits of liability for the total limits
of Opera’s and Operas’ contractors’ insurance programs, whether such limits are primary,
excess, contingent or otherwise.
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18.1.4. Evidence of Insurance.

18.1.4.1. Opera’s and Opera’s contractor’s authorized insurance representatives shall
furnish City with a certificate of insurance evidencing compliance with the coverage,
minimum limits of liability and other terms and conditions of this Exhibit, including true
copies of the additional insured policy provisions of the CGL and, where required, Liquor
and Pyrotechnic Liability insurance policies. '
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18.1.4.2. Insurance certification shall be sent to each of the following.

(Electronic copy only)

City of Seattle City of Seattle

Risk Management Division Atttention:

Fax: (206) 470-1279 305 Harrison Street

Email: riskmanagement@seattle.gov Seattle, WA 98109
Fax: (206) 233-3950
Email:

City-Furnished Property Insurance

18.2.1. Property Insurance. Unless Opera otherwise directs from time to time by not less than
sixty (60) days’ notice to, City shall, at Opera’s cost and expense, maintain property insurance
and/or self-insurance providing “all risks” of physical loss or damage, including earthquake .and
flood, with an amount of insurance or self-insurance not less than the replacement cost of
Opera’s Improvements. Opera shall cooperate with City to allow City’s property insurance
representatives access to the building from time to time to for inspection purposes.

18.2.2. Limitations on City Property Insurance Coverage. City-furnished property insurance shall
include Opera’s Improvements, but shall exclude Opera’s or any Subtenant’s trade fixtures or
business personal property.

18.2.3. Insurance During Construction. At the time any Opera contractor mobilizes on or about
the Premises for purposes of constructing the Initial Improvements or any subsequent major

" structural alterations, and continuously until the completion of such construction, City shall
provide Builder’s Risk property insurance for the Premises, including Opera’s Improvements.
Opera shall notify City’s Risk Management Division by telephone at (206) 615-1507 or by fax at
(206) 470-1275 not less than thirty (30) days prior to the mobilization of any Opera contractor on
the Premises and shall fully cooperate and assist in the completion of applications and in any
other tasks necessary to facilitate securing such insurance coverage. Opera shall reimburse City
as an Additional Charge for the cost of such Builder’s Risk insurance based upon City’s
Builder’s Risk rate multiplied by the completed value of the improvements (i.e., the initial
replacement value of the building plus the hard costs and soft costs of the improvements).

18.2.3. Evidence of Insurance. City shall cause its authorized insurance broker to issue evidence
of property insurance to Opera and, when applicable, its contractor.
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18.2.4 Damage and Destruction. If the Premises or the Building are rendered partially
or wholly untenantable by fire or other casualty:

18.2.4.1. City shall proceed with reasonable diligence as soon as sufficient insurance,
self-insurance and/or other funds are available therefor, to prepare plans and
specifications for, and thereafter to carry out, all work necessary to repair or replace the
Premises or Building or any portions thereof that were damaged or destroyed by a fire
or other casualty. However, City retains the sole option to not repair or replace the
Building or Premises for any reason, in which case City shall advise Opera of City's
election to terminate this Lease by giving at least a thirty (30) day notice to Opera.

18.2.4.2. If City elects to repair or replace the Building or Premises, Opera shall
proceed with reasonable diligence as soon as sufficient insurance, self-insurance and/or
other proceeds and other funds are available therefor (in any event, within twenty-four
(24) months from the date of the occurrence of a fire or other casualty), to repair or
replace trade fixtures and business personal property that has been damaged or
destroyed.

18.2.4.3. Rent and 'Additional Charges shall be abated in the proportion that the
untenantable portion of the Premises bears to the whole Premises, in the City’s sole
determination, for the period from the date of the fire or other casualty until either the
completion of the repairs and restoration or the termination of this lease at the City’s
option as provided herein. o

18.2.4.4. If the Building or Premises cannot be repaired or replaced within twenty-four
(24) months from the date of the occurrence of the fire or other casualty, or if thirty
percent (30%) or more of the Building interior area is damaged or destroyed (regardless
of whether the Premises are damaged or not) Opera may terminate this Lease upon
sixty (60) days’ written notice to the City. ‘

18.2.4.5. Except in the event of City’s gross negligence, intentional misconduct or
breach of this Lease, City shall not be liable to Opera for damages, compensation or
other sums for inconvenience, loss of business or disruption arising from any repairs to
or restoration of any portion of the Building or Premises or to the termination of this
Lease as provided herein.
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EXHIBIT 34.1
Form of Memorandum of Ground Lease

RECORDED AT THE REQUEST OF AND
AFTER RECORDING RETURN TO:

Russell F. Tousley, P.S.

Tousley Brain Stephens, PLLC
1700 Seventh Avenue, Suite 2200
Seattle, WA 98101-4416

MEMORANDUM OF GROUND LEASE
(City of Seattle/Seattle Opera)

Grantor/Lessor: THE CITY OF SEATTLE, a Washington municipal corporation
Grantee: SEATTLE OPERA, a Washington non-profit corporation
Abbreviated Portion of Block 53, D.T. Denny’s Home Addition to City of
Seattle '

Legal Description: ~ Complete Legal Description is set forth in Exhibit A attached
hereto

Assessor’s Tax
Parcel ID #: 198820-0700

Reference #
(if applicable): N/A

THIS MEMORANDUM OF GROUND LEASE is dated as of , 200,
by and between THE CITY OF SEATTLE, a municipal corporation of the State of
Washington (“Lessor”) and SEATTLE OPERA, a Washington non-profit corporation
(“Lessee”).

1. Premises. Lessor has leased to Lessee, upon the terms and conditions of
that certain lease between the parties dated as of ' , (the “lease”), which terms
are incorporated by this reference, that certain real property situated in the City Seattle,
King, County Washington, more particularly described on Exhibit A. attached hereto.
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2. Term. The Lease is for a term of thirty (30) years commencing on

and ending on , unless extended. Lessee has the right

to extend the term of the Lease for one (1) additional term of thirty (30) years, which
extension right, if exercised, would result in the term of the Lease first expiring on

3. New Lease. The Lease provides that under certain circumstances-a lender
with a leasehold mortgage on Lessee’s leasehold estate interest in the Premises may cause
a new replacement lease for the Premises on substantially the same terms as the Lease to
come into existence.

4. Purpose of Memorandum of Lease. This Memorandum of Ground Lease
is prepared for the purpose of recordation and in no way modifies the Lease.

DATED as of the day and year first above written.

LESSOR:  THE CITY OF SEATTLE, a municipal
corporation of the State of Washington

By:

Its:

LESSEE: SEATTLE OPERA, a Washington
non-profit corporation

By:

Its:
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STATE OF WASHINGTON )
)ss.  (Acknowledgement for City)
COUNTY OF KING )

On this day of , 200 _, before me, the undersigned, a Notary Public in and
for the State of Washington, duly commissioned and sworn personally appeared

, known to me to be the of the Seattle Center
Department of CITY OF SEATTLE, the party that executed the foregoing instrument as City,
and acknowledged said instrument to be the free and voluntary act and deed of said party, for the
purposes therein mentioned, and on oath stated that he/she was authorized to execute said .
instrument.

WITNESS my hand and official seal hereto affixed the day and year in the certificate above
written.

[Signature] [Printed Name]

NOTARY PUBLIC in and for the State of Washington residing at
My commission expires .

STATE OF WASHINGTON ) ‘

) ss.  (Acknowledgement for Opera)
COUNTY OF KING )
On this day of , 200_, before me, a Notary Public in and for the State
of Washington, duly commissioned and sworn, personally appeared , tome
known to be the of SEATTLE OPERA, the entity that executed the

foregoing instrument as Opera; and acknowledged to me that he signed the same as the free and
voluntary act and deed of said entity for the uses and purposes therein mentioned and that he was
authorized to execute said instrument for said entity.

WITNESS my hand and official seal the day and year in this certificate above written.

[Signature] [Printed Name]

NOTARY PUBLIC in and for the State of Washington residing at

My commission expires

CEN Mercer Arena Lease ORD Att.1.doc



EXHIBIT A
(EXHIBIT INTENTIONALLY LEFT BLANK)

Legal description to be inserted and document recorded following lot line adjustment.
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122630

www.seattlecenter.com

To: Judith Pippin, City Clerk , B T
=
From: Diane Woods, Contracts & Concessions cop

Subject: Seattle Center Files
Date: 4/22/2008

Attached please find the following Agreement:

ORDINANCE NO.: 122630

Name: Seattle Opera

NAME OF AGREEMENT  Mercer Arena Ground Lease between
The City of Seattle and Seattle Opera

MAILING ADDRESS 305 Harrison
Seattle, WA 98109
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MERCER ARENA GROUND LEASE
BETWEEN
THE CITY OF SEATTLE
“AND
SEATTLE OPERA
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MERCER ARENA GROUND LEASE

THIS MERCER ARENA GROUND LEASE (this “Lease”) is entered into this ﬁ day of
4 Ekﬁ / , 2008, by and between THE CITY OF SEATTLE ("City"), a city of the first
c

lass of the State of Washington, acting by and through its Seattle Center Department and the

Director thereof, and SEATTLE OPERA ("Opera"), a not-for-profit corporation organized
under the laws of the State of Washington.

IN CONSIDERATION of the mutual covenants contained herein, and subject to the terms and
provisions set forth herein, City and Opera covenant and agree as follows:

1.

Summary Lease Data; Exhibits.

The following terins have the following meanings, except as otherwise specifically modified in
this Lease:

1.1 Premises. Subject to the provisions of Section 2.2 and the last paragraph of
Section 12, the real property legally described in Exhibit 1.1.1 and depicted on Exhibit 1.1.2,
together with the building commonly known as Mercer Arena, 301 Mercer Street, Seattle,
King County, Washington 98109, which building contains approximately 59,850 square feet
as of the Effective Date, reserving to City the ground rights below Opera’s Improvements as
constructed, and the air rights more than 85 feet above the finished grades surrounding the
existing Mercer Arena, measured in accordance with the provisions of SMC 23.86.006 as in
effect on the Effective Date.

1.2 Effective Date. The date this Lease is fully executed, as provided in Section 36.

1.3 Rent Commencement Date. The first day of the month following the date when
Opera receives a building permit from the Seattle Department of Planning and Development to
construct the Initial Improvements to the Premises, or July 1, 2009, whichever is earlier, unless
the Rent Commencement Date is extended in accordance with Section 3.2. Opera shall be
entitled to exclusive use of the Premises on the Rent Commencement Date.

1.4 Expiration Date. Thirty (30) years after the Rent Commencement Date.

1.5 Rent.

- Base Rent: The initial annual Base Rent is $220,000.00.

Percentage Rent: Fifteen percent (15%) of Opera’s gross receipts from
Subtenants, as further described in Section 4.4.

1.6 Good Faith Deposit. $110,000.00.

-1-
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1.7 Initial Improvements. The improvements that Opera makes to the Premises,
pursuant to the Construction Agreement described in Section 12, which improvements are
generally described in Exhibit 12.1.

1.8 Parking. If the master use permit issued by the City of Seattle’s Department of
Planning and Development in connection with the Initial Improvements requires parking for
the Permitted Use and if on the Rent Commencement Date Seattle Center has available
unrestricted parking capacity, the parties shall negotiate and execute a covenant and agreement
(the “Covenant Agreement”) for the required parking for up to the entire Term. The Covenant
Agreement shall be in the form prescribed by Title 23 of the Seattle Municipal Code or any
successor provision or if no form is then required by ordinance, then in commercially
reasonable form and provide for Opera to pay a commercially reasonable rate for such parking.

1.9 Notice Addresses.

To City: Seattle Center Director
Seattle Center House
305 Harrison Street
Seattle, Washington, 98109

To Opera: - Seattle Opera
Attention: Kelly Tweeddale
Executive Director
1020 John Street
Seattle Washington, 98109

With a copy to: Russell F. Tousley, P.S.
Tousley Brain Stephens, PLLC
1700 Seventh Avenue, Suite 2200
Seattle, WA 98101-4416

1.10  Exhibits. The following exhibits are made a part of this Lease:

Exhibit 1.1.1 — Legal Description

Exhibit 1.1.2 — Premises Site Plan

Exhibit 12.1 — Conceptual Plan for Initial Improvements
Exhibit 18.1 — Insurance Requirements

Exhibit 34.1 — Memorandum of Ground Lease

Premises.

2.1 Grant. City hereby leases the Premises to Opera and Opera hereby leases the
Premises from City, all subject to and in accordance with the terms and provisions of this
Lease. For the duration of this Lease, Opera shall have a nonexclusive license to use the ramp

2-
Final Authorized by City Council Ordinance 122630
February 25, 2008



and loading dock at the south side of the Premises in common with occupants of Marion
Oliver McCaw Hall (“McCaw Hall”). Opera shall coordinate its use of the licensed facilities
with Seattle Center McCaw Hall staff.

2.2 Lot Line Adjustment. Opera, at its sole cost, shall diligently pursue and shall
obtain a lot line adjustment that will as nearly as possible establish the Premises as extending
to the south margin of the Mercer Street pedestrian sidewalk, on the north; approximately 23
feet west of the west margin of the Fourth Avenue North pedestrian sidewalk, to the east; the
south face of the existing Mercer Arena building, to the south; and the centerline of the
common wall between McCaw Hall and Mercer Arena, to the west. When the lot line
adjustment is completed, the parties shall annex hereto and file with the City Clerk an
amended Exhibit 1.1.1. City shall provide all reasonable cooperation requested by Opera in
obtaining such lot line adjustment.

2.3 Condition. Opera is familiar with and has inspected the Premises, which City
leases to Opera and Opera accepts from City in their “AS IS” condition.

2.4  Permitted Use. Opera shall use the Premises to construct and operate its
administrative offices, rehearsal and technical support facilities and other incidental purposes
related thereto or to its principal business as an opera company. With the Director’s prior
written approval and as further described in Section 19, Opera may sublease or license
portions of the Premises for uses that are compatible with Seattle Center’s overall mission. It
is the parties’ intent that the Premises will be developed and used in a manner that actively
engages the public, including along the Mercer Street frontage.

2.5  Party Wall. The parties acknowledge and agree that the west wall of the
Premises and the east wall of McCaw Hall form a common wall. For the duration of this
Lease, Opera shall have the right to use such party wall jointly with the City upon the
following terms and conditions:

A. Each party may continue in the present use of the wall, including

' continuation of such use in connection with any alteration or replacement
of the Premises with a different facility; provided, however, (i) Opera shall
not cut any openings in the wall without the approval of the Director and
the McCaw Hall Operating Board, and the wall may be put to no use that
will impair its strength or injure McCaw Hall in any way, and (ii) City
shall not cut any openings in the wall without the approval of Opera and
the McCaw Hall Operating Board, and the wall may be put to no use that
will impair its strength or injure Opera’s Improvements (as defined in
Section 12 in any way).

B. Each of Opera and City shall have the right, at its sole expense, to drill
into, cut into or otherwise gain access to the interior of the common wall
for the purpose of maintaining, repairing or restoring and, if consent be
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first obtained pursuant to subparagraph A above, remodeling or altering,
water, utility, soundproofing or other services or amenities to their
buildings adjacent to the wall subject to (i) the obligation to restore the
common wall to the same condition it was in immediately before such act
and (i) each party’s responsibility to the other party for any damages
caused thereby.

C. Each of Opera and City shall have an easement over the adjacent McCaw
Hall and Opera’s Improvements, respectively, for the following purposes:
(1) to have the common wall remain and be rebuilt in its same location as
when originally built; (ii) to use, for common wall purposes, that portion
of the adjoining building upon which the common wall is built; and (iii)
for access through, in or upon any portion of the adjoining building
reasonably necessary to effect repairs to, maintenance of or reconstruction
of the common wall or that portion of any foundation, exterior wall or roof
of the structure which meets with, adjoins or is connected to the common -
wall. '

D. For the purposes of this Section, the term “common wall” means and
includes the wall between McCaw Hall and Opera’s Improvements as such
wall now or hereafter exists, and everything, if anything, located within
such wall (such as studs, framing, insulation, soundproofing material,
pipes, wires, joints, junction boxes and other materials or equipment
related to utilities) and below the wall (such as the surface of the ground
and footings located in the ground).

E. Except as specifically set forth above, repair and maintenance of the
common wall shall be subject to the provisions of Sections 13.2 and 13.3
below.

Lease Term.

3.1 Initial Term. This Lease shall be for a term (the “Initial Term”) beginning on
the Rent Commencement Date specified in Section 1.3 plus any partial calendar month
between the date when Opera receives its building permit and the Rent Commencement Date,
and ending on the Expiration Date specified in Section 1.4, unless the Lease Term is
terminated earlier in accordarice with the provisions of this Lease or extended as provided in
Section 3.3 below. As used herein, “Lease Year” means the period from the Rent
Commencement Date to the day prior to the Rent Commencement Date of the following
calendar year.

3.2 Option to Extend Rent Commencement Date: Opera shall have the option to
extend the Rent Commencement Date for up to two (2) periods of one (1) year, each (the
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“Extension Options”). In each instance, Opera shall be required to give City written notice of
its election to exercise one of the Extension Options at least sixty (60) days prior to the
commencement of the applicable Extension Option period and to pay City, for each such
option exercised, an Extension Option fee in the amount of $110,000, cash. Notwithstanding
anything in this Lease to the contrary, if Opera has not taken possession of the Premises and
commenced paying Rent by July 1, 2011, this Lease shall automatically terminate and the
parties shall have no further rights or obligations hereunder with respect to one another.

3.3  Extended Term. At the expiration of the Initial Term, Opera shall have the
option to extend this Lease for one (1) successive term of thirty (30) years (the “Extended
Term”) on the same terms and conditions set forth herein, except for Base Rent, which will be
calculated as provided in Section 4.3, and except that the renewed Lease shall contain no
further renewal option. Opera may extend the Lease Term by giving City written notice of its
intention to do so at least one (1) year prior to the beginning of the Extended Term. As used in
this Lease, “Lease Term” means the Initial Term and if established by Opera hereunder, the
Extended Term.

3.4 Access Prior to Commencement of Term. Opera may enter the Premises prior
to the Rent Commencement date to examine and conduct such studies of the land and the
Arena building subject to the Director’s approval, which approval shall not be unreasonably
withheld or delayed. In connection with any desired entry by Opera, or its agents, employees
or contractors onto the Premises, Opera shall give City reasonable advance notice of such entry
and shall conduct such entry and any inspections in connection therewith in compliance with
all applicable laws. Opera shall maintain, and shall assure that its contractors maintain, public
liability and property damage insurance in amounts and in form and substance adequate to
insure against all liability of Opera and its agents, employees or contractors, arising out of any
entry or inspections of the Premises of not less than $1,000,000 per person and per occurrénce,
and Opera shall provide City with evidence of such insurance coverage upon request by City.
Opera shall indemnify and hold City harmless from and against any costs, damages, liabilities,
losses, expenses, liens or claims (including, without limitation, court costs and reasonable
attorneys’ fees and disbursements) arising out of or relating to any entry on the Premises by
Opera, its agents, employees or contractors in the course of performing the inspections,
testings or inquiries provided for in this Lease, including, without limitation, any release of
Hazardous Materials or any damage to the Premises; provided that Opera shall not be liable to
City solely as a result of the discovery by Opera of a pre-existing condition on the Premises to
the extent the activities of Opera, its agents, representatives, employees, contractors or
consultants do not exacerbate the condition. The provisions of this Section 3.4 shall survive
beyond the termmatlon of this Lease.

3.5 Notice of Building Permit Application. Opera shall promptly notify the
Director when it files its building permit application for the Initial Improvements and City
shall remove its personal property from the Premises prior to the date the building permit is
issued.
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4.

Base Rent, Percentage Rent and Additional Charges.

4.1  Base Rent. Beginning on the Rent Commencement Date and thereafter, in
advance, on each anniversary of the Rent Commencement Date throughout the Lease Term,
Opera shall pay to City at the address and to the account specified by City, without notice or

~demand or any setoff or deduction whatsoever, in lawful money of the United States, the Base

Rent. Base Rent shall be prorated on a daily basis for any partial Lease Year within the Lease
Term.

42  Adjustments to Base Rent. Beginning on the fifth (5™) anniversary of the Rent
Commencement Date and on every fifth anniversary thereafter until the expiration or
termination of the Initial Term (each, a “Base Rent Adjustment Date™), the Base Rent shall be
increased to an amount that is 110% of the Base Rent payable during the year immediately
preceding the Base Rent Adjustment Date.

43 Rent During Extended Term. If Opera exercises its option to extend the Lease
Term pursuant to Section 3.3, then, the Base Rate shall be adjusted as of the first day of the
Extended Term to an amount that the parties have negotiated in good faith, taking into account
the physical condition of the Premises, the significant role Opera plays as a Seattle Center
tenant and the public benefits Opera is then providing hereunder. If the parties have not
agreed on the rent for the Extended Term within three (3) months from the date Opera notifies
City of its intent to extend the Lease, then the matter shall be determined by mediation in
accordance with the procedures described in Section 33.

4.4  Percentage Rent. Each year throughout the Lease Term, in addition to and
together with the Base Rent, Opera shall pay City fifteen percent (15%) of the gross receipts it
receives from subtenants and licensees of the Premises (each, a “Subtenant™), except for
Subtenants that are exempt from Federal income taxation pursuant to 26 U.S.C 501(c)(3)
(“Exempt Subtenants”). If Opera receives any non-monetary consideration from any such
Subtenant, then the Director shall calculate the reasonable cash value of such consideration for
purposes of calculating Opera’s gross receipts. As used in this Section, “gross receipts” shall
not include amounts paid to Opera as reimbursement for Opera’s subtenant-related
expenditures, such as for utilities, taxes or other services, including any reasonable and
customary administrative fee. This Section shall not apply to Opera’s short-term use of the
Premises to recognize or honor its charitable contributors. Percentage Rent shall be paid in
arrears, except that for the final year of the Lease Term, Percentage Rent shall be due and
payable within thirty (30) days of the last day of the Lease Term.

4.5  Additional Charges. Whether or not so'designated, all other sums due from
Opera under this Lease shall constitute Additional Charges, payable as and when specified
elsewhere in this Lease, but if not specified, then within ten (10) days after written demand.

Records and Reports.
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5.1 Reports to City from Opera and Subtenants. Throughout the Lease Term,
together with each payment of Base Rent and Percentage Rent, Opera shall submit to City a
written statement, certified by Opera, setting forth in reasonable detail: (a) the amount of all
gross receipts received by Opera from Subtenants (including Exempt Subtenants) during the
preceding twelve months (each such 12-month period a “Lease Year”); (b) a computation of
the Percentage Rent due City for such Lease Year; and (c) a description of public benefits
provided during the preceding Lease Year, as required by Section 38. Together with such
statement, Opera shall also provide City with proof of each Subtenant’s Federal tax-exempt
status. All certificates required above shall be by an authorized officer of Opera. In addition,
upon ten (10) calendar days’ prior written notice, City shall have access at the Premises to any
reports required by Opera to be provided by Subtenants under the subleases or licenses;
provided, however, that if at the time of request Opera has commenced dress rehearsals for a
production at McCaw Hall, Opera may delay the access until not more than ten (10) calendar
days after the end of the final performance of the production.

5.2 Opera’s Records. Opera shall keep true, full, and accurate books of account
setting forth Opera’s gross receipts from Subtenants (including Exempt Subtenants), together
with any other information which will affect the determination of Percentage Rent. City shall
be allowed after ten (10) calendar days’ prior written notice to Opera, to inspect Opera’s books
of account at Opera’s office and to procure audits thereof by an auditor at City’s sole cost and
expense (except as provided below); provided, however, that if at the tirhe of request Opera
has commenced dress rehearsals for a production at McCaw Hall, Opera may delay the access
until not more than ten (10) calendar days after the final performance of the production. Ifin |
the reasonable judgment of such auditor Opera’s books of account are incomplete or
improperly reflect the information necessary for an accurate determination of the Percentage
Rent, or if the audit shall show that the reports submitted by Opera understated Opera’s
Receipts by more than the greater of (i) $25,000.00 or (ii) three percent (3%) thereof, for any
year covered by the audit, the costs and fees for such audit shall be paid by Opera to City;
provided, however, if the incompleteness, inaccuracy or understatement results from any
Subtenant’s understatement to Opera of the gross receipts (if any) or from other actions or
omissions of any Subtenant, then the costs and fees for such audit shall be paid by Subtenant
to City. If an audit discloses any willful or intentional effort to understate Opera’s gross
receipts, then, at City’s option, Opera may be required to pay City a penalty of the greater of
$1,000.00 or two (2) times the amount of the understatement. If future audits disclose three .
(3) or more willful or intentional understatements of Opera’s gross receipts in any five (5)-year
period, then the penalty will double, to the greater of $2,000.00 or four (4) times the amount of
the understatement, with successive penalties continuing to double for each occurrence. Opera
shall retain all yearly books of accounting and any other information-which will affect the
determination of Percentage Rent for a period of six (6) years from the end of each Lease Year.

Opera’s obligations under this paragraph shall survive expiration or termination of this Lease.

5.3 Subtenants’ Records. Opera shall require all Subtenants that pay Opera a
percentage rent or licensee fee to: (i) keep true, full, and accurate books of account setting
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forth gross receipts, together with any other information which will affect the determination of
the rent or fee (if any); (ii) cause such Subtenant’s chief financial officer, if any, and its chief
executive officer, if any, to certify, annually, the accuracy of its annual report to Opera in
connection with such payments; and (iii) give Opera commercially reasonable audit rights with
respect to such books for a period of three (3) years from the end of each Subtenant’s lease
year. The subleases and licenses shall require that Subtenants’ obligations under this
paragraph shall survive expiration or termination of the subleases or licenses.

Late Charge; Interest.

If Opera fails to pay City any sum when due, such amount shall bear interest at the rate of
12% per annum from the date due until the date paid.

Good Faith Deposit.

Within ten (10) days after execution of this Lease, Opera shall deposit the sum of
$110,000.00, cash, with City as security for Opera’s timely progress on and completion of the
Initial Improvements. If Opera takes possession of the Premises and commences paying Rent,
then City shall apply $60,000.00 of the Good Faith Deposit toward Opera’s first annual Base
Rent payment and City shall retain the balance. If this Lease is terminated pursuant the
provisions of Section 3.2, City shall retain the entire deposit.

Opera’s Operations.

8.1 Use of Premises. Opera shall use the Premises only for the Permitted Use. As
~ City's willingness to enter into this Lease with Opera was predicated, in part, on the nature of
Opera’s business, and the compatibility of such business with the use of the remainder of
Seattle Center, Opera shall not use or permit the use of the Premises for any other business, or
purpose, or under any other name, without City's prior written consent. Opera shall promptly
comply, at its sole cost and expense, with such reasonable rules and regulations relating to the
use of the Premises and Seattle Center as City, from time to time, may promulgate. Any newly
promulgated rules and regulations shall not materially interfere with Opera’s business for the
Permitted Use. In the event of any conflict between the rules and regulations promulgated by
City and the terms of this Lease, the terms of this Lease shall prevail. Opera shall maintain the
Premises in a clean, orderly and neat fashion to conform with the standards of Seattle Center
(provided that Opera shall not be responsible for maintaining those portions of the Premises
that are City's responsibility to maintain under terms of this Lease), permitting no
objectionable odors or noises to be emitted from the Premises which would disturb or injure
the occupant of any adjacent property, and shall neither commit waste nor permit any waste to
be committed thereon. Opera shall not permit any accumulation of trash on or about the
Premises. Opera shall not create or contribute to the creation of a nuisance in either the
Premises or on Seattle Center grounds and Opera shall not engage in or permit any action that
will disturb the quiet enjoyment of any other Seattle Center tenant or occupant.
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8.2 Compliance with Laws.

8.2.1 Unlawful Use. Opera shall not use or permit the Premises or any part
thereof to be used for any purpose in violation of any municipal, county, state or federal law,
ordinance or regulation applicable to the Premises, or for any purpose offensive to the
standards of the community of which the Premises are a part. Opera shall promptly comply, at
its sole cost and expense, with all laws, ordinances and regulations now in force or hereafter
adopted relating to or affecting the condition, use or occupancy of the Premises (provided that
Opera shall not be responsible for maintaining in compliance with laws those portions of the
Premises that are City's responsibility to maintain under terms of this Lease).

8.2.2 Nondiscrimination. Without limiting the generality of the foregoing,
Opera agrees to and shall comply with all applicable equal employment opportunity and
nondiscrimination laws of the United States, the State of Washington and City of Seattle,
including but not limited to Chapters 14.04, 14.10, and 20.42 of the Seattle Municipal Code
("SMC") as they may be amended from time to time, and rules, regulations, orders, and
directives of the associated administrative agencies and their officers. Nothing contained
herein is intended to restrict Opera’s casting decisions when made for artistic purposes.

8.3 Liens. Opera agrees that no liens of mechanics, materialmen, laborers,
surveyors, engineers, architects, artisans, contractors, subcontractors, suppliers or any other
lien of any kind whatsoever (a “Lien”) shall be created against or imposed upon the Premises,
and that in the event any such Liens shall be asserted or filed by any persons, firms or
corporations performing labor or services or furnishing material or supplies in connection with
Opera’s Improvements, Opera shall pay off in full or cause the same to be discharged of record
within thirty (30) days of notification thereof. Opera reserves the right to contest the validity
or amount of any such Lien in good faith provided that, within thirty (30) days after the filing
of such Lien, Opera discharges said Lien of record or records a bond which complies with the
requirements of RCW 60.04.161 eliminating said Lien as an encumbrance against the
Premises. In the event Opera shall fail to so remove any such Lien, City may take such action
as City shall reasonably determine to remove such Lien and all costs and expenses incurred by
City including, without limitation, amounts paid in good faith settlement of such Lien and
attorneys’ fees and costs, together with intérest thereon, shall be paid by Opera as Additional
Charges.

Compliance with Environmental Laws,

9.1 Definitions. For the purpose of this Section, the following terms shall be
defined as provided below unless the context clearly requires a different meaning:

A. “Environmental Law” means, as amended from time to time, the Federal
Resource Conservation and Recovery Act of 1976, 42 U.S.C. Section 6901 et
seq., Federal Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, 42 U.S.C. Section 9601 et seq., Federal Hazardous
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Materials Transportation Control Act of 1980, 42 U.S.C. Section 1801 et seq.,
Federal Clean Air Act, 42 U.S.C. Section 7401 et seq., Federal Water Pollution
Control Act, Federal Water Act of 1977, 93 U.S.C. Section 1251 et seq., Federal
Insecticide, Fungicide and Rodenticide Act, Federal Pesticide Act of 1978,

7 U.S.C. Section 136 et seq., Federal Toxic Substances Control Act, 15 U.S.C.
Section 2601 et seq., Federal Safe Drinking Water Act, 42 U.S.C. Section 300f et
seq., Washington Water Pollution Control Act, RCW Chapter 90.48, Washington -
Clean Air Act, RCW Chapter 70.94, Washington Solid Waste Management
Recovery and Recycling Act, RCW Chapter 70.95, Washington Hazardous Waste
Management Act, RCW Chapter 70.105, Washington Hazardous Waste Fees Act,
RCW Chapter 70.95E, Washington Model Toxics Control Act, RCW Chapter
70.105D, Washington Nuclear Energy and Radiation Act, RCW Chapter 70.98,
Washington Radioactive Waste Storage and Transportation Act,

RCW Chapter 70.99, Washington Underground Petroleum Storage Tanks Act,
RCW Chapter 70.148, and any regulations promulgated thereunder from time to
time.

B. “Hazardous Substance” means any matter including petroleum products
and by-products, asbestos, infectious waste and any other materials, which is now
or hereafter designated as a hazardous substance pursuant to Section 101 of the
Comprehensive Environmental Response, Compensation and Liability Act of
1980, 42 U.S.C. 9601, et seq., or that is now or hereafter regulated by applicable
Environmental Laws. : ' ‘

9.2 Compliance with Environmental Laws and Regulations. All operations or
activities upon, or any use or occupancy of the Premises, or any portion thereof, by Opera or
any occupant of the Premises shall throughout the Lease Term comply in all material respects
with all state, federal and local Environmental Laws and regulations governing or in any way
relating to the generation, handling, storage, use, transportation, discharge or disposal (whether
legal or illegal, accidental or intentional) of any Hazardous Substances (as herein defined).

93 Existing Hazardous Substances; Right of Termination. City has advised Opera
that City abated certain Hazardous Substances revealed by survey and encountered during -

construction of the Mercer Arena Arts Temporary Venue and the parties acknowledge and
agree that the presence of any hidden or unapparent conditions that Opera may encounter have
been taken into consideration in the determination of the Base Rent. Therefore, throughout the
Lease Term, Opera shall bear all costs and expenses of remedying any and all environmental
contamination by a Hazardous Substance, the presence of which contamination is discovered
in preparation for or during any construction, renovation or maintenance undertaken by or for
Opera. Notwithstanding the foregoing, Opera shall have the right, within six (6) months from
the Effective Date of this Lease, to engage an environmental professional acceptable to City to
take and analyze core samples of the soil beneath the Premises. Prior to causing any work to
be commenced, Opera shall inform City of the sampling methods and locations, and any
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anticipated impacts of such work upon the Premises and City may require that following such
sampling, Opera restore the Premises to their condition immediately prior thereto, at Opera’s
cost and expense. If such sampling reveals the presence of Hazardous Substances requiring
remediation and in the opinion of Opera, the costs of remediation are unacceptable, then,
within eight (8) months of the Effective Date, Opera may terminate this Lease by written
notice to City, which notice shall include copies of all reports documenting the presence of any
such Hazardous Substances on or about the Premises. Opera will bear the costs it has
expended through the date of termination relating to the Lease. In the event of a termination
pursuant to this Section, City shall return to Opera $60,000.00 of Opera’s Good Faith Deposit
and City shall retain the balance.

9.4  Indemnification; Remedial Work. Opera shall not cause or permit any
Hazardous Substances to be brought upon, kept or used in or about the Premises by Opera, its
agents, employees, contractors, sublessees or invitees, except in compliance with all
Environmental Laws. If Opera breaches its obligations set forth above or if the presence of
Hazardous Substances on or about the Premises caused or permitted by Opera results in
contamination of the Premises or if contamination of the Premises or surrounding area by
Hazardous Substances otherwise occurs during the Lease Term (except for contamination of
the Premises caused by the actions of City, its agents or employees during the Lease Term)
then Opera shall protect, defend, indemnify and hold City harmless from and against any and
all claims, judgments, damages, penalties, fines, costs, liabilities or losses (including, without
limitation, diminution in value of the Premises), damages for the loss or restrictions on use of
any space in the Premises, damages arising from any adverse impact on marketability of the
Premises, and sums paid in settlement of claims, attorneys’ fees, consultant fees and expert
fees) which arise during or after the Lease Term to the extent caused by such contamination.
This indemnification of City by Opera includes, without limitation, costs incurred in
connection with any investigation of site conditions or any cleanup, remedial, removal or
restoration work required by any federal, state or local governmental agency or political
subdivision because of Hazardous Substances present in the soil or ground water on, under or
about the Premises. If the presence of any Hazardous Substance on or about the Premises
caused or permitted by Opera results in any contamination of the Premises or surrounding area,
or causes the Premises or surrounding area to be in violation of any Environmental Laws,
Opera shall promptly take at its sole cost and expense all actions necessary to return the
Premises and surrounding area to the condition existing prior to the introduction of such
Hazardous Substance; provided that City’s approval shall first be had and obtained, which
approval shall not be unreasonably withheld so long as such actions would not potentially have
any material adverse long-term or short-term effect on the Premises or surrounding area.

9.5 Breach as Material Default. Opera hereby specifically acknowledges and
agrees that (a) each of Opera’s covenants, obligations, agreements, representations and
warranties set forth in this Section 9 is a material inducement to City to enter into this Lease,
and (b) breach by Opera of any of Opera’s covenants, obligations, agreements, representations
and warranties set forth in this Section 9 shall constitute a material breach of this Lease by
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Opera entitling City to all of the rights and remedies provided to City under this Lease or under
applicable law.

9.6 Survival. Each of the covenants, agreements, obligations, representations and
warranties of Opera set forth in this Section 9 shall survive the expiration or earlier
termination of this Lease.

10. Utilities.

10.1  General. Opera may request that City provide heating, ventilation and air
conditioning (“HVAC”) services to the Premises and if, at the time of the request, Seattle
Center has sufficient excess capacity, City shall supply such service to the extent reasonably -
necessary for the operation of the Premises for the Permitted Use provided Opera has installed
separate meters for the measurement of such service. In the event City provides HVAC
service to the Premises, City will inspect and repair HVAC supply and exhaust fans, pumps,
belts and controls as needed. Opera shall arrange and pay for augmenting the fire sprinkler
system for Opera’s occupancy of the Premises and City.shall monitor and maintain such
system. Opera shall reimburse City for its actual costs for regular monitoring, maintenance
and confidence testing of the Premises’ fire alarm system and for maintenance and repair of
the HVAC system, including personnel salaries and benefits. Opera shall arrange for water
and sewer, storm water drainage, electricity and telecommunications services to the Premises
and, to the extent feasible, shall cause all utilities to be separately metered. Opera shall pay
when due, directly to the appropriate company or to City based on metered readings and
prevailing rates, all bills for HVAC and HVAC system maintenance, fire alarm, water, sewer,
storm water drainage, electricity, data and telecommunications services for the Premises.

10.2  Contests. Opera shall have the right to contest any utility charge provided that
(1) nothing in this Section is intended to restrain the exercise of any remedy by any City utility
for nonpayment, and (ii) notwithstanding any protest or challenge, Opera shall timely pay such
amounts as are necessary to avoid interruption in service that would occur from application of
the normal policy or procedure of any City utility.

10.3  Refuse Collection. Opera shall arrange for private garbage and recycling
services or may request that Seattle Center provide such services. In the latter case, Opera
shall pay City as an Additional Charge on or before the tenth (1 O‘h) day of each calendar month
the reasonable cost of providing refuse collection to the Premises. Opera and its Subtenants
shall comply with Seattle Center sorting and recycling standards. City reserves the right to
refuse to collect or accept from Opera any waste product that is not sorted and separated as
required by law, ordinance, rule or regulation, and to require Opera to arrange for the
collection of the same at Opera’s sole cost and expense using a contractor satisfactory to City.
Opera shall pay all costs, fines, penalties, and damages that may be imposed on City or Opera
as a consequence of Opera’s failure to comply with the provisions of this Section. City
reserves the right to specify the location of all exterior waste receptacles, the means of access

thereto, and the frequency of collection service.
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10.4  Interruption. City shall not be liable for any loss, injury or damage to person or
property caused by or resulting from any variation, interruption or failure of services due to
any cause whatsoever, including, but not limited to, electrical surges, or from failure to make
any repairs or perform any maintenance. No temporary interruption or failure of such services
incident to the making of repairs, alterations or improvements or due to accident, strike or
conditions or events beyond City's reasonable control shall be deemed an eviction of Opera or
to relieve Opera from any of Opera’s obligations hereunder or to give Opera a right of action
against City for damages. Opera acknowledges that there may be planned utility outages
affecting the Premises and that such outages may interfere, from time to time, with Opera’s
use of the Premises. In the event of a planned outage by a City-owned utility, Seattle Center
shall work with such utility in an attempt to minimize the operational impacts of the outage on
Opera. Seattle Center shall provide Opera with not less than 48 hours’ prior written notice of
any City-planned electricity outage in the Premises of which it has knowledge. City has no
obligation to provide emergency or backup power to Opera. The provision of emergency or
backup power to the Premises or to enable the equipment therein to properly function shall be
the sole responsibility of Opera.

11. Licenses and Taxes.

11.1  Payment of Fees and Taxes. Without any deduction or offset whatsoever,
Opera shall be liable for, and shall pay prior to delinquency, all taxes, license and excise fees
and occupation taxes applicable to the business conducted on the Premises and Opera’s
leasehold interest in the Premises, and all personal property taxes and other impositions levied
with respect to all personal property located at the Premises. Opera shall collect and timely
remit directly to the Department of Revenue all applicable leasehold excise taxes due from
Subtenants.

11.2  Contests. Opera shall have the right to contest the amount and validity of any
taxes by appropriate legal proceedings, but this shall not be deemed or construed in any way as
relieving Opera of its covenant to pay any such taxes. City shall not be subjected to any
liability or for the payment of any costs or expenses in connection with any such proceeding
brought by Opera, and Opera hereby covenants to indemnify and hold City harmless from any
such costs or expenses. The indemnification obligation of this Section shall survive the
expiration or earlier termination of this Lease.

12. Initial Improvements and Subsequent Alterations by Opera.

The parties acknowledge and agree that the renovation or replacement of Mercer Arena is
a fundamental purpose of this Lease and Opera agrees to use commercially reasonable efforts
to complete the Initial Improvements and to obtain a certificate of occupancy for the Permitted
Use, subject to delays caused by Seattle Center or force majeure, within twenty-four (24)
months after the Rent Commencement Date. Opera’s conceptual plan for the Initial
Improvements, contained in Exhibit 12.1, is anticipated to cost approximately $40 million in

hard and soft costs and is intended to include construction of a new roof and exterior walls. At
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the conceptual design stage and prior to Seattle Design Commission initial review, Opera shall
present its proposed plan for Opera’s Improvements to the Parks and Seattle Center
Committee of the Seattle City Council. The City Council shall endorse Opera’s plan as
presented or by resolution transmitted to the Design Commission, may provide comments and
suggest modifications thereto. Thereafter, the specific terms and conditions of construction
shall be contained in a separate construction agreement, the “Construction Agreement,” that
the parties shall negotiate and execute before Opera enters into a construction contract for the
work. If Opera fails to commence the Initial Improvements by July 1, 2011, this Lease shall
automatically terminate and, subject to the provisions of Section 9.3, Opera shall restore the
Premises as nearly as possible to their condition existing as of the Effective Date, at Opera’s
expense, and the parties shall have no further rights or obligations with respect to one another
arising out of or in connection with this Lease. If the Initial Improvements result in a change
to the building footprint, then the parties shall amend this Lease by appending hereto a revised -
Exhibit 1.1.2 that more accurately depicts the location of the building, as improved, on the
Premises.

Before commencing the Initial Improvements, Opera shall demonstrate to the reasonable
satisfaction of the City’s Finance Director that it has sufficient financial resources to complete
the Initial Improvements in accordance with approved design documents and shall thereafter
commence construction of such Initial Improvements and diligently prosecute such work to its
completion. '

Opera shall not make any alterations, additions or improvements in or to the Premises
without first submitting to City professionally-prepared plans and specifications for such work
and obtaining City's prior written approval thereof. Opera covenants that it will cause all
alterations, additions and improvements to the Premises to be completed at Opera’s sole cost
and expense by a contractor approved by City and in a manner that (a) is consistent with
City-approved plans and specifications, the Construction Agreement, and any conditions
reasonably imposed by City in connection therewith; (b) is in conformity with first-class,
commercial standards; (c) includes acceptable insurance coverage for City's benefit; (d) does
not affect the structural integrity of the Premises and/or Marion Oliver McCaw Hall or any of
the Premises’ systems; and (e) does not invalidate or otherwise affect the construction or any
system warranty then in effect with respect to the Premises. Opera shall secure all
governmental permits and approvals required for the Initial [mprovements and comply with all
other applicable governmental requirements and restrictions applicable to the Initial
Improvements. Except as provided in Section 17 with regard to concurrent negligence, Opera
shall indemnity, defend and hold City harmless from and against all losses, liabilities,
damages, liens, costs, penalties and expenses (including attorneys' fees, but without waiver of
the duty to hold harmless) arising from or out of Opera’s performance of such alterations,
additions and improvements, including, but not limited to, all which arise from or out of
Opera’s breach of its obligations under the terms of this Section 12. Upon the expiration or
termination of this Lease, all alterations, additions and improvements (expressly including all
light fixtures; heating and ventilation units; floor, window and wall coverings; and electrical
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wiring), except Opera’s or Subtenants’ moveable trade fixtures and appliances and equipment
not affixed to the Premises (including without limitation furniture, computers, point of sale
systems and registers) and cabling and wiring for computers, telephones and other electronic
equipment, shall become the property of City without any obligation on its part to pay for any
of the same, unless City bond financing has been used in the construction of any
improvements, in which case such improvements shall become City’s property at the time they
are constructed or installed. Opera shall not remove all or any portion of such improvements
upon the termination of this Lease. Within ninety (90) days after the completion of any
alteration, addition or improvement to the Premises, Opera shall deliver to City a full set of
"as-built" plans of the Premises showing the details of all alterations, additions and
improvements made to the Premises by Opera. The provisions of this paragraph shall apply to
the Initial Improvements and, after the City issues a certificate of occupancy for the Initial
Improvements, all subsequent alterations, additions or improvements to the Premises that, in -
the aggregate over any calendar year, are reasonably likely to result in total construction costs
in excess of five hundred thousand dollars ($500,000.00), as such amount is increased by the
percentage increase of the Index (as such term is defined below) published most recently prior
to the calendar year during which improvements are made compared to the Index published
most recently prior to the Rent Commencement Date. Notwithstanding the foregoing,
however, in the case of Minor Alterations, (i) the first sentence and clause (a) of the second
sentence of this paragraph shall not apply, (ii) City hereby waives the right to approve Opera’s
contractor with respect to Minor Alterations, and (iii) Opera will deliver a set of “as-built”
plans only if the extent or nature of the Minor Alterations is such that Opera retains the
services of an architect to prepare plans and specifications with respect thereto. “Minor
Alterations” means alterations, additions or improvements to the Premises (i) made subsequent
to the Initial Improvements and (ii) which, when combined with other anticipated projects, is
not reasonably likely to result in total construction cost expenditures of more than five hundred
thousand dollars ($500,000.00) in any calendar year, as such amount is increased by the
percentage increase of the Index, published most recently prior to the calendar year during
which improvements are made compared to the Index published most recently prior to the
Rent Commencement Date and (iii) do not involve any shared systems or shared access with
the City or any of its buildings in Seattle Center or any building elements for which the City
has major maintenance responsibility such as the roof and exterior walls or any building
component or system for which City has major maintenance responsibilities under this Lease,
such as the roof and exterior walls. Opera shall not intentionally divide improvement projects
into discrete units of work, nor schedule them in such a manner, as to artificially bring them
within the definition of Minor Alterations.

As used in this Lease, “Opera’s Improvements” means the Initial Improvements and any
improvements to the Premises made subsequent to the date the Initial Improvements have been
completed; and “Index” means the Consumer Price Index for All Urban Consumers, U.S. city
average for all items (1982-84=100) published by the Bureau of Labor Statistics of the United
States Department of Labor (the "Bureau"); provided, however, that (a) if the Bureau publishes
a revised version of the Index, then the revised version shall be used, and (b) if the Index is
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discontinued, the parties shall follow any official consumer price index, whether so named or
designated or not, issued by any authorized agency of the United States which supplants the
Index and (c) if the Index is discontinued without being supplanted, the parties shall use any
comparable general wholesale or retail price index for the United States reasonably selected by
City as being the closest to the Index and reasonably approved by Opera.

Notwithstanding any other provisions of this Lease reserving to City portions of the
Premises below Opera’s Improvements or more than 85 feet above the finished grade of the
sidewalk on Mercer Street, nothing in this Lease is intended to prevent Opera from future
expansion of the Initial Improvements from time to time to the extent such expansion would
otherwise be allowed under then applicable law and/or zoning and is otherwise in compliance
with applicable provisions of this Section 12, provided, however, that any expansion of the
Initial Improvements into the ground (except for footings for a replacement building) or into
the air rights reserved by Seattle-Center would be subject to negotiation with City and may
require the payment of additional Base Rent appropriate in view of the nature and use of the
expansion improvements.

13. Care of Premises.

13.1  Custodial Service for Premises. Opera shall at its own expense, at all times,
keep the Premises in a neat, clean, safe, and sanitary condition; and keep the glass of all
windows and doors serving the Premises clean and presentable. Opera shall furnish all
cleaning supplies, materials and janitorial services needed to maintain and operate the
Premises in the manner prescribed in this Lease. City shall be responsible for maintaining the
areas immediately adjacent to the perimeter of the Premises and for keeping them free of litter
and clean of spills, to the same standard employed throughout the Seattle Center.

13.2  City’s Repairs and Maintenance. Throughout the Lease Term, City shall
perform all maintenance and repairs necessary to maintain the Seattle Center common utility
systems serving the Premises and the hardscape and landscape areas immediately adjacent to
the Premises in a reasonably good operating condition, except for maintenance and repairs
occasioned by an act or omission of Opera or its officers, agents, employees, or contractors.
With respect to the wastewater and sewer lines serving the Premises, City shall only be
responsible for those services up to the point of entry to the building.

In addition, and provided Opera constructs a new roof and exterior walls as part of the
[nitial Improvements, City shall perform such major capital repairs and maintenance as may be
required to keep the roof, exterior windows and exterior walls including, subject to and in
accordance with Section 2.5, the common wall of the Premises in good order, condition and
repair. Major capital repairs and maintenance means work required because a building
component has reached the end of its useful life and must be replaced. All City maintenance
and repairs shall be to a standard comparable to that employed at other Seattle Center major
use facilities.
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Notwithstanding the foregoing, but subject to Section 18.2, Opera shall reimburse City
for all damage done to the exterior of the Premises that results from any act or omission of
Opera or any of Opera’s officers, contractors, agents, invitees, licensees or employees,
including, but not limited to, the cracking or breaking of glass.

13.3  Opera’s Maintenance and Repairs. Throughout the Lease Term Opera shall
perform all maintenance and repairs not required to be made by City, including routine
maintenance of the Premises’ roof, exterior windows and exterior walls, and shall make such
necessary and prudent investments in the Premises as may be required to preserve the building
asset and to maintain it to a standard comparable to a Class B office/theatre facility. Without
limiting the generality of the foregoing, Opera shall maintain the Premises’ exterior doors and
locks, and the electric, plumbing and other systems and equipment independently serving the
Premises to keep them in good working order. If, after City provides not less than 30 days’
prior written notice to Opera of Opera’s failure to repair and maintain the Premises as required
by this Section 13, Opera fails to do so, City, at its option, may do so, and in such event, upon
receipt of written statements from City, Opera shall promptly pay the entire actual and '
reasonable cost, including associated administrative fees thereof as an Additional Charge. City
shall have the right to enter the Premises for such purposes. If, however, the nature of such
failure requires more than 30 days.to correct, City will have no self-help right under this
Section 13.3 with respect to such failure if Opera commences to correct it within such 30-day
period and continues to complete its correct with diligence.

14. Installation of Artwork.

14.1 Prohibition against Installation or Integration of Works of Visual Art on
Premises. Opera shall not permit the installation or integration on or in the Premises of any
“work of visual art,” as that term is defined in the Visual Artists Rights Act of 1990, as now
existing or as later amended, if the removal of such artwork is reasonably likely to result in its
distortion, mutilation, modification or destruction unless Opera delivers to City an executed
waiver of the creator’s right of integrity regarding such art work, for the benefit of City and its
successors and assigns, in a form that satisfies both City and the requirements of 17 U.S.C.
§106A(e), as the same now exists or is hereafter modified.

14.2  Qpera’s Indemnification of City against Liability under Visual Artists Rights
Act of 1990. Opera shall protect, defend, and hold City harmless from and against any and all
claims, suits, actions or causes of action, damages and expenses (including attorneys’ fees and
costs) arising as a consequence of (a) the installation or integration of any work of visual art on
or into the Premises; or (b) the destruction, distortion, mutilation or other modification of the
art work that results by reason of its removal; or (c) any breach of Section 14.1 of this Lease;
or (d) any violation of the Visual Artists Rights Act of 1990, as now existing or hereafter
amended; by Opera or any of its officers, employees or agents. This indemnification
obligation shall exist regardless of whether City or any other person employed by City has
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knowledge of such installation, integration, or removal or has consented to any such action or
is not required to give prior consent to any such action. The indemnification obligation of this
subsection shall survive the expiration or earlier termination of this Lease.

15. Continuous Operation.

Except for the period necessary to complete any approved remodeling or improvements,
and subject to force majeure or periods of damage or destruction, Opera shall keep the public
areas of the Premises open and use them to transact business with the public during its normal
business hours daily, except on weekends or holidays. Opera shall immediately close if the
Director determines there is an emergency endangering the health or safety of the general
public or any Seattle Center staff or occupant.

16. Surrender of Premises.

16.1  General Matters. At the expiration or sooner termination of the Lease Term,
Opera shall deliver the Premises with Opera’s Improvements to City in good repair and in a
clean and neat condition. Prior to such delivery, Opera shall remove its moveable trade
fixtures and appliances and equipment that have not been attached to the Premises, and shall
repair any damage resulting from their removal. Opera shall indemnify City for all damages
and losses suffered as a result of Opera’s failure to remove voice and data cables, wiring and
communication lines and moveable trade fixtures and appliances and to redeliver the Premises
on a timely basis. Opera’s obligations under this Section 16 shall survive the expiration or
termination of this Lease.

16.2  Cable and Wiring. Notwithstanding any provision to the contrary in this Lease
and if City, acting reasonably, so directs, on or by the Expiration Date, or if this Lease is
terminated before the Expiration Date, within fifteen (15) days after the effective termination
date, whichever is earlier, Opera shall remove all voice and data communication and
transmission cables and wiring installed by or for Opera to serve any telephone, computer or
other equipment located in that portion of the Opera’s Improvements, which wiring and
cabling shall include all of the same located within the interior and exterior walls and through
or above the ceiling or through or below the floor of such portion of Opera’s Improvements or
located in any building equipment room, vertical or horizontal riser, raceway, conduit,
channel, or opening connecting to the portion of Opera’s Improvements to be vacated and
surrendered to City as of such Expiration Date or earlier termination date. Opera shall leave
the mud rings, faceplates and floor boxes in place.

17. Waiver; Indemnification.

17.1  Opera’s Indemnification. Except as otherwise provided in this Section, Opera
shall indemnity, defend (using legal counsel reasonably acceptable to City) and save City,
City’s officers, agents, employees and contractors harmless from all claims, suits, losses,

damages, fines, penalties, liabilities and expenses (including City's actual and reasonable
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personnel and overhead costs and attorneys' fees and other costs incurred in connection with
claims, regardless of whether such claims involve litigation) resulting from any actual or
alleged injury (including death) of any person or from any actual or alleged loss of or damage
to, any property arising out of or in connection with (a) Opera’s occupation, use or
improvement of the Premises, or that of anyof its employees, agents or contractors,

(b) Opera’s breach of its obligations hereunder, or (c) any act or omission of Opera or any
Subtenant, assignee or concessionaire of Opera, or of any officer, agent, employee, guest or
invitee of any of the same in or about the Premises. Opera agrees that the foregoing indemnity
specifically covers actions brought by its own employees. This indemnity with respect to acts
or omissions during the Lease Term shall survive termination or expiration of this Lease. The
foregoing indemnity is specifically and expressly intended to, constitute a waiver of Opera’s
immunity under Washington's Industrial Insurance Act, RCW Title 51, to the extent necessary
to provide City with a full and complete indemnity from claims made by Opera and its
employees, to the extent of their negligence. Opera shall promptly notify City of casualties or
accidents occurring in or about the Premises. CITY AND OPERA ACKNOWLEDGE
THAT THE INDEMNIFICATION PROVISIONS OF THIS LEASE WERE
SPECIFICALLY NEGOTIATED AND AGREED UPON BY THEM.

172 City’s Indemnification. Except as otherwise provided in this Section 17, City
shall indemnify, defend (using legal counsel reasonably acceptable to Opera) and save Opera,
Opera’s officers, agents, employees and contractors harmless from all claims, suits, losses,
damages, fines, penalties, liabilities and expenses (including Opera's actual and reasonable
personnel and overhead costs and attorneys' fees and other costs incurred in connection with
claims, regardless of whether such claims involve litigation) resulting from any actual or
alleged injury (including death) of any person or from any actual or alleged loss of or damage
to, any property arising out of or in connection with (a) City’s occupation, use or improvement
of the Premises, or that of any of its employees, agents or contractors, (b) City’s breach of its
obligations hereunder, or (c) any act or omission of City in or about the Premises unless the
City is immune from liability for such act or omission pursuant to RCW 4.24.210 or any
successor provision or other applicable law. City agrees that the foregoing indemnity, to the
extent applicable, specifically covers actions brought by its own employees. This indemnity
with respect to acts or omissions during the Lease Term shall survive termination or expiration
of this Lease. The foregoing indemnity is specifically and expressly intended to, constitute a
waiver of City’s immunity under Washington's Industrial Insurance Act, RCW Title 51, to the
extent necessary to provide Opera with a full and complete indemnity from claims made by

‘City and its employees, to the extent of their negligence. CITY AND OPERA

ACKNOWLEDGE THAT THE INDEMNIFICATION PROVISIONS OF THIS LEASE
WERE SPECIFICALLY NEGOTIATED AND AGREED UPON BY THEM.

17.3  Limitation of Opera’s Indemnification. In compliance with RCW 4.24.115 as
in effect on the date of this Lease, all provisions of this Lease pursuant to which either party
(“Indemnitor”) agrees to indemnify the other party (“Indemnitee™) against liability for damages
arising out of bodily injury to persons or damage to property relative to the construction,

-19-
Final Authorized by City Council Ordinance 122630
February 25, 2008



alteration, repair, addition to, subtraction from, improvement to, or maintenance of, any
building, road, or other structure, project, development, or improvement attached to real estate,
including the Premises, (a) shall not apply to damages caused by or resulting from the sole
negligence of the Indemnitee, its agents, contractors or employees, and (b) to the extent caused
by or resulting from the concurrent negligence of (i) City or City’s agents, contractors or
employees, and (ii) Opera or Opera’s agents, contractors or employees, shall apply only to the
extent of the Indemnitor’s negligence; PROVIDED, HOWEVER, the limitations on indemnity
set forth in this Section shall automatically and without further act by either City or Opera be
deemed amended so as to remove any of the restrictions contained in this Section no longer
required by then applicable law.

17.4  Opera’s Release of Claims. Except in the event of City’s gross negligence or
intentional misconduct, Opera hereby fully and completely waives and releases all claims
against City to the extent a loss or damage is covered by insurance for any losses or other
damages sustained by Opera or any person claiming through Opera resulting from any accident
or occurrence in or upon the Premises, including but not limited to any defect in or failure of
building equipment; any failure to make repairs; any defect, failure, surge in, or interruption of
building facilities or services; broken glass; water leakage; the collapse of any building
component; or any act, omission or negligence of Subtenants or any other persons or occupants
of the building.

17.5  Assumption of Risk. The placement and storage of its personal property in the
Premises shall be the responsibility, and at the sole risk, of Opera.

18. Insurance.

18.1  Generally. Throughout the Lease Term Opera and Opera’s contractors,
employees, licensees and subtenants, as applicable, shall maintain such insurance coverages as
are specified in Exhibit 18.1, Sections and otherwise comply with the terms and conditions for
insurance contained therein. Unless Opera otherwise directs from time to time by not less than
sixty (60) days’ notice to City, City shall, at Opera’s cost and expense, procure and maintain in
force and effect property insurance for the Premises and Opera’s Improvements, as described
in the attached Exhibit 18.1. Opera shall reimburse City for the cost of such insurance as an
Additional Charge, based upon the total square footage of Opera’s Improvements multiplied
by City’s then-current All Risks property insurance rate. If the total square footage and/or the
replacement value of the Opera’s Improvements change as a result of the Initial Improvements
or any subsequent major structural alterations, such change shall be reflected in the City’s first
premium reimbursement calculation following completion of the improvements.

18.2  Waivers of Subrogation. Whether the loss or damage is due to the negligence
of either City or Opera, their agents or employees, or any other cause, City and Opera do each -
herewith and hereby release and relieve the other from responsibility for, and waive their entire
claim of recovery for any loss resulting from business interruption at the Premises or loss of

income from the Improvements or any loss or damage to the real or personal property of either
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of them located anywhere on or under the Premises arising out of or incident to the occurrence
of any of the perils which are covered by any insurance policy now or from time to time
carried by the parties hereto. Each party shall cause its insurance carriers to consent to such
waiver and to waive all rights of subrogation against the other party.

19. Subleases and Assignments.

19.1  Generally. Except as provided in this Section 19 or in Section 20 of this Lease,
Opera shall not voluntarily, involuntarily or by operation of law, assign, license, mortgage,
hypothecate, sublet or in any manner transfer this Lease, any interest herein or any title or
interest in all or a portion of Opera's interest in any improvements to the Premises, nor shall
Opera authorize, allow or permit any person (the employees of Opera excepted), to occupy or
use the Premises or any portion thereof, without first obtaining the written consent and
approval of the Director. The Director may withhold, delay or condition said consent and
approval as he or she may determine in the exercise of that official’s sole discretion. Any
assignment, license, mortgage, sublease, hypothecation, transfer, occupancy or use of the
Premises in violation of this paragraph shall be null and void and of no force and effect and
shall further constitute a breach of this Lease by Opera. The giving by the Director of such
consent and approval shall not be deemed to be a consent or approval to any subsequent
assignment, license, mortgage, sublease, hypothecation, transfer, occupancy or use by any
other person nor shall it release Opera of any of Opera’s obligations to pay the rent and
perform all other continuing obligations to be performed by Opera hereunder. Any dissolution,
merger, consolidation or other reorganization of Opera shall constitute and be deemed an
assignment for purposes of this Section.

19.2  Subletting, Renting, and Licensing. As long as Opera is not in default under
any of the terms of this Lease, it is agreed that, subject only to this Section 19.2, Opera shall
have the right to sublease, sublet, rent, or license any part of the Premises for any time or times
during the Lease Term not to exceed the Initial Term and the Extended Term, if exercised,
provided that the terms and conditions of any such sublease, rental agreement or license
agreement do not violate the terms and conditions of this Lease, do not relieve Opera of its
obligations under this Lease, and the proposed use is compatible with Seattle Center’s mission,
as the Director may reasonably determine. Notwithstanding the foregoing, the subletting of all
or substantially all of the Premises shall be considered an assignment of this Lease, subject to
City's consent as provided in Section 19.1 above.

19.3  Rights of Mortgagee. Notwithstanding the foregoing provisions of this Section
19, Opera shall have the right to grant or deliver a leasehold mortgage to a Lender, all subject
to and as provided in Section 20 of this Lease.

20. Encumbrance of Leasehold Estate.

20.1  Permitted Encumbrance. Opera may, at any time and from time to time during
the Lease Term and any extension or renewal thereof, encumber to any person or entity,
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hereinafter called “Lender,” by deed of trust or mortgage or other security instrument
("Leasehold Mortgage") any or all of Opera’s interest under this Lease and the leasehold estate
hereby created in Opera for purposes of financing the construction of the Initial Improvements
or any improvements, additions or modifications to the Premises or the Initial Improvements
subsequently made, without City’s consent; provided, however, no encumbrance incurred by
Opera pursuant to this Section 20 shall, and Opera shall not have the power to incur any
encumbrance that will, constitute in any manner a lien or encumbrance on the fee or any other
interest of City in the Premises. In the event Opera incurs any encumbrance pursuant to this
Section 20, the Lender having such encumbrance shall have the right at any time during the
Lease Term and the existence of said encumbrance to do any act or thing required of Opera
under this Lease, and any such act or thing done and performed by Lender shall be as effective
to prevent a forfeiture or Opera’s rights under this Lease as if done by Opera itself.

20.2  Notices to City and Lender. Immediately after the recording of any Leasehold
Mortgage executed by Opera pursuant to this Section 20 and containing a power of sale as
defined by the State of Washington law, Opera shall, at Opera’s sole cost and expense, record
in the office of the County Recorder of King County a written request executed and
acknowledged by City for a copy of any notice of default and a copy of any notice of sale
evidencing said Leasehold Mortgage to be mailed to City at the address specified by City in
the request.

20.3  Notice of Default and Rights to Cure. If the Lender forwards to City an
executed counterpart of the Leasehold Mortgage together with a written notice setting forth the
name and address of the Lender, then, until the time, if any, that the obligations of Opera under
such Leasehold Mortgage shall be satisfied of record or the Lender shall give to City written
notice that the obligations of Opera under such Leasehold Mortgage have been satisfied, the
following shall be applicable:

A. No action or agreement hereafter taken or entered into by Opera to cancel,
surrender, or modify this Lease shall be binding upon the Lender or affect the lien of
the Leasehold Mortgage, without the prior written consent of the Lender.

B. If City shall give any notice or demand under this Lease to Opera, City shall
at the same time give a copy of each such notice to the Lender at the address
theretofore designated by the Lender. Such copies of notices shall be sent by
registered or certified mail, and shall be deemed given at the time such copy is
deposited in a United States Post Office with postage charges prepald enclosed in
an envelope addressed to the Lender.

C. The Lender shall have the right to perform any term, covenant, condition or
agreement and to remedy any default by Opera under the Lease, and City shall
~ accept such performance by the Lender with the same force and effect as if
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accomplished by Opera; provided, however, that the Lender shall not thereby or
hereby be subrogated to the rights of City.

D. Opera may delegate irrevocably to the Lender the authority to exercise any

or all of Opera's rights hereunder, but no such delegation shall be binding upon City

unless and until either Opera or the Lender shall give to the a true copy: of a written
instrument effecting such delegation. Such delegation of authority may be affected
by the terms of the Leasehold Mortgage itself, in which case the service upon City
of an executed counterpart of the Leasehold Mortgage in accord with this paragraph,
together with a written notice specifying the provisions therein which delegate such
authority to the Lender, shall be sufficient to give City notice of such delegation.

E. [n case of a default of Opera in the performance or observation of any term,
covenant, condition or agreement on Opera's part to be performed under this Lease,
other than a term, covenant, condition or agreement requiring the payment of rent or
other sum of money, if such default is of such a nature that the same cannot
practicably be cured by the Lender without taking possession of the Premises, then
City shall not serve a notice of election to terminate this Lease pursuant to Section
24 hereof or otherwise terminate the leasehold estate of Opera hereunder by reason
of such default, if and so long as:

(D in the case of a default which cannot practicably be cured by the
Lender without taking possession of the Premises, the Lender shall deliver to
City, prior to the date on which City shall be entitled to give notice of
election to terminate this Lease, a written instrument wherein the Lender
notifies City that it intends to foreclose and otherwise attempt to obtain title
to and possession of Opera's leasehold interest and if after obtaining title to
and possession of Opera's estate, the Lender shall cure any such defaults;
and

2) in the case of a default which cannot practicably be cured by the
Lender without taking possession of the Premises, the Lender shall proceed
diligently to obtain possession of the Premises as mortgagee (including
possession by a receiver) and, upon obtaining such possession, shall proceed
diligently to cure such default; and

(3)  inthe case of a default which is not susceptible of being cured by the
Lender, the Lender shall institute foreclosure proceedings and diligently
prosecute the same to completion (unless in the meantime the Lender shall
acquire Opera's estate hereunder, either in its own name or through a
nominee, by assignment in lieu of foreclosure).
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The Lender shall not be required to proceed to obtain possession, or to
continue in possession as mortgagee, of the Premises pursuant to Section (2)
above, or to continue to prosecute foreclosure proceedings pursuant to
Section (3) above, if and when such default shall be cured. Nothing herein
shall preclude City from exercising any of its rights or remedies with respect
to any other default by Opera during any period of such forbearance, but in
such event the Lender shall have all of the rights and protections
hereinabove provided for. If the Lender, or its nominee, or a purchaser at a
foreclosure sale, shall acquire title to Opera's leasehold estate hereunder, and
shall cure all defaults of Opera hereunder which are susceptible of being
cured by the Lender, or by the purchaser, as the case may be, then the
defaults of any prior holder of Opera's leasehold estate hereunder which are
not susceptible of being cured by the Lender (or by the purchaser) shall no
longer be deemed to be defaults hereunder.

F. Notwithstanding anything in this Section to the contrary, the failure or
inability of Opera or of any Lender to operate the Premises in the manner and for
the purposes contemplated by the parties hereto and described in Section 2.4 of
this Lease shall under no circumstances be considered a "default which is not
susceptible of being cured" under this Section 20 and upon such failure or
inability, the Lender shall have no further rights hereunder and City may proceed
to terminate this Lease in accordance with the provisions of Section 24 hereof.

G. In case of a default by Opera in the performance or observation of any term,
covenant, condition or agreement of this Lease requiring the payment of Rent or
other sums of money, if, before the expiration of ten (10) days after the date of
service of a notice to terminate this Lease for such cause, the Lender shall have paid
to City all Rent and Additional Charges or other sum of money and shall continue
thereafter to pay to City all Rent and Additional Charges or other sum of money
called for in this Lease during the operable period of this provision, City shall not
have the right to cancel or terminate this Lease for a default by Opera pursuant to
Section 24 hereof.

H. [f this Lease shall be terminated pursuant to Section 24 hereof, or shall
otherwise be terminated by reason of a default of Opera hereunder, or if the Lease is
rejected by Opera or any other party pursuant to a decree in any bankruptcy,
reorganization, arrangement, insolvency or other similar type of proceedings, and if
within thirty (30) days after such termination the Lender, by written notice to City,
shall request City to enter into a new lease of the Premises pursuant to this section,
then City-shall enter into a new Lease with the Lender or its nominee acceptable to
City, in City’s reasonable discretion, within thirty (30) days after the giving of the
written notice by the Lender, if the Lender shall comply with the following
provisions: ' '
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Simultaneously with the giving of the notice, the Lender shall deliver to
City a written instrument unconditionally guaranteeing the curing of all defaults of
Opera under this Lease (other than defaults which are not susceptible of being
cured by the Lender) and all defaults of the tenant under the new Lease which
shall exist on the actual date of delivery of the new lease. The new Lease shall
commence, and rent and all obligations of the tenant under the new Lease shall
accrue, as of the date of termination of this Lease. The term of the new lease shall
continue for the period which would have constituted the remainder of the Lease
Term had this Lease not been terminated, and shall be upon all of the terms,
covenants, conditions, conditional limitations and agreements contained herein
which were in force and effect on the date of termination of this Lease.

The new Lease, and this covenant, shall be superior to all rights, liens and
interests intervening between the date of this Lease and the granting of the new
Lease caused by or resulting from City's actions, and shall be free of any and all
rights of Opera hereunder. The provisions of the immediately preceding sentence
shall be self-executing, and City shall have no obligation to do anything other -
than, upon City’s approval of the new tenant, execute and acknowledge the new
Lease as herein provided, to assure the Lender or the tenant under the new Lease
good title to the leasehold estate granted thereby. All subleases, rental agreements
and license agreements for space in the Premises in force and effect immediately
prior to the delivery of the new Lease shall be assigned and transferred without
recourse by City to the tenant under such new lease and each subtenant under such
subleases shall attorn to the tenant under the new Lease. The Lender shall,
simultaneously with the delivery of the new Lease, pay to City (a) all Rent and
other sums of money due under this Lease on the date of termination of this Lease
and remaining unpaid; plus (b) all rent and other sums of money due under the
new lease for the period from the date of commencement of the term thereof to the
date of delivery of the new Lease; plus (c) all costs and expenses, including
reasonable attorneys' fees, court costs and litigation expenses, incurred by City in
connection with such termination, the recovery of possession of the Premises,
putting the Premises, including all buildings and improvements thereon in good
condition and repair, and the preparation, execution and delivery of the new
Lease. Simultaneously therewith, City shall pay to the Lender any rentals, less
costs and expenses of collection, received by City between the date of termination
of this Lease and the date of execution of the new Lease, from subtenants or other
occupants of the Premises which shall not theretofore have been applied by City
toward the payment of Rent or any other sum of money payable by Opera
hereunder or toward the cost of operating the Premises and all buildings and
improvements thereon or performing the obligations of Opera hereunder.
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If in any instance more.than one Lender exercises its right to obtain a new
lease pursuant to this section, then the Lender holding the lien of the highest
priority shall be entitled to the new lease.

If the Lender shall exercise its right to obtain a new Lease pursuant to this
Section, but shall fail to execute such a new lease within 30 days after being
tendered by City, or shall fail to comply with other material provisions of this -
Section, then the Lender shall have no further rights to a new Lease or any other
rights under this Section.

Except as provided in this Section, no mortgage now or hereafter a lien
upon this Lease shall extend to or affect the reversionary interest and estate of
City in and to the Premises and the improvements made thereto by Opera or in
any manner attach to or affect the Premises or the improvements from and after
any eéxpiration or termination of this Lease.

L. In case of an assignment of the Leasehold Mortgage or change in address of
the Lender, the assignee or Lender, by written notice to City, may change the address to which
such copies of notices are to be sent. City shall not be bound to recognize any assignment of the
Leasehold Mortgage unless and until City shall be given notice of such assignment and the name
and address of the assignee, and thereafter such assignee shall be deemed to be the "Lender"
under this paragraph.

20.4  Assignment and Subletting. After foreclosure by the Lender or transfer of the
leasehold interest of Opera in lieu of foreclosure, the then successor to Opera's interest in this
Lease shall, by acceptance of the benefits of this Lease, assume Opera's obligations under this
Lease, but only as long as such successor shall hold the leasehold interest, and such successor,
with the Director’s consent pursuant to Section 19.1, shall be entitled to assign this Lease and
to sublet portions of the Premises, and upon such an assignment only, such successor shall
thereupon be released from all liability for the performance or observance of the covenants and
conditions of this Lease to be performed by Opera from and after the date of such assignment,
provided that City shall receive an executed copy of such assignment together with the name
and address of the assignee and shall have consented to such assignment.

20.5 Estoppel Certificate. At the request of Opera, City shall from time to time,
without additional consideration within ten (10) business days after request, execute and
deliver to the Lender, a potential lender or such other person whom Opera designates, a
certificate in writing setting forth the status of the Rent payments under this Lease, whether
City claims any Default under the terms of this Lease on the part of Opera, and whether there
have been any amendments or modifications to the written provisions of this Lease, and such
other factual statements as Opera or any Lender, prospective Lender, subtenant, or person or
entity designated by Opera as a potential “major contributor” in connection with improvements
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to the Premises requiring the consent or approval of the Director, may request. As used herein,
“major contributor” means a contributor donating $1,000,000.00 or more to Opera.

21. Assignment by City.

[f City sells or otherwise transfers the Premises, or if City assigns its interest in this
Lease, such purchaser, transferee, or assignee thereof shall be deemed to have assumed City's
obligations under this Lease arising after the date of such transfer, and City shall thereupon be
relieved of all liabilities under this Lease arising thereafter, but this Lease shall otherwise
remain in full force and effect. Opera shall attorn to City's successor, which assumes and
agrees to perform all of City’s obligations under this Lease.

22. Damage and Destruction During Lease Term.

22.1 Repairs, Alterations and Further Improvements. In the event of damage to or
destruction of any or all of the Opera’s Improvements (excluding therefrom ordinary wear and
tear requiring maintenance and routine repairs) during the term of this Lease, this Article 22
shall apply.

22.2  Minor Damage or Destruction. If the cost of repairing or reconstructing the
Opera’s Improvements to the condition and form prior to such damage or destruction does not
exceed the Floor Amount (“Minor Damage”), Opera shall promptly commence and thereafter
diligently complete such repair and reconstruction of the portion of the Opera’s Improvements
so damaged or destroyed to substantially its condition prior to the occurrence of such Minor
Damage with such alterations as Opera shall reasonably determine prudent or valuable under
the circumstances, including any changes required to comply with applicable law and with the
then prevailing construction practices and together with such other changes that Opera may
desire, provided such other changes are approved by City, acting reasonably. City and Opera
agree that the proceeds derived from insurance maintained pursuant to Section 18 shall be
made available to effect such repair. “Floor Amount” means $1,000,000.00, increased by the
percentage increase in the Index from the Index published most recently prior to the Rent
Commencement Date to the Index published most recently prior to the date of damage or
destruction of the Improvements.

22.3  Major Damage or Destruction. If the cost of repairing or reconstructing the
Opera’s Improvements to the condition and form prior to such damage or destruction exceeds
the Floor Amount (“Major Damage™), then within ninety (90) days after the casualty event
giving rise to such Major Damage, Opera shall notify the City of Opera’s election either to
repair such Major Damage and reconstruct Opera’s Improvements in accordance with
Section 22.4 below or to terminate this Lease.

22.4  Repair and Reconstruction of Major Damage. If Opera elects to repair Major
Damage and reconstruct Opera’s Improvements pursuant to Section 22.3 above, Opera shall
promptly after such election and diligently thereafter effect such repair and reconstruction of
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the portion of Opera’s Improvements so damaged or destroyed to substantially its condition
prior to the occurrence of such Major Damage with such alterations as Opera shall reasonably
determine prudent or valuable under the circumstances, including any changes required to
comply with applicable law and with the then prevailing construction practices and together
with such other changes that Opera may desire, provided such other changes are approved by
the City, acting reasonably. City and Opera agree that the proceeds derived from insurance
maintained pursuant to Article 18 shall be made available to effect such repair. If the available
insurance proceeds are not adequate to cover the estimated cost of repair, then, within a
reasonable time after such shortfall is determined and, in any event, prior to the
commencement of any repair work (other than emergency repairs), Opera shall provide City’s
Finance Director with assurances satisfactory to such official that a sufficient sum will be
made available to cover such shortfall. All repair and reconstruction work under this

Section 22.4 shall be conducted substantially in the same manner and in accordance with the
requirements and procedures set forth in the Construction Agreement arising out of this Lease.

22.5 Termination of Lease Following Major Damage. If Opera elects not to repair
Major Damage, and, instead, elects to terminate this Lease, unless the parties otherwise agree,
such termination of this Lease shall take effect ninety (90) days following Opera’s notice to the
City of its election to terminate the Lease. In such case all insurance proceeds shall be retained
by or disbursed to City. '

23. Eminent Domain.

23.1 Definitions.

A. “Eminent domain” is the right of the people or government to take private
property for public use. As used in this Section 23, the words “condemned” and
“condemnation” are coextensive with such right, and a voluntary conveyance by
the City to the condemnor under threat of a taking under the power of eminent
domain in lieu or after commencement of formal proceedings shall be deemed a
taking within the meaning of this Section 23.

B. “Total condemnation” and “total taking” mean the taking of the entire
Premises under the power of eminent domain or a taking of so much of the
Premises under such power as to prevent or substantially impair the conduct of
Opera’s business thereon.

C. “Partial condemnation” and “partial taking” mean any condemnation of
the Premises other than a total taking as defined above.

23.2  Effect of Total Condemnation. In the event that there shall be a total taking of
the Premises during the term of this Lease, or any renewal or extension thereof, under the
power of eminent domain as defined in this Section, the leasehold estate hereby created in the

28-
Final Authorized by City Council Ordinance 122630
February 25, 2008



Premises shall cease and terminate as of the date title to the Premises is taken by the -
condemnor. On termination of this Lease by a total taking of the Premises under the power of
eminent domain, all rentals and other charges payable by either party to or on behalf of the
other under the provisions of this Lease shall be paid (or refunded to the extent rent has been
prepaid) up to the date on which actual physical possession of the Premises shall be taken by
the condemnor, and the parties hereto shall thereafter be released from all further liability in
relation thereto.

23.3  Effect of Partial Condemnation. In the event that there shall be a partial taking
of the Premises during the term of this Lease, or any renewal or extension thereof, under the
power of eminent domain as defined in this Section, this Lease shall terminate as to the portion -
of the Premises so taken on the date title is taken by the condemnor or at the time the
condemnor is authorized to take possession of said real property as stated in the order for
possession, whichever is earlier. This Lease shall also terminate on such date as to the balance
of the Premises once more than ten percent (10%) of the floor area of the Premises have been
taken and Opera gives written notice of termination to the City within thirty (30) calendar days
after the City shall have given Opera written notice of said taking, or in the absence of said
notice, within ten (10) calendar days after the condemnor is authorized to take possession as
stated in the order for possession. If less than such percentage of floor area is taken or Opera
fails to timely elect to terminate, this Lease shall continue in full force and effect as to the
remainder of the Premises not so taken, but the Base Rent to be paid by Opera shall thereafter
be reduced in proportion to the amount of the condemned Premises. If the parties cannot agree
upon a just proportion of rent to be abated, the amount shall be determined in accordance with
the procedures set forth in Section 33.

234  Award. Any compensation or damages awarded or payable because of the
taking of all or any portion of the Premises by eminent domain shall be allocated between the
City and Opera as follows:

A. City shall receive the present value of any lost future rents resulting from
the eminent domain action which would otherwise be payable to the City by
Opera under this Lease together with the present value of the reversion upon
expiration of this Lease of that portion of the Premises taken in the eminent
domain action, both as of the time of taking; the remainder of the award shall be
payable to Opera. The values of City's and Opera's respective interests in the
Premises shall be established by the same court of law or other trier of fact that
establishes the amount of the condemnation award, but if there is no court of law
available or willing to determine City's and Opera's respective interests, those
interests shall be determined in accordance with the procedures set forth in
Section 33. The foregoing shall not limit Opera's right to separately pursue
compensation or damages for lost revenues, business interruption and moving
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expenses, and Opera shall be solely entitled to any such compensation or damages
free and clear of any claim by the City.

B. The term “time of taking” as used in this subsection shall mean 12:01 a.m.
of whichever shall occur first, the date title or the date physical possession of the
Premises or any portion thereof is taken by the agency or entity exercising the
eminent domain power.

23.5  Temporary Taking. If the whole or any part of the Premises or of Opera's
interest under this Lease be taken or condemned by any competent authority for its temporary
use or occupancy, and Opera shall continue to pay, in the manner and at the times herein
specified, the full amounts of the Base Rent, and all other charges payable by Opera hereunder,
then this Lease shall continue and, except only to the extent that Opera may be prevented from
so doing pursuant to the terms of the order of the condemning authority, Opera shall perform
and observe all of the other terms, covenants, conditions and obligations hereof upon the part
of Opera to be performed and observed, as though such taking or condemnation had not
occurred. In the event of any such temporary taking, or condemnation Opera shall be entitled
to receive the entire amount of any award made for such taking, whether paid by way of
damages, rent or otherwise, unless such period of temporary use or occupancy shall extend to
or beyond the expiration date of the term of this Lease, in which case such award shall be
apportioned between City and Opera as of such date of expiration of the term of this Lease.

24, Default by Opera.

24.1  Definition. The occurrence of any one or more of the following events shall
constitute a default by Opera under this Lease (“Default”):

(a) Failure by Opera to make any payment required as and when due, where
such failure continues after 10-days written notice from City;

(b)  Failure by Opera to observe or perform any of the covenants, conditions,
or provisions of this Lease, other than the making of any payment, where
such failure shall continue after 30 days written notice from City;
provided, however, that if the nature of Opera’s obligation is such that
more than 30 days are required for performance, Opera shall not be in
default if Opera commences performance within 30 days after City’s
notice and thereafter completes such performance diligently and within a
reasonable time; or

(¢) Opera files or is the subject of a petition in bankruptcy, or if a trustee or
receiver is appointed for Opera’s assets or if Opera makes an assignment for
the benefit of creditors, or if Opera is adjudicated insolvent, or becomes
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subject to any proceeding under any bankruptcy or insolvency law whether
domestic or foreign, or liquidated, voluntarily or otherwise.

242 City Remedies. If Opera has defaulted and such default continues or has not
been remedied to the reasonable satisfaction of the Director within thirty (30) days after
written notice thereof has been provided to Opera, then City shall have the following
nonexclusive rights and remedies at its option: (a) to cure such default on Opera’s behalf and
at Opera’s sole expense and to charge Opera for all actual and reasonable costs and expenses
incurred by City in effecting such cure as an Additional Charge, or (b) if but only if the default
(i) is failure to pay Base Rent or (ii) to complete construction of the Initial Improvements in
accordance with the requirements of this Lease and the Construction Agreement in a material
and substantial respect, to terminate this Lease; provided, however, that if the nature of
Opera’s obligation (other than monetary obligations and other than vacation or abandonment
of the Premises) is such that more than thirty (30) days is required for performance, then Opera
shall not be in default if it commences performance within such thirty (30) day period and -
thereafter diligently prosecutes the same to completion. In the event of any inconsistency
between the foregoing clause (b) and any other provision of this Section 24, the provisions of
this clause (b) shall apply and control.

243 Reentry by City upon Termination. Upon the termination of this Lease, City
may reenter the Premises, using such means as permitted by law, take possession thereof, and
remove all persons therefrom, for which actions Opera shall have no claim thereon or '
hereunder. Opera shall be liable and shall reimburse City upon demand for all actual and
reasonable costs and expenses of every kind and nature incurred in retaking possession of the
Premises. If City retakes the Premises, City shall have the right, but not the obligation, to
remove therefrom all or any part of the personal property located therein and may place the
same in storage at any place selected by City, including a public warehouse, at the expense and
risk of Opera. City shall have the right to sell such stored property, after reasonable prior
notice to Opera or such owner(s), after it has been stored for a period of thirty (30) days or -
more. The proceeds of such sale shall be applied first, to the cost of such sale; second, to the
payment of the charges for storage, if any; and third, to the payment of any other sums of
money that may be due from Opera to City; the balance, if any, shall be paid to Opera.

24.4  City’s Non-exclusive Remedies upon Termination due to Default of Opera.
Notwithstanding any reentry by City and anything to the contrary in this Lease, in the event of
the termination of this Lease due to Opera’s Default, Qpera’s liability for all sums due under
this Lease provided herein shall not be extinguished for the balance of the Lease Term. Opera
shall also be liable to City for any other amount (excluding consequential or specific damages)
necessary to compensate City for all the detriment proximately caused by Opera’s failure to
perform its obligations under this Lease or that in the ordinary course of things would be likely
to result therefrom, including but not limited to, any costs or expenses incurred in maintaining
or preserving the Premises after such Default, and any costs incurred in authorizing others the
use and occupancy of the Premises and in preparing the Premises for such use and occupancy,
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and such other amounts in addition to or in lieu of the foregoing as may be permitted from
time to time by the laws of the State of Washington. The provisions of this Section 24.4 shall
survive the expiration or earlier termination of this Lease.

245  City's Remedies Cumulative; Waiver. City's rights and remedies hereunder are
not exclusive, but cumulative, and City's exercise of any right or remedy due to a default or
breach by Opera shall not be deemed a waiver of; or alter, affect or prejudice any other right or
remedy that City may have under this Lease or by law or in equity. Neither the acceptance of
rent nor any other act or omission of City at any time or times after the happening of any event
authorizing the cancellation or forfeiture of this Lease shall operate as a waiver of any past or
future violation, breach or failure to keep or perform any covenant, agreement, term or
condition hereof or to deprive City of its right to cancel or forfeit this Lease, upon the written
notice provided for herein, at any time that cause for cancellation or forfeiture may exist, or be
construed so as to estop City at any future time from promptly exercising any other option,
right or remedy that it may have under any term or provision of this Lease.

25. Default by City.

City shall be in default if City fails to perform its obligations under this Lease within
thirty (30) days after its receipt of notice of nonperformance from Opera; provided, that if the
default cannot reasonably be cured within the thirty (30) day period, City shall not be in
default if City commences the cure within the thirty (30) day period and thereafter diligently
pursues such cure to completion. Upon City’s default, Opera may pursue any remedies at law
or in equity that may be permitted from time to time by the laws of the State of Washington.

26. Attorneys' Fees.

If either party retains the services of an attorney in connection with enforcing the terms of
this Lease, each party agrees to bear its own attorneys’ fees and costs.

27. Access by City.

City and its agents shall have the right to enter the Premises at any reasonable time to
examine the same, and to show them to prospective purchasers, lenders or tenants, and to
make such repairs, alterations, improvements, additions or improvements to the Premises or
Opera’s Improvements as City may deem necessary or desirable. If Opera is not personally
present to permit entry and an entry is necessary in an emergency, City may enter the same by
master key or may forcibly enter the same, without rendering City liable therefor, except in the
event of City’s negligence or intentional misconduct. Nothing contained herein shall be
construed to impose upon City any duty of repair or other obligation not specifically stated in
this Lease. Unless the parties agree otherwise or in case of an emergency, Opera shall change
the locks to the Premises only through City and upon paying City for all actual and reasonable
costs related thereto.
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28.

29.

30.

Holding Over.

~ If Opera remains in possession of all or any part of the Premises after the expiration of the
Term hereof with City’s express or implied consent, such tenancy shall be from month-to-
month only, and not a renewal hereof or an extension for any further term, and in such case,
Opera shall pay City rent in an amount that the parties shall negotiate; provided, however, that
if the parties cannot agree on the amount of rent within 30 days from the expiration of the
Term, then such holding over shall be deemed to be without City’s consent. If Opera remains
in possession of all or any part of the Premises without City’s consent, such tenancy shall be
from month-to-month only, and not a renewal hereof or an extension for any further term, and
in such case, Opera shall pay City rent in an amount equal to One Hundred Fifty Percent
(150%) of the then-current Base Rent for the entire time Opera thus remains in possession and
Opera shall hold City harmless from all damages resulting from Opera’s failure to surrender
the Premises or any portion thereof, including, without limitation, claims made by a
succeeding tenant resulting from Opera’s failure to surrender the Premises or any portion
thereof. All provisions of this Lease, except those pertaining to the amount of Base Rent
payable and Term, shall apply to such month-to-month tenancy.

Quiet Enjoyment.

If Opera performs all of the obligations under this Lease on its part to be performed, it
shall have quiet enjoyment of the Premises throughout the Lease Term without hindrance or
disturbance by any person holding by or through City.

Notices.
Any notice, demand or request required hereunder shall be given in writing to the party's

address set forth in Section 1.9 hereof by any of the following means: (a) personal service;
(b) commercial or legal courier; or (c) registered or certified, first class mail, postage prepaid,

return receipt requested. Such addresses may be changed by notice to the other parties given

31.

in the same manner as above provided. Notices shall be deemed to have been given upon the
earlier of actual receipt, as evidenced by the deliverer's affidavit, the recipient's
acknowledgment of receipt, or the courier’s receipt, except in the event of attempted delivery
during the recipient’s normal business hours at the proper address by an agent of a party or by
commercial or legal courier or the U.S. Postal Service but refused acceptance, in which case
notice shall be deemed to have been given upon the earlier of the day of attempted delivery, as
evidenced by the messenger’s affidavit of inability to deliver stating the time, date, place and
manner in which such delivery was attempted and the manner in which such delivery was
refused, or on the day immediately following deposit with such courier or, if sent pursuant to
subsection (c), forty-eight (48) hours following deposit in the U.S. mail.

Successors or Assigns.
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All of the terms, conditions, covenants and agreements of this Lease shall extend to and
be binding upon City, Opera and, subject to the terms of Section 19, their respective heirs,
administrators, executors, successors and permitted assigns, and upon any person or persons
coming into ownership or possession of any interest in the Premises by operation of law or
otherwise.

32. Opera Authority and Liability.

Opera warrants that this Lease has been duly authorized, executed and delivered by
Opera, and that Opera has the requisite power and authority to enter into this Lease and
perform its obligations hereunder. Opera covenants to provide City with evidence of its
authority and the authorization of this Lease upon request.

33. Dispute Resolution.

The parties shall make their best efforts to resolve disputes as expeditiously as possible
through negotiations at the lowest possible decision-making level, and in the event such
negotiations are unsuccessful, to participate in good faith in the mediation process described
below prior to either party initiating any judicial process.

If an issue cannot be resolved by negotiations between subordinate staff of Opera and
Seattle Center, the matter shall be referred to the Director and the Opera Executive Director. If
those officials are unable to resolve the dispute within a period of 15 days after the matter has
been formally referred to them for resolution, they shall meet during the immediately
succeeding seven (7) days to select a mediator to assist in the resolution of such dispute. If the
Director and the Opera’s Executive Director cannot agree upon a mediator within such seven
(7) day period, either party may apply to the American Arbitration Association for the appoint-
ment of a mediator according to the process that is established by such entity for such action.
Opera and City shall share equally the cost charged for the mediation of any dispute.

34, Recording.

The parties agree that a memorandum of this Lease substantially in the form of Exhibit
34.1, attached, shall be recorded in the office of the King County Recorder with reasonable
promptness after Opera obtains a lot line adjustment for the Premises.

35.  Force Majeure.

Neither City nor Opera shall be deemed in default hereof nor liable for damages arising
from its failure to perform its duties or obligations hereunder if such is due to any cause
beyond its reasonable control (“force majeure ), including, but not limited to an act of Nature,
act of civil or military authority, fire, flood, windstorm, earthquake, strike or labor disturbance,
civil commotion, delay in transportation, governmental delay, inability to obtain permits
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despite Opera’s documented diligent pursuit thereof, terrorist act or war; provided, however,
that the foregoing shall not excuse Opera from the timely payment of Rent and Additional
Charges due hereunder, when due.

36. Execution by City and Opera.

Neither City nor Opera shall be deemed to have made an offer to the other party by
furnishing the other party with a copy of this Lease with particulars inserted. No contractual or
other rights shall exist or be created between City and Opera until this Lease has been
approved by appropriate legislative authority and executed by the parties hereto. City shall
have no liability to Opera and shall have the right to terminate this Lease upon written notice
to Opera if this Lease is legislatively disapproved.

37. Time of Essence; Time Calculation Method.

Time is of the essence with respect to this Lease. Except as otherwise specifically
provided, any reference in this Lease to the word “day” means a “calendar day”; provided,
however, that if the final day for any action required hereunder is a Saturday, Sunday or City
holiday, such action shall not be required until the next succeeding day that is not a Saturday,
Sunday or City holiday. Any reference in this Lease to the word “month” means “calendar
month.”

38. Public Benefits.

City's willingness to enter into this Lease with Opera is predicated, in part, on the nature
of Opera’s business and the compatibility of such business with the use of the remainder of
Seattle Center and the benefits accruing to the public through Opera’s use of the Premises.

The parties agree that, with respect to the Initial Improvements, anticipated benefits include (i)
Opera’s capital investment in the Premises; (ii) the sustainable technologies that will be
utilized in development of the site, and (iii) the expected LEED certification for the Premises.
Opera shall report to the City regarding implementation of such benefits within 60 days of
receipt of the Certificate of Occupancy for the Initial Improvements. In addition, continuously
throughout the Lease Term, Opera agrees to provide the following benefits, or an equivalent
replacement approved by the Director, and to submit an annual report thereof to the Director as
required by Section 5.1: (i) education programs for students, reported by-the number and age
groups of students served; (ii) education events, activities and outreach efforts provided to the
public by Opera, reported by the number and type and of event; (ii) Opera employment,
reported by number of Opera employees, both full and part-time; (iv) if and to the extent and
for such periods as Opera has no need for the space itself, collaboration with other groups to
make office and rehearsal space available to activate and invigorate the Mercer corridor; and
(v) when relevant, other collaborative efforts of benefit to the public and Seattle Center.

39, City’s Control of Premises and Vicinity.
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All common and other facilities provided by City in or about the Premises, including any
parking areas, are subject to City’s exclusive control and management by City. Accordingly,
City may do any and all of the following (among other activities in support of the Seattle
Center Department of other municipal objectives), all without incurring any liability
whatsoever to Opera:

39.1  Change of Vicinity. City may increase, reduce, or change in any manner
whatsoever the number, dimensions, and locations of the walks, buildings, landscaping, utility
lines and poles, service areas, roads, sidewalks and parking areas in the vicinity of the
Premises. Notwithstanding the foregoing, if City’s Seattle Center department controls or
determines any construction or reconstruction of Mercer Street and/or Memorial Stadium that
adversely affects Opera’s truck access to the Premises and to McCaw Hall from the south side
of the Premises, City agrees to provide equivalent alternative access both during and after any
such construction. In addition, City shall use its best efforts to ensure that any such
construction or reconstruction does not unreasonably disrupt Opera’s normal business
operations at the Premises.

39.2  Traffic Regulation. City may regulate all traffic within and adjacent to the
_Premises, including the operation and parking of vehicles of Opera and its invitees, employees,
and patrons.

39.3  Display of Promotional Materials. City may erect, display, and remove
promotional exhibits and materials and permit special events on property adjacent to and
nearby the Premises.

39.4  Change of Businesses. City may determine or change the size, number, and
type and identity of concessions, stores, businesses and operations being conducted or
undertaken in the vicinity of the Premises and to operate and to authorize others to engage in
any and all forms and locations of business activity at the Seattle Center.

39.5  Entrance Charges. City may impose a reasonable charge for admission to the
Seattle Center and the facilities thereon, but shall not impose any charge for access to the
Premises. '

39.6  Rules and Regulations. City may promulgate, from time to time, reasonable
rules and regulations regarding the use and occupancy of all areas of the Seattle Center other
than the Premises.

39.7  Hours of Operation. City may determine the days and hours the Seattle Center
and various business operations other than the Premises will be open to the public.

40. Naming Rights.

-36-
Final Authorized by City Council Ordinance 122630
February 25, 2008



Opera may propose to rename the Mercer Arena and to name any internal rooms, areas
and components thereof for no longer than the Lease Term. Names and naming rights
agreements shall be subject to the Director’s approval, which shall not be unreasonably withheld.

41.  Signs and Advertising.

41.1  Signs. Opera may install permanent signage on the exterior of the Premises and
may display temporary signs or banners on or about the Premises to advertise its opera or
special events. All aspects of the signs are subject to the Director’s prior written approval,
whose approval shall be given or withheld in his or her reasonable discretion within seven @)
business days of a written request; provided, however, that the Director’s failure to respond in
writing shall constitute approval of the request. Three-sheet posters used to advertlse Opera’s
current season performances shall not require the Director’s approval.

41.2  Advertising. Except as provided in Section 41.1, Opera shall not install or
display nor permit others to install or dlsplay any commercial advertising on the exterior of the
Premises.

42,  Entire Lease; Applicable Law: Amendments.

This Lease and the Exhibits attached hereto, and by this reference incorporated herein,
together with the Construction Agreement and Covenant Agreement, if and when exéecuted, set
forth the entire agreement of City and Opera concerning the Premises, and there are no other
agreements or understanding, oral or written, between City and Opera concerning the
Premises. Any subsequent modification or amendment of this Lease shall be binding upon
City and Opera only if reduced to writing and signed by the Director and an authorized officer

of Opera. This Lease shall be governed by, and construed in accordance with the laws of the
State of Washington.

43. Partial Invalidity.

[f any court determines that any provision of this Lease or the application hereof to any
person or circumstance is, to any extent, invalid or unenforceable, the remainder of this Lease,
or application of such provision to persons or circumstances other than those as to which it is
held invalid or unenforceable, shall not be affected thereby and each other term, covenant or
condition of this Lease shall be valid and be enforced to the fullest extent permitted by law.

44. Counterparts.

This Lease may be executed by the parties in counterparts, which, taken together,
constitute the entire Lease.

45, Headings.
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The section headings used in this Lease are used for purposes of convenience and do not
alter in any manner the content of the sections.

46. Context.

Whenever appropriate from the context, the use of any gender shall include any other or
all genders, and the singular shall include the plural, and the plural shall include the singular.
Words such as “herein,” “hereunder” and the like refer to this Lease in its entirety and not to a
particular section or subsection hereof.

47. Negotiated Lease.

The parties to this Lease acknowledge that it is a negotiated agreement, that they have had
the opportunity to have this Lease reviewed by their respective legal counsel, and that the
terms and conditions of this Lease are not to be construed against any party on the basis of
such party's draftsmanship thereof.

IN WITNESS WHEREOF, the parties hereto have executed this instrument the day and year
indicated below.

CITY OF SEATTLE SEATTLE OPERA
BYI'W/' By /W%M
Rébert Neflams, Director Kelly TAyeeddale,
Seattle Center Department Executlve Director

Seattle Opera
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STATE OF WASHINGTON )
)ss.  (Acknowledgement for City)

COUNTY OF KING )
On this day of ,4'0(‘4 L , 200 X before me, the undersigned, a Notary Publlc in and for the
State of Washington, du{y commlssmned and sworn personally appeared known to

me to be the _ DN\ gecape of the Seattle Center Department of CITY OF SEATTLE, the
party that executed the foregoing instrument as City, and acknowledged said instrument to be the free
and voluntary act and deed of said party, for the purposes therein mentioned, and on oath stated that
he/she was authorized to execute said instrument.

WITNESS my hand and official seal hereto affixed the day and year in the certificate above written.

éﬁ/ﬂfﬁ 4’,4/ gm/)(fﬁ

rhted Name |
OTARY PUBLIC in andfor the State of Washington residing at
My commission expires 0.20/0,

STATE OF WASHINGTON ) - o
) ss.  (Acknowledgement for Opera)
COUNTY OF KING )

On this 2 nd day of A )2\( N , 2008, before me, a Notary Public in and for the State of
Washington, duly commissioned and sworn, personally appeared Ke“xl “[weeddal e to me known to be
the Execuhve Divectov of SEATTLE OPERA, the entity that executed the foregoing instrument as
Opera; and acknowledged to me that*he signed the same as the free and voluntary act and deed of said
entity for the uses and purposes therein mentioned and that he was authorized to execute said instrument
for said entity.

WITNESS my hand and official seal the day and year in this certificate above written.
'7),{/&%@ m/o,l/\’\. Virgimia R. Maseon
[Signature] | ) [Printed Name}/

NOTARY PUBLIC in and for the State of Washington residing at Sno Quadvii<
My commission expires_May 19, 20d®
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EXHIBIT 1.1

Legal Description

Block 53, D.T. Denny’s Home Addition to City of Seattle, Volume 3 of Plats, Page 115.
Reserving unto City the exclusive use of any portion thereof lying outside the current footprint of
the Mercer Arena building and, except as set forth in the Lease, the ground rights below Opera’s
[mprovements as constructed, and the air rights more than 85 feet above the finished grades

surrounding the existing Mercer Arena building, measured in accordance with the provisions of
SMC 23.86.006 as in effect on the Effective Date.
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MERCER STREET

EXHIBIT 1.1.2

Premises Site Plan
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Exhibit 12.1. Conceptual Plan for Initial Improvements - Stacking Diagram
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EXHIBIT 12.1

Conceptual Plan for Initial Improvements

The site of the Mercer Arena will become the new home for Seattle Opera, housing the
administrative offices, rehearsal, and technical support facilities which are anticipated to include
both costume and scene shops. The current building, located at the southwest corner of Mercer
Street and 4th Ave. North, is approximately 59,850 sq. ft. and is directly adjacent to and shares a
wall with McCaw Hall, Seattle Opera’s main performance venue. Opera proposes to replace or
renovate the existing Mercer Arena with a new facility that provides at least 120,000 sq. ft. of
actual program space (program to be confirmed by selected architect) preliminarily illustrated in
the drawing shown on Exhibit 12.1, page 2. One component of the technical support facilities
will be a scene shop, ideally located directly adjacent to the rear of the McCaw Hall stage and
connected by an acoustical door, enabling scenery to be moved between the two facilities. City
and Opera are also in agreement that the street level must be activated to enhance the pedestrian
experience. No final decision has been made regarding how this will be accomplished, but the
design architect in partnership with Seattle Opera and Seattle Center will explore several
possibilities. Additionally, there is a potential for limited co-development and/or sublease options
for other organizations compatible with Seattle Center and the theater district.
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EXHIBIT 18.1

Opera-Furnished Property and Liability Insurance

18.1.1. General. Opera (and, during the course of construction of Initial Improvements unless
otherwise indicated, Opera’s construction contractor(s)) shall obtain and thereafter maintain
continuously throughout the term of this Agreement, at no expense to the City, insurance that
complies with this Exhibit 18.1. For all required coverages, the minimum limits of liability may
be satisfied by a primary policy or a combination of primary and excess/umbrella policies. In
addition, all insurance policies and coverages shall be subject to commercially reasonable
deductibles.

18.1.2. Coverages and Minimum Limits of Liability.

18.1.2.1 Commercial General Liability (CGL) Insurance:
Coverages Limits of Liability
Premises/Operations ) $5,000,000 each occurrence bodily injury
Contractual )  and property damage combined single

Independent Contractors)  limit (CSL)

Host Liquor Liability* )

Personal/Advertising Injury* $1,000,000 each offense

Stop Gap $1,000,000 each Accident/Disease/Employee
Fire/Tenant Legal * $1,000,000 each Occurrence

*Not applicable to Opera’s construction contractor

18.1.2.2. Liquor Liability Insurance*. If alcoholic beverages are sold at any event,
Opera shall obtain and maintain Liquor Liability Insurance with minimum limits of
liability of $2,000,000 each Common Cause (an Opera caterer may satisfy this
requirement by furnishing evidence of insurance that meets the requirements of this
Exhibit).

*Not applicable to Opera’s construction contractor

18.1.2.3. Pyrotechnic Liability Insurance*. If the Seattle Fire Marshall requires a
pyrotechnics permit for any activity, Opera shall obtain and maintain Pyrotechnic
Liability Insurance with a minimum limit of liability of $2,000,000 CSL (an Opera
pyrotechnic operator may satisfy this requirement by furnishing evidence of insurance
that meets the requirements of this Exhibit). The minimum limits of liability may be
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18.1.3.

satisfied with primary limits, or any combination of primary and excess/umbrella liability
limits.

*Not applicable to Opera’s construction contractor

18.1.2.4. Automobile Liability Insurance for owned, non-owned, leased or hired
vehicles, with a minimum limit of liability of $1,000,000 CSL.

18.1.2.5. Property Insurance* on an all risks basis, excluding earthquake and flood,
covering trade fixtures and business personal property on a replacement cost basis.

*Not applicable to Opera’s construction contractor

General Conditions.

18.1.3.1. Opera’s insurance policies shall be issued by insurers rated A-VII or higher in
the A.M. Best's Key Rating Guide and licensed to do business in the State of Washington
or procured as surplus lines under the provisions of chapter 48.15 RCW.

18.1.3.2. Opera’s liability insurance shall include The City of Seattle as an additional
insured for primary and non-contributory limits of liability and contain to a severability of
interest clause. With respect to CGL insurance (including, if applicable, liquor and
pyrotechnic liability insurance), it must be documented that the City is an additional
insured either through appropriate blanket additional insured policy wording or by
attaching an appropriate additional insured endorsement to the policy.

18.1.3.3. Opera’s property insurance shall contain a waiver of the property insurer’s rights
of subrogation against City.

18.1.3.4. Opera is responsible for payment of any claim within any deductible or self-
insured retention.

18.1.3.5. In the event of cancellation, Opera’s insurer shall provide the City with written
notice thereof, including the reason therefor, delivered or mailed at least 45 days prior to
the effective date of the cancellation, except that with respect to surplus lines insurance
procured under the provisions of Chapter 48.15 RCW, the notice period shall be not less
than 30 days, and with respect to cancellations due to nonpayment of premiums, the
notice period shall be not less than 10 days.

18.1.3.6. The limits of liability specified herein are minimum limits of liability only and

shall not be construed to limit the liability of Opera, Opera’s contractors or any of their

insurers under applicable policies with higher limits than those specified herein. Where
2-
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18.1.4.

the City is required to be an additional insured under subparagraph 3.2, it shall be an
additional insured for primary and non-contributory limits of liability for the total limits
of Opera’s and Operas’ contractors’ insurance programs, whether such limits are primary,
excess, contingent or otherwise.

Evidence of Insurance.

18.1.4.1. Opera’s and Opera’s contractor’s authorized insurance representatives shall
furnish City with a certificate of insurance evidencing compliance with the coverage,
minimum limits of liability and other terms and conditions of this Exhibit, including true
copies of the additional insured policy provisions of the CGL and, where required, Liquor
and Pyrotechnic Liability insurance policies.

Final Authorized by City Council Ordinance 122630
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18.1.4.2. Insurance certification shall be sent to each of the following.

(Electronic copy only)

City of Seattle City of Seattle

Risk Management Division - Atttention:

Fax: (206) 470-1279 305 Harrison Street

Email: riskmanagement@seattle.qov Seattle, WA 98109
Fax: (206) 233-3950
Email:

City-Furnished Property Insurance

18.2.1. Property Insurance. Unless Opera otherwise directs from time to time by not less than
sixty (60) days’ notice to, City shall, at Opeta’s cost and expense, maintain property insurance
and/or self-insurance providing “all risks” of physical loss or damage, including earthquake and
flood, with an amount of insurance or self-insurance not less than the replacement cost of
Opera’s Improvements. Opera shall cooperate with City to allow City’s property insurance
representatives access to the building from time to time to for inspection purposes.

18.2.2. Limitations on City Property Insurance Coverage. City-furnished property insurance shall
include Opera’s Improvements, but shall exclude Opera’s or any Subtenant’s.trade fixtures or
business personal property.

18.2.3. Insurance During Construction. At the time any Opera contractor mobilizes on or about
the Premises for purposes of constructing the Initial Improvements or any subsequent major
structural alterations, and continuously until the completion of such construction, City shall
provide Builder’s Risk property insurance for the Premises, including Opera’s Improvements.
Opera shall notify City’s Risk Management Division by telephone at (206) 615-1507 or by fax at
(206) 470-1275 not less than thirty (30) days prior to the mobilization of any Opera contractor on
the Premises and shall fully cooperate and assist in the completion of applications and in any
other tasks necessary to facilitate securing such insurance coverage. Opera shall reimburse City
as an Additional Charge for the cost of such Builder’s Risk insurance based upon City’s
Builder’s Risk rate multiplied by the completed value of the improvements (i.e., the initial
replacement value of the building plus the hard costs and soft costs of the improvements).

18.2.3. Evidence of Insurance. City shall cause its authorized insurance broker to issue evidence
of property insurance to Opera and, when applicable, its contractor.
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18.2.4 Damage and Destruction. If the Premises or the Building are rendered partially
or wholly untenantable by fire or other casualty:

18.2.4.1. City shall proceed with reasonable diligence as soon as sufficient insurance,
self-insurance and/or other funds are available therefor, to prepare plans and
specifications for, and thereafter to carry out, all work necessary to repair or replace the
Premises or Building or any portions thereof that were damaged or destroyed by a fire
or other casualty. However, City retains the sole option to not repair or replace the
Building or Premises for any reason, in which case City shall advise Opera of City's
election to terminate this Lease by giving at least a thirty (30) day notice to Opera.

18.2.42. If City elects to repair or replace the Building or Premises, Opera shall
proceed with reasonable diligence as soon as sufficient insurance, self-insurance and/or
other proceeds and other funds are available therefor (in any event, within twenty-four
(24) months from the date of the occurrence of a fire or other casualty), to repair or
replace trade fixtures and business personal property that has been damaged or
destroyed.

18.2.4.3. Rent and Additional Charges shall be abated in the proportion that the
untenantable portion of the Premises bears to the whole Premises, in the City’s sole
determination, for the period from the date of the fire or other casualty until either the
completion of the repairs and restoration or the termination of this lease at the City’s
option as provided herein.

18.2.4.4. 1f the Building or Premises cannot be repaired or replaced within twenty-four
(24) months from the date of the occurrence of the fire or other casualty, or if thirty
percent (30%) or more of the Building interior area is damaged or destroyed (regardless
of whether the Premises are damaged or not) Opera may terminate this' Lease upon
sixty (60) days’ written notice to the City.

18.2.4.5. Except in the event of City’s gross negligence, intentional misconduct or
breach of this Lease, City shall not be liable to Opera for damages, compensation or
other sums for inconvenience, loss of business or disruption arising from any repairs to
or restoration of any portion of the Building or Premises or to the termination of this
Lease as provided herein.
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EXHIBIT 34.1
Form of Memorandum of Ground Lease

RECORDED AT THE REQUEST OF AND
AFTER RECORDING RETURN TO:

Russell F. Tousley, P.S.

Tousley Brain Stephens, PLLC
1700 Seventh Avenue, Suite 2200
Seattle, WA 98101-4416

MEMORANDUM OF GROUND LEASE
(City of Seattle/Seattle Opera)

Grantor/Lessor: THE CITY OF SEATTLE, a Washington municipal corporation
Grantee: ‘ SEATTLE OPERA, a Washington non-profit corporation
Abbreviated Portion of Block 53, D.T. Denny’s Home Addition to City of
Seattle

Legal Description: ~ Complete Legal Description is set forth in Exhibit A attached
hereto

Assessor’s Tax
Parcel ID #: 198820-0700

Reference #
(if applicable): N/A

THIS MEMORANDUM OF GROUND LEASE is dated as of ', 200_,
by and between THE CITY OF SEATTLE, a municipal corporation of the State of
Washington (“Lessor”) and SEATTLE OPERA, a Washington non-profit corporatlon
(“Lessee™).

l. Premises. Lessor has leased to Lessee, upon the terms and conditions of
that certain lease between the parties dated as of , (the “lease”), which terms
are incorporated by this reference, that certain real property situated in the City Seattle,
King, County Washington, more particularly described on Exhibit A. attached hereto.
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2. Term. The Lease is for a term of thirty (30) years commencing on

and ending on __, unless extended. Lessee has the right

to extend the term of the Lease for one (1) additional term of thirty (30) years, which
extension right, if exercised, would result. in the term of the Lease first expiring on

3

3. New Lease. The Lease provides that under certain circumstances a lender
with a leasehold mortgage on Lessee’s leasehold estate interest in the Premises may cause
a new replacement lease for the Premises on substantially the same terms as the Lease to
come into existence.

4. Purpose of Memorandum of Lease. This Memorandum of Ground Lease
is prepared for the purpose of recordation and in no way modifies the Lease.

DATED as of the day and year first above written.

LESSOR: THE CITY OF SEATTLE, a municipal
corporation of the State of Washington

By:

Its:

LESSEE: SEATTLE OPERA, a Washington
non-profit corporation

By:

Its:
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STATE OF WASHINGTON )
)ss.  (Acknowledgement for City)
COUNTY OF KING ) '

On this day of , 200_, before me, the undersigned, a Notary Public in and
for the State of Washington, duly commissioned and sworn personally appeared

, known to me to be the of the Seattle Center
Department of CITY OF SEATTLE, the party that executed the foregoing instrument as City,
and acknowledged said instrument to be the free and voluntary act and deed of said party, for the
purposes therein mentioned, and on oath stated that he/she was authorized to execute said
instrument.

WITNESS my hand and official seal hereto affixed the day and year in the certificate above
written.

[Signature] [Printed Name]

NOTARY PUBLIC in and for the State of Washington residing at
My commission expires .

STATE OF WASHINGTON )

) ss.  (Acknowledgement for Opera)
COUNTY OF KING ) ‘
On this day of , 200 _, before me, a Notary Public in and for the State
of Washington, duly commissioned and sworn, personally appeared . , tome
known to be the of SEATTLE OPERA, the entity that executed the

foregoing instrument as Opera; and acknowledged to me that he signed the same as the free and
voluntary act and deed of said entity for the uses and purposes therein mentioned and that he was
authorized to execute said instrument for said entity.

WITNESS my hand and official seal the day and year in this certificate above written.

[Signature] [Printed Name |

NOTARY PUBLIC in and for the State of Washington residing at

My commission expires
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EXHIBIT A
(EXHIBIT INTENTIONALLY LEFT BLANK)

Legal description to be inserted and document recorded following lot line adjustment.
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Form revised October 26, 2007
FISCAL NOTE FOR NON-CAPITAL PROJECTS
Department: Contact Person/Phone: DOF Analyst/Phone:
Seattle Center Robert Nellams, 684-7334 Amy Williams, 233-2651

Kerry Smith, 615-0358
Helaine Honig, Law, 684-8222

Legislation Title: AN ORDINANCE relating to the Seattle Center Department; authorizing
execution of a ground lease with Seattle Opera for property that includes Mercer Arena at Seattle
Center.

o Summary of the Legislation:

This legislation authorizes execution of a ground lease agreement with Seattle Opera for the
Mercer Arena site. Under this agreement, Seattle Opera will enter into a 30-year ground lease
with the City for the Mercer Arena site. Additionally, the Opera is planning to renovate or
reconstruct the facility to house their administrative offices, rehearsal spaces, and technical
facilities. Their current conceptual plan for the initial improvements is anticipated to cost
approximately $40 million.

\ :
e Background: (Include brief description of the purpose and context of legislation and
include record of previous legislation and funding history, if applicable):

The Mercer Arena was built in 1927 as part of the Civic Center complex, which included the
Civic Auditorium (now McCaw Hall), the Civic Playfield (now Memorial Stadium), and the
Civic Ice Arena (now Mercer Arena). Over the years, the building has served as a venue for
hockey, basketball, concerts, high school graduations, and myriad other public assembly
activities.

In 2001, as part of the Opera House renovation (McCaw Hall) project, Mercer Arena was
converted for use as a temporary venue for Seattle Opera and the Pacific Northwest Ballet
while the Opera House was under construction. Like the Opera House, Mercer Arena has
code issues that need to be addressed, including major structural and seismic improvements,
life safety system modifications, and significant upgrading of the building’s electrical,
mechanical, and accessibility systems. Because the facility would be used on a temporary
basis for the 18-20 months of McCaw Hall construction, the Department of Construction and
Land Use and the Seattle Fire Department permitted alterations to the Mercer Arena without
requiring full code compliance. They did so with the understanding that when McCaw Hall
opened in June of 2003, the Mercer Arena would be closed to public assembly use until the
code issues could be addressed.

In 2002, Seattle Center began to evaluate redevelopment options for Mercer Arena that
would balance the long-term needs of the City/Seattle Center with the prohibitive cost of

o
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completing required code improvements. To facilitate the analysis of usage and
redevelopment options, the Center developed the following criteria:

1. Compatibility with Seattle Center mission, goals, existing facilities and existing lines
of business.

2. Compatibility with and support of the adjacent community, with the intent that the

new use would not create new significant parking and traffic impacts.

Financial return to the City.

Potential for private investment.

Compatibility with design proposals for the Seattle Center Theatre District.

Appropriate fit with facility needs of the region.

Recognition that the Mercer Arena property was an integral part of the Seattle Center

campus and should not be sold.

Nowv A w

Using those criteria, several redevelopment options were considered ranging from
development of a 3,500 to 4,000-seat public assembly facility with an ice floor to a multi-
screen theatre complex. However, the option that seemed most compatible with the City’s
goals was to make Mercer Arena the home of Seattle Opera’s administrative offices,
rehearsal spaces and technical support facilities. This option was also included in the final
recommendation by the Mayor’s Task Force for Seattle Center Sustainability in May 2006.
Further, the June 2007 report of the Century 21 Committee on Alternative Plans for Seattle
Center’s Future included Seattle Opera’s development of the Mercer Arena in two of their
options for development of the campus.

Seattle Opera has long been interested in centralizing its administrative and technical support
functions and relocating closer to McCaw Hall. Currently, their support functions are housed
in various facilities throughout the region. For the City, the Opera’s move to Mercer Arena
meets all of the evaluation criteria for use of the Arena. Further, the relocation will enhance
and enliven the pedestrian experience on Mercer Street, within the Theater District, and
among the campus as whole.

Lease Terms

In the proposed ground lease, Seattle Opera will lease the Mercer Arena site for 30 years
with an option for a 30-year extension. The Opera plans to renovate or replace the facility to
house their administrative offices, rehearsal spaces, and technical facilities. Their current
conceptual plan for these improvements is anticipated to cost approximately $40 million in
hard and soft costs.

Seattle Opera will pay an annual rent of $220,000 plus 15% of rent from any subleases to
commercial tenants. The rent will be adjusted upward every 5 years by 10%. The Opera will
be responsible for operation and maintenance of the facility. The City will continue to be
responsible for major maintenance of the building shell. Upon execution of the lease, the
Opera will pay the City a deposit of $110,000. Of this deposit, $60,000 will be applied
toward the first year’s rent if the Opera has taken possession of the Arena by July 1, 2009.
The Opera is in the process of raising funds for the project and hopes to begin construction
by July 2009, although the lease provides for extension options through July 2011, for an
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annual fee of $110,000. The City will have design approval of the project, which should be
complete within 24 months of building permit approval.

The adaptive reuse of the 1927 facility continues Seattle Center’s tradition of creative reuse -
of existing structures such as the transformation of the Coliseum to the Key Arena and the
Opera House to Marion Oliver McCaw Hall. Not only will Seattle Center’s long-term
maintenance obligations be reduced, but the City’s standards for environmental sustainability
are also furthered by Seattle Opera’s proposed stewardship of this aging structure.

* Please check one of the following:

This legislation does not have any financial implications. (Stop here and delete the
remainder of this document prior to saving and printing.)

X_ This legislation has financial implications. (Please complete all relevant sections
that follow.)

Appropriations: This table should reflect appropriations that are a direct result of this
legislation. In the event that the project/ programs associated with this ordinance have
appropriations that were, or will be, received because of previous or future legislation or
budget actions, please provide details in the Notes section below.

Fund Name and Department Budget Control 2007 2008 Anticipated
Number Level* Appropriation | Appropriation

TOTAL

*See budget book to obtain the appropriate Budget Control Level for your department.
Notes:
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Anticipated Revenue/Reimbursement: Resulting From This Legislation: This table should

reflect revenues/reimbursements that are a direct result of this legislation. In the event that
the issues/projects associated with this ordinance/resolution have revenues or
reimbursements that were, or will be, received because of previous or future legislation or

budget actions, please provide details in the Notes section below the table.

Fund Name and Department Revenue Source 2007 2008

Number Revenue Revenue

SCOF/11410 Seattle Center 469990 $50,000
TOTAL $50,000

Notes: Upon execution of the lease, the Opera will pay the City a deposit of $110,000. Of
this deposit, $60,000 will be applied toward the first year’s rent if the Opera has taken
possession of the Arena by July 1, 2009. The remaining $50,000 will be considered
additional revenue in 2008.

Total Regular Positions Created, Modified, Or Abrogated Through This Legislation,
Including FTE Impact: This table should only reflect the actual number of positions
created by this legislation. In the event that positions have been, or will be, created as a
result of previous or future legislation or budget actions, please provide details in the Notes
section below the table.

Position Title and Position Fund Part-Time/ 2007 2007 2008 2008
Department* Number Name Full Time | Position FTE Positions | FTE*
for and S Hk *
Existing Number
~_Positions
TOTAL

* List each position separately

** 2008 positions and FTE are total 2008 position changes resulting from this legislation,
not incremental changes. Therefore, under 2008, please be sure to include any continuing
positions from 2007.

Notes:

e Do positions sunset in the future? (Ifyes, identify sunset date):
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Spending/Cash _Flow: This table should be completed only in those cases where part or all
of the funds authorized by this legislation will be spent in a different year than when they
were appropriated (e.g., as in the case of certain grants and capital projects). Details
surrounding spending that will occur in future years should be provided in the Notes section

below the table.

Fund Name and Department
Number

Budget Control
Level*

2007
Expenditures

2008 Anticipated
Expenditures

- TOTAL

* See budget book to obtain the appropriate Budget Control Level for your department.

Notes:

e What is the financial cost of not implementing the legislation? (Estimate the costs to

the City of not implementing the legislation, including estimated costs to maintain or
expand an existing facility or the cost avoidance due to replacement of an existing
Jacility, potential conflicts with regulatory requirements, or other potential costs if the

legislation is not implemented.)

The Mercer Arena is an 80 year-old building with extensive code deficiencies, which makes
this facility a significant liability to the City. In its current condition, annual operating
expenses for the Arena are estimated at approximately $35,000 to $50,000, primarily for
utilities and limited repair work sufficient to keep the building safe. While closure
minimizes the Center’s operating expenses, continued vacancy of the building and limited
maintenance will result eventually in further deterioration of the building’s appearance and

operating systems.

e What are the possible alternatives to the legislation that could achieve the same or

similar objectives? (Include any potential alternatives to the proposed legislation, such
as reducing fee-supported activities, identifying outside funding sources for fee-supported

activities, etc.)

Since 1999, no other options have emerged that are compatible with the Seattle Center
Theatre District and the surrounding neighborhood, that make capital improvements with all
private funds, or that provide net revenue opportunities for the City.

o Is the legislation subject to public hearing requirements: (Ifyes, what public hearings

have been held to date, and/or what plans are inplace to hold a public hearing(s) in the

future.)
No

e Other Issues (including long-term implications of the legislation):

oIy
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The renovated Mercer Arena will be the property of the City upon completion of the initial
and extended lease term.

Please list attachments to the fiscal note below:




(@ﬁ City of Seattle

Gregory J. Nickels, Mayor
Office of the Mayor

December 4, 2007

Honorable Nick Licata
President

Seattle City Council
City Hall, 2™ Floor

Dear Council President Licata:

[ am pleased to transmit the attached proposed Council Bill that authorizes a long-term lease agreement
with Seattle Opera for the Mercer Arena at Seattle Center. Under this agreement, Seattle Opera will use
the Mercer Arena site for its rehearsal spaces, costume and set construction facilities and administrative

- offices. In addition, Seattle Opera will make this new facility available to other performing arts
organizations. Renovation of the facility will activate and enliven Mercer Street and provide opportunities
for the public to experience the behind-the-scenes world of the Opera, making the “back of the house”
activities an attraction in themselves.

Mercer Arena, built in 1927 as the Civic Ice Arena, has been closed to public assembly use since 2003 due
to seismic and related code deficiencies. Seattle Center has been interested in finding a redevelopment
option for the Arena that was compatible with the Seattle Center Theatre District and the surrounding
neighborhood. Additionally, the Center also wanted an option that would provide net revenue to the City
and include alternative funding strategies to finance the improvements. The agreement with Seattle Opera
achieves these goals, while simultaneously enabling the Opera to eliminate transportation costs and
associated carbon emissions and create a visible presence at Seattle Center.

Under the terms of the agreement, Seattle Opera will lease the Mercer Arena site for 30 years with an
option for an additional 30 years. Based on their current conceptual plans for the improvements, Seattle
Opera will invest approximately $40 million in renovating or reconstructing the Arena and will pay an
annual rent of $220,000 plus 15% of rent from any subleases to commercial tenants. The Opera will be
responsible for operation and maintenance of the facility. The City will retain responsibility for major
maintenance of the building shell. The Opera is in the process of raising funds for the project and hopes to
begin construction by July 2009, although the lease provides for extension options through July 2011.

The lease of the Mercer Arena to Seattle Opera continues Seattle Center’s tradition of creative reuse of
existing structures such as the transformation of the Coliseum to the KeyArena and the Opera House to
Marion Oliver McCaw Hall. In addition, the City’s standards for environmental sustainability are furthered
by Seattle Opera’s proposed stewardship of this aging structure.

Thank you for your consideration of this legislation. Should you have questions, please contact
Kerry Smith at 615-0358 or Robert Nellams at 684-7334.

600 Fourth Avenue, ‘h‘F}eer—,-R.O.. Box-94'749, Seattle, WA 98124-4749

Tel: (206) 684-4000, TDD: (206) 684-8811 Fax: (206) 684-5360, Email: mayors.office@seattle.gov
An equal employment opportunity, affirmative action employer. Accommodations for people with disabilities provided upon request’ C\T%
CLER
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MERCER ARENA GROUND LEASE

S
y

THIS MERCER ARENA GROUND LEASE (this “Lease”) is entered into this __ da{ of

, 2008, by and between THE CITY OF SEATTLE ("City"), a city of the first
~ class of the State of Washington, acting by and through its Seattle Center Depa/ fient and the
Director thereof, and SEATTLE OPERA ("Opera"), a not-for-profit corporgtion organized
under the laws of the State of Washington.

IN CONSIDERATION of the mutual covenants contained herein, and/&ubject to the terms and
provisions set forth herein, City and Opera covenant and agree as fgtlows:

1. Summary Lease Data: Exhibits.

The following terms have the following meanings, exce
this Lease:

1.1 Premises. Subject to the provisiong’of Section 2.2 and the last paragraph of
Section 12, the real property legally described ig/Exhibit 1.1.1 and depicted on Exhibit 1.1.2,
together with the building commonly known 2§ Mercer Arena, 301 Mercer Street, Seattle,
King County, Washington 98109, which by{lding contains approximately 59,850 square feet
as of the Effective Date, reserving to Citythe ground rights below Opera’s Improvements as
constructed, and the air rights more thayf' 85 feet above the finished grades surrounding the
existing Mercer Arena, measured in aécordance with the provisions of SMC 23.86.006 as in
effect on the Effective Date. '

1.2 Effective Date.

1.3 Rent Commegcement Date. The first day of the month following the date when

4

Opera receives a bui‘ldin%}aermit from the Seattle Department of Planning and Development to
vements to the Premises, or July 1, 2009, whichever is earlier, unless

construct the Initial Imp
the Rent Commencemegnt Date is extended in accordance with Section 3.2. Opera shall be
entitled to exclusive ise of the Premises on the Rent Commencement Date.

1.4 Expiration Date. Thirty (30) years after the Rent Commencement Date.

1.5 l{int.

Base Rent: The initial annual Base Rent is $220,000.00.

Percentage Rent: Fifteen percent (15%) of Opera’s gross receipts from
Subtenants, as further described in Section 4.4.

1.6 Good Faith Deposit. $110,000.00.
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1.7 Initial Improvements. The improvements that Opera makes to the Premises,
pursuant to the Construction Agreement described in Section 12, which improvements are
generally described in Exhibit 12.1.

1.8 Parking. If the master use permit issued by the City of Seattle’s Department of
Planning and Development in connection with the Initial Improvements requires parking for
the Permitted Use and if on the Rent Commencement Date Seattle Center, has available
unrestricted parking capacity, the parties shall negotiate and execute a.covenant and agreement
(the “Covenant Agreement”) for the required parking for up to the ehtire Term. The Covenant
Agreement shall be in the form prescribed by Title 23 of the S/eattle Municipal Code or any
successor provision or if no form is then required by ordmance then in commercially
reasonable form and provide for Opera to pay a commerglally reasonable rate for such parking.

1.9 Notice Addresses. , //
To City: ‘

SeattlgCenter Director
Sea}:ﬂe Center House

3 15/ Harrison Street

Seattle, Washington, 98109

Seattle Opera
Attention: Kelly Tweeddale
Executive Director
1020 John Street
Seattle Washington, 98109

To Opera:

With a copy to: Russell F. Tousley, P.S.
Tousley Brain Stephens, PLLC
1700 Seventh Avenue, Suite 2200

Seattle, WA 98101-4416

1.10 Exhibit/s' The following exhibits are made a part of this Lease:

EXhlblt 1.1.1 — Legal Description
,Exhnblt 1.1.2 — Premises Site Plan
Exhibit 12.1 — Conceptual Plan for Initial Improvements
¢ Exhibit 18.1 — Insurance Requirements
/' Exhibit 34.1 — Memorandum of Ground Lease
2 Premises

Grant. City hereby leases the Premises to Opera and Opera hereby leases the
Premlses fr m City, all subject to and in accordance with the terms and provisions of this
Lease. Forf he duration of this Lease, Opera shall have a nonexclusive license to use the ramp
and loading dock at the south side of the Premises in common with occupants of Marion

-
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Oliver McCaw Hall (“McCaw Hall”). Opera shall coordinate its use of the licensed facilities
with Seattle Center McCaw Hall staff.

2.2 Lot Line Adjustment. Opera, at its sole cost, shall diligently pursue angi;.s‘ﬁéll
obtain a lot line adjustment that will as nearly as possible establish the Premises as,eXtending
to the south margin of the Mercer Street pedestrian sidewalk, on the north; app/x:/ox/imately 23
feet west of the west margin of the Fourth Avenue North pedestrian sidewa]}i'ffo the east; the
south face of the existing Mercer Arena building, to the south; and the celglérline of the
common wall between McCaw Hall and Mercer Arena, to the west. V\f;}l/’can the lot line
adjustment is completed, the parties shall annex hereto and file wi’tyt’ﬁe City Clerk an
amended Exhibit 1.1.1. City shall provide all reasonable coopera {on requested by Opera in
obtaining such lot line adjustment. !

23 Condition. Opera is familiar with and has in/sﬁected the Premises, which City
leases to Opera and Opera accepts from City in their “AS/I/S” condition.

24  Permitted Use. Opera shall use the Pr/cx%ises to construct and operate its
administrative offices, rehearsal and technical supp9'rt facilities and other incidental purposes
related thereto or to its principal business as an opéra company. With the Director’s prior
written approval and as further described in Se?~bn 19, Opera may sublease or license
portions of the Premises for uses that are comp@tible with Seattle Center’s overall mission. It
is the parties’ intent that the Premises will be/developed and used in a manner that actively
engages the public, including along the M/etcer Street frontage.

/

2.5  Party Wall. The parties /a}‘éknowledge and agree that the west wall of the
Premises and the east wall of McCaw Hall form a common wall. For the duration of this
Lease, Opera shall have the right to L!Sé such party wall jointly with the City upon the
following terms and conditions: //

A, Each party n/}’gy continue in the present use of the wall, including
continuatigp of such use in connection with any alteration or replacement
of the Prerhises with a different facility; provided, however, (i) Opera shall
not cut gﬁ& openings in the wall without the approval of the Director and
the Mc€aw Hall Operating Board, and the wall may be put to no use that
will impair its strength or injure McCaw Hall in any way, and (ii) City
shall not cut any openings in the wall without the approval of Opera and
the McCaW Hall Operating Board, and the wall may be put to no use that

' wily‘l/impair its strength or injure Opera’s Improvements (as defined in
Section 12 in any way).

B. Each of Opera and City shall have the right, at its sole expense, to drill
‘into, cut into or otherwise gain access to the interior of the common wall
;. for the purpose of maintaining, repairing or restoring and, if consent be
/ first obtained pursuant to subparagraph A above, remodeling or altering,
/ water, utility, soundproofing or other services or amenities to their
4 buildings adjacent to the wall subject to (i) the obligation to restore the
4 .3-
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common wall to the same condition it was in immediately before such act
and (ii) each party’s responsibility to the other party for any damages .-
caused thereby. -

4¢¢
&

C. Each of Opera and City shall have an easement over the adjacent McCaw
Hall and Opera’s Improvements, respectively, for the following purposes:
(i) to have the common wall remain and be rebuilt indts same location as
when originally built; (ii) to use, for common wall¥purposes, that portion
of the adjoining building upon which the com 16n wall is built; and (iii)
for access through, in or upon any portion ofsthe adjoining building
reasonably necessary to effect repairs to, }wintenance of or reconstruction
of the common wall or that portion of ary foundation, exterior wall or roof
of the structure which meets with, adj.oins or is connected to the common
wall.

D. For the purposes of this Sectiop{the term “common wall” means and
includes the wall between MgCaw Hall and Opera’s Improvements as such
wall now or hereafter exist;, and everything, if anything, located within
such wall (such as studs, f aming, insulation, soundproofing material,
pipes, wires, joints, jungtion boxes and other materials or equipment
related to utilities) and’below the wall (such as the surface of the ground
and footings located/in the ground).

E. Except as speci@éélly set forth above, repair and maintenance of the
common wall shall be subject to the provisions of Sections 13.2 and 13.3
below.

Lease Term. /

/

3.1 Initial Term/This Lease shall be for a term (the “Initial Term”) beginning on
the Rent Commencement Date specified in Section 1.3 plus any partial calendar month
between the date when O,ﬁera receives its building permit and the Rent Commencement Date,
and ending on the Expirétion Date specified in Section 1.4, unless the Lease Term is
terminated earlier in ae/éordance with the provisions of this Lease or extended as provided in
Section 3.3 below. A’s used herein, “Lease Year” means the period from the Rent
Commencement Da;fe to the day prior to the Rent Commencement Date of the following
calendar year. /

3.2 Option to Extend Rent Commencement Date: Opera shall have the option to
extend the Ren;/Commencement Date for up to two (2) periods of one (1) year, each (the
“Extension Op{ions”). In each instance, Opera shall be required to give City written notice of
its election to/exercise one of the Extension Options at least sixty (60) days prior to the
commencement of the applicable Extension Option period and to pay City, for each such
option exergised, an Extension Option fee in the amount of $110,000, cash. Notwithstanding
anything iltthis Lease to the contrary, if Opera has not taken possession of the Premises and

4-
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commenced paying Rent by July 1, 2011, this Lease shall automatically terminate and the
parties shall have no further rights or obligations hereunder with respect to one another. B

33 Extended Term. At the expiration of the Initial Term, Opera shal’l,have the
option to extend this Lease for one (1) successive term of thirty (30) years (the*Extended
Term”) on the same terms and conditions set forth herein, except for Bas;/Rent, which will be
calculated as provided in Section 4.3, and except that the renewed Lcas; shall contain no
further renewal option. Opera may extend the Lease Term by giving @ity written notice of its
intention to do so at least one (1) year prior to the beginning of thz)fl{(tended Term. Asused in
this Lease, “Lease Term” means the Initial Term and if establishedl by Opera hereunder, the
Extended Term.

3.4 Access Prior to Commencement of Term. Qpera may enter the Premises prior
to the Rent Commencement date to examine and conductfSuch studies of the land and the
Arena building subject to the Director’s approval, whic{ approval shall not be unreasonably
withheld or delayed. In connection with any desired ghtry by Opera, or its agents, employees
or contractors onto the Premises, Opera shall give (te; reasonable advance notice of such entry
and shall conduct such entry and any inspections ifi connection therewith in compliance with
all applicable laws. Opera shall maintain, and slfg?l assure that its contractors maintain, public
liability and property damage insurance in am {ints and in form and substance adequate to
insure against all liability of Opera and its ag nts, employees or contractors, arising out of any
entry or inspections of the Premises pursuajit to the provisions of not less than $1,000,000 per
person and per occurrence, and Opera shall provide City with evidence of such insurance
coverage upon request by City. Opera shall indemnify and hold City harmless from and
against any costs, damages, liabilities, losses, expenses, liens or claims (including, without
limitation, court costs and reasonablefattorneys’ fees and disbursements) arising out of or
relating to any entry on the Premiseg by Opera, its agents, employees or contractors in the
course of performing the inspectigns, testings or inquiries provided for in this Lease,
including, without limitation, an)/ release of Hazardous Materials or any damage to the
Premises; provided that Opera ;ﬁall not be liable to City solely as a result of the discovery by
Opera of a pre-existing condit/ion on the Premises to the extent the activities of Opera, its
agents, representatives, emplpyees, contractors or consultants do not exacerbate the condition.

The provisions of this Sectign 3.4 shall survive beyond the termination of this Lease.

3.5  Notice of Eéilding Permit Application. Opera shall promptly notify the
Director when it files itsfbuilding permit application for the Initial Improvements and City

shall remove its persongl property from the Premises prior to the date the building permit is
issued.

Base Rent, Percentage Rent and Additional Charges.

4.1 Basg Rent. Beginning on the Rent Commencement Date and thereafter, in
advance, on each anniversary of the Rent Commencement Date throughout the Lease Term,
Opera shall pay to City.at the address and to the account specified by City, without notice or
demand or any setoff or deduction whatsoever, in lawful money of the United States, the Base

-5-
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Rent. Base Rent shall be prorated on a daily basis for any partial Lease Ye/ar within the Lease
Term. e

4.2 Adjustments to Base Rent. Beginning on the fifth (; 9‘/5 anniversary of the Rent
Commencement Date and on every fifth anniversary thereafter unfil the expiration or
termination of the Initial Term (each, a “Base Rent Adjustment/Date”), the Base Rent shall be
increased to an amount that is 110% of the Base Rent payablé during the year immediately
preceding the Base Rent Adjustment Date.

43  Rent During Extended Term. If Opera exercises its option to extend the Lease
Term pursuant to Section 3.3, then, the Base Rate shatl be adjusted as of the first day of the

)I

Extended Term to an amount that the parties have r}’gotiated in good faith, taking into account
the physical condition of the Premises, the signiﬁ/ gt role Opera plays as a Seattle Center
tenant and the public benefits Opera is then pro?’ding hereunder. [f the parties have not
agreed on the rent for the Extended Term withifi three (3) months from the date Opera notifies
City of its intent to extend the Lease, then the/Z:atter shall be determined by mediation in
accordance with the procedures described infSection 33.

P

4.4 Percentage Rent. Each year throughout the Lease Term, in addition to and
together with the Base Rent, Opera shallfpay City fifteen percent (15%) of the gross receipts it
receives from subtenants and licenseesjof the Premises (each, a “Subtenant™), except for
Subtenants that are exempt from Fedgral income taxation pursuant to 26 U.S.C 501(c)(3)
(“Exempt Subtenants”). If Opera rqé%ives any non-monetary consideration from any such
Subtenant, then the Director shall ¢alculate the reasonable cash value of such consideration for
purposes of calculating Opera’s gf'oss receipts. As used in this Section, “gross receipts” shall
not include amounts paid to Opf;l’ra as reimbursement for Opera’s subtenant-related
expenditures, such as for utiliti”es, taxes or other services, including any reasonable and
customary administrative fee. /This Section shall not apply to Opera’s short-term use of the
Premises to recognize or honor its charitable contributors. Percentage Rent shall be paid in .
arrears, except that for the t}.’ al year of the Lease Term, Percentage Rent shall be due and
payable within thirty (30)j«ays of the last day of the Lease Term.

4.5 Additional Charges. Whether or not so designated, all other sums due from
Opera under this Lease ;hall constitute Additional Charges, payable as and when specified
elsewhere in this Lease/but if not specified, then within ten (10) days after written demand.

Records and Reports.

5.1 Reports to City from Opera and Subtenants. Throughout the Lease Term,
together with each layment of Base Rent and Percentage Rent, Opera shall submit to City a
written statement, gertified by Opera, setting forth in reasonable detail: (a) the amount of all
gross receipts recejved by Opera from Subtenants (including Exempt Subtenants) during the
preceding twelve months (each such 12-month period a “Lease Year”); (b) a computation of
the Percentage R¢nt due City for such Lease Year; and (c) a description of public benefits
provided during the preceding Lease Year, as required by Section 38. Together with such
statement, Operashall also provide City with proof of each Subtenant’s Federal tax-exempt

-6-
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status. All certificates required above shall be by an authorized officer of Opera. In addition,

upon ten (10) calendar days’ prior written notice, City shall have access at the Premises to any

reports required by Opera to be provided by Subtenants under the subleases or licenses;

provided, however, that if at the time of request Opera has commenced dress rehearsals for a

production at McCaw Hall, Opera may delay the access until not mére than ten (10) calendar
7

days after the end of the final performance of the production. e

5.2 Opera’s Records. Opera shall keep true, ful Ad accurate books of account
setting forth Opera’s gross receipts from Subtenants (1ncl dmg Exempt Subtenants), together
with any other information which will affect the determlnatlon of Percentage Rent. City shall
be allowed after ten (10) calendar days’ prior written ?otrce to Opera, to inspect Opera’s books
of account at Opera’s office and to procure audits thereof by an auditor at City’s sole cost and
expense (except as provided below); provided, however, that if at the time of request Opera
has commenced dress rehearsals for a productlon at McCaw Hall, Opera may delay the access
until not more than ten (10) calendar days after/the final performance of the production. If in
the reasonable judgment of such auditor Operﬁ s books of account are incomplete or
improperly reflect the information necessary for an accurate determination of the Percentage
Rent, or if the audit shall show that the reports submitted by Opera understated Opera’s
Receipts by more than the greater of (i) }25 ,000.00 or (ii) three percent (3%) thereof, for any
year covered by the audit, the costs and fees for such audit shall be paid by Opera to City;
provided, however, if the mcompleteness inaccuracy or understatement results from any
Subtenant’s understatement to Opera of the gross receipts (if any) or from other actions or.
omissions of any Subtenant, then the costs and fees for such audit shall be paid by Subtenant
to City. If an audit discloses any,wullful or intentional effort to understate Opera’s gross
receipts, then, at City’s option, fOpera may be required to pay City a penalty of the greater of
$1,000.00 or two (2) times thg'amount of the understatement. If future audits disclose three
(3) or more willful or 1ntentlonal understatements of Opera’s gross receipts in any five (5)-year
period, then the penalty wrll double, to the greater of $2,000.00 or four (4) times the amount of
the understatement, with successive penalties continuing to double for each occurrence. Opera
shall retain all yearly books of accounting and any other information which will affect the
determination of Percentage Rent for a period of six (6) years from the end of each Lease Year.
Opera’s obligations under this paragraph shall survive expiration or termination of this Lease.

’-}

5.3 Subte’nants’ Records. Opera shall require all Subtenants that pay Opera a
percentage rent or hcensee fee to: (i) keep true, full, and accurate books of account setting
forth gross recelpts together with any other information which will affect the determination of
the rent or fee (lf Jany); (i) cause such Subtenant’s chief financial officer, if any, and its chief
executive ofﬁcer if any, to certify, annually, the accuracy of its annual report to Opera in
connection wutp such payments; and (iii) give Opera commercially reasonable audit rights with
respect to such books for a period of three (3) years from the end of each Subtenant’s lease
year. The su ?leases and licenses shall require that Subtenants’ obligations under this
paragraph shall survive expiration or termination of the subleases or licenses.

6. Late ~Charge; Interest.
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7.

[f Opera fails to pay City any sum when due, such amount shall bear interest at the.rite of
12% per annum from the date due until the date paid.

Good Faith Deposit.

Within ten (10) days after execution of this Lease, Opera shall deposif the sum of
$110,000.00, cash, with City as security for Opera’s timely progress on/nd completion of the
Initial Improvements. If Opera takes possession of the Premises and fommences paying Rent,
then City shall apply $60,000.00 of the Good Faith Deposit toward/Opera’s first annual Base
Rent payment and City shall retain the balance. If this Lease is jrminated pursuant the

provisions of Section 3.2, City shall retain the entire deposit.

Opera’s Operations.

8.1 Use of Premises. Opera shall use the Pr¢gmises only for the Permitted Use. As
City's willingness to enter into this Lease with Opera #vas predicated, in part, on the nature of
Opera’s business, and the compatibility of such busghess with the use of the remainder of
Seattle Center, Opera shall not use or permit the yfe of the Premises for any other business, or
purpose, or under any other name, without City'¢prior written consent. Opera shall promptly
comply, at its sole cost and expense, with such/reasonable rules and regulations relating to the
use of the Premises and Seattle Center as City, from time to time, may promulgate. Any newly
promulgated rules and regulations shall not/materially interfere with Opera’s business for the
Permitted Use. In the event of any confli {between the rules and regulations promulgated by
City and the terms of this Lease, the terr/zlz of this Lease shall prevail. Opera shall maintain the
Premises in a clean, orderly and neat fashion to conform with the standards of Seattle Center
(provided that Opera shall not be respc(rsmble for maintaining those portions of the Premises
that are City's responsibility to mamtam under terms of this Lease), permitting no
objectionable odors or noises to be/emitted from the Premises which would disturb or injure
the occupant of any adjacent pro rty, and shall neither commit waste nor permit any waste to
be committed thereon. Opera st ll not permit any accumulation of trash on or about the
Premises. Opera shall not crea e or contribute to the creation of a nuisance in either the
Premises or on Seattle Center grounds and Opera shall not engage in or permit any action that
will disturb the quiet enjoymént of any other Seattle Center tenant or occupant.

82 Complianc with Laws.

8.2.1 nlawful Use. Opera shall not use or permit the Premises or any part
thereof to be used for a y purpose in violation of any municipal, county, state or federal law,
ordinance or regulation applicable to the Premises, or for any purpose offensive to the
standards of the comghunity of which the Premises are a part. Opera shall promptly comply, at
its sole cost and expgnse, with all laws, ordinances and regulations now in force or hereafter
adopted relating to pr affecting the condition, use or occupancy of the Premises (provided that
Opera shall not be fesponsible for maintaining in compliance with laws those portions of the
Premises that are City's responsibility to maintain under terms of this Lease).
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8.2.2 Nondiscrimination. Without limiting the generallty of the foregoing,
Opera agrees to and shall comply with all applicable equal employment opportunity and
nondiscrimination laws of the United States, the State of Was/hmgton and City of Seattle,
including but not limited to Chapters 14.04, 14.10, and 20.42 of the Seattle Municipal Code
("SMC") as they may be amended from time to time, and&fules regulations, orders, and
directives of the associated administrative agencies and'their officers. Nothing contained

herein is intended to restrict Opera’s casting decisio/ s when made for artistic purposes.
/ .

8.3 Liens. Opera agrees that no lien ;o/f mechanics, materialmen, laborers,
surveyors, engineers, architects, artisans, contractors subcontractors, suppliers or any other
lien of any kind whatsoever (a “Lien”) shall be created against or imposed upon the Premises,
and that in the event any such Liens shall; asserted or filed by any persons, firms or
corporations performing labor or services'or furnishing material or supplies in connection with
Opera’s Improvements, Opera shall pa}foff in full or cause the same to be discharged of record
within thirty (30) days of notrﬁcatlon/fhereof Opera reserves the right to contest the validity
or amount of any such Lien in go 9 Haith provided that, within thirty (30) days after the filing
of such Lien, Opera discharges s7rd Lien of record or records a bond which complies with the
requirements of RCW 60.04. 161 eliminating said Lien as an encumbrance against the
Premises. In the event Opera hall fail to so remove any such Lien, City may take such action
as City shall reasonably deteymine to remove such Lien and all costs and expenses incurred by
City including, without lim fatron amounts paid in good faith settlement of such Lien and
attorneys’ fees and costs /ogether with interest thereon, shall be paid by Opera as Additional
Charges.

Compliance with' Environmental Laws.

9.1 Deﬁmtrons For the purpose of this Section, the following terms shall be
defined as provnded below unless the context clearly requires a different meaning:
/
A.,/ “Environmental Law” means, as amended from time to time, the Federal

Resource Conservation and Recovery Act of 1976, 42 U.S.C. Section 6901 et

seq Federal Comprehensive Environmental Response, Compensation, and

Qlabrlrty Act of 1980, 42 U.S.C. Section 9601 et seq., Federal Hazardous

/Materrals Transportation Control Act of 1980, 42 U.S.C. Section 1801 et seq.,

/ Federal Clean Air Act, 42 U.S.C. Section 7401 et seq., Federal Water Pollution
i/ Control Act, Federal Water Act of 1977, 93 U.S.C. Section 1251 et seq., Federal
/ Insecticide, Fungicide and Rodenticide Act, Federal Pesticide Act of 1978,
7 U.S.C. Section 136 et seq., Federal Toxic Substances Control Act, 15 U.S.C.
Section 2601 et seq., Federal Safe Drinking Water Act, 42 U.S.C. Section 300f et
seq., Washington Water Pollution Control Act, RCW Chapter 90.48, Washington
Clean Air Act, RCW Chapter 70.94, Washington Solid Waste Management
Recovery and Recycling Act, RCW Chapter 70.95, Washington Hazardous Waste
Management Act, RCW Chapter 70.105, Washington Hazardous Waste Fees Act,
RCW Chapter 70.95E, Washington Model Toxics Control Act, RCW Chapter
70.105D, Washington Nuclear Energy and Radiation Act, RCW Chapter 70.98,
Washington Radioactive Waste Storage and Transportation Act,

9.
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RCW Chapter 70.99, Washington Underground Petroleum Storage Tan}S/Z\ct
RCW Chapter 70.148, and any regulations promulgated thereunder ﬁ:om time to

time. , /
/ .
B. “Hazardous Substance” means any matter mcludmg petroleum products

and by-products, asbestos, infectious waste and any other materials, which is now
or hereatter designated as a hazardous substance pursuant to Section 101 of the
Comprehensive Environmental Response, Compensation and Liability Act of
1980, 42 U.S.C. 9601, et seq., or that is now or hereafter regulated by applicable
Environmental Laws.

9.2 Compliance with Environmental Laws and Regulations. All operations or
activities upon, or any use or occupancy of the Premis.eé, or any portton thereof, by Opera or
any occupant of the Premises shall throughout the Léase Term comply in all material respects
with all state, federal and local Environmental LE}WS and regulations governing or in any way
relating to the generation, handling, storage, use;/transportation, discharge or disposal (whether
legal or illegal, accidental or intentional) of ar y/ Hazardous Substances (as herein defined).

9.3  Existing Hazardous Substances Right of Termination. City has advised Opera
that City abated certain Hazardous Substa‘nces revealed by survey and encountered during
construction of the Mercer Arena Arts "Pemporary Venue and the parties acknowledge and

i
agree that the presence of any hidden er unapparent conditions that Opera may encounter have
been taken into consideration in the determination of the Base Rent. Therefore, throughout the
Lease Term, Opera shall bear all costs and expenses of remedying any and all environmental
contamination by a Hazardous Substance the presence of which contamination is discovered
in preparation for or during any, ¢onstruction, renovation or maintenance undertaken by or for
Opera. Notwithstanding the foregomg, Opera shall have the right, within six (6) months from
the Effective Date of this Lease to engage an environmental professional acceptable to City to
take and analyze core samples of the soil beneath the Premises. Prior to causing any work to
be commenced, Opera shall inform City of the sampling methods and locations, and any
anticipated impacts of such work upon the Premises and City may require that following such
sampling, Opera restore the Premises to their condition immediately prior thereto, at Opera’s
cost and expense. If such sampling reveals the presence of Hazardous Substances requiring
remediation and in the opinion of Opera, the costs of remediation are unacceptable, then,
within eight (8) moriths of the Effective Date, Opera may terminate this Lease by written
notice to City, which notice shall include copies of all reports documenting the presence of any
such Hazardous Substances on or about the Premises. Opera will bear the costs it has
expended throu§h the date of termination relating to the Lease. In the event of a termination
pursuant to thi /s Section, City shall return to Opera $60,000.00 of Opera’s Good Faith Deposit
and City shall (etam the balance.

9.4 \Indemnification; Remedial Work. Opera shall not cause or permit any
Hazardous Substances to be brought upon, kept or used in or about the Premises by Opera, its
agents, employees, contractors, sublessees or invitees, except in compliance with all
Environmental Laws. If Opera breaches its obligations set forth above or if the presence of
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Hazardous Substances on or about the Premises caused or permitted by Opera results’in
contamination of the Premises or if contamination of the Premises or surrounding area by
Hazardous Substances otherwise occurs during the Lease Term (except for cefitamination of
the Premises caused by the actions of City, its agents or employees duringsthe Lease Term)
then Opera shall protect, defend, indemnify and hold City harmless fromf and against any and
all claims, judgments, damages, penalties, fines, costs, liabilities or ldsses (including, without
limitation, diminution in value of the Premises), damages for the ]dss or restrictions on use of
any space in the Premises, damages arising from any adverse ig/zéact on marketability of the
Premises, and sums paid in settlement of claims, attomey? s, consultant fees and expert

fees) which arise during or after the Lease Term to the extent caused by such contamination.
This indemnification of City by Opera includes, withouf/{v mitation, costs incurred in
connection with any investigation of site conditions ordny cleanup, remedial, removal or
restoration work required by any federal, state or locgl governmental agency or political
subdivision because of Hazardous Substances prese/nt in the soil or ground water on, under or
about the Premises. If the presence of any Hazardous Substance on or about the Premises
caused or permitted by Opera results in any cogtamination of the Premises or surrounding area,
or causes the Premises or surrounding area tofbe in violation of any Environmental Laws,
Opera shall promptly take at its sole cost and expense all actions necessary to return the
Premises and surrounding area to the C(y’ltion existing prior to the introduction of such

Hazardous Substance; provided that City’s approval shall first be had and obtained, which
approval shall not be unreasonably withheld so long as such actions would not potentially have
any material adverse long-term or shért-term effect on the Premises or surrounding area.

9.5  Breach as Material/Default. Opera hereby specifically acknowledges and
agrees that (a) each of Opera’s gé/venants, obligations, agreements, representations and
warranties set forth in this Section 9 is a material inducement to City to enter into this Lease,
and (b) breach by Opera of a9§ of Opera’s covenants, obligations, agreements, representations
and warranties set forth in tifis Section 9 shall constitute a material breach of this Lease by
Opera entitling City to all ¢f the rights and remedies provided to City under this Lease or under
applicable law.

9.6  Survival. Each of the covenants, agreements, obligations, representations and
warranties of Opera sét forth in this Section 9 shall survive the expiration or earlier
termination of this Lease.

10.  Utilities.

10.1 eneral. Opera may request that City provide heating, ventilation and air
conditioning (HVAC?”) services to the Premises and if, at the time of the request, Seattle
Center has sufficient excess capacity, City shall supply such service to the extent reasonably
necessary f}?ﬁhe operation of the Premises for the Permitted Use provided Opera has installed
separate meters for the measurement of such service. In the event City provides HVAC
service to the Premises, City will inspect and repair HVAC supply and exhaust fans, pumps,
belts and controls as needed. Opera shall arrange and pay for augmenting the fire sprinkler
system for Opera’s occupancy of the Premises and City shall monitor and maintain such

.11
CEN Mercer Arena Lease ORD Att. 1.doc




system. Opera shall reimburse City for its actual costs for regular monitoring, maintenance
and confidence testing of the Premises’ fire alarm system and for maintenance and‘repair of
the HVAC system, including personnel salaries and benefits. Opera shall arrarige for water
and sewer, storm water drainage, electricity and telecommunications servi& to the Premises
and, to the extent feasible, shall cause all utilities to be separately meteréd. Opera shall pay
when due, directly to the appropriate company or to City based on métered readings and
prevailing rates, all bills for HVAC and HVAC system maintenanée, fire alarm, water, sewer,
storm water drainage, electricity, data and telecommunications gervices for the Premises.

10.2  Contests. Opera shall have the right to contgSt any utility charge provided that
(1) nothing in this Section is intended to restrain the exer /:e of any remedy by any City utility
for nonpayment, and (ii) notwithstanding any protest o%hallenge, Opera shall timely pay such
amounts as are necessary to avoid interruption in se fee that would occur from application of
the normal policy or procedure of any City utility.

10.3  Refuse Collection. Opera shall gfrange for private garbage and recycling
services or may request that Seattle Center pr &de such services. In the latter case, Opera
shall pay City as an Additional Charge on og/Zefore the tenth (10™) day of each calendar month
the reasonable cost of providing refuse colfection to the Premises. Opera and its Subtenants
shall comply with Seattle Center sorting %d recycling standards. City reserves the right to
refuse to collect or accept from Opera

y waste product that is not sorted and separated as
required by law, ordinance, rule or regllation, and to require Opera to arrange for the
collection of the same at Opera’s so) cost and expense using a contractor satisfactory to City.
Opera shall pay all costs, fines, penalties, and damages that may be imposed on City or Opera
as a consequence of Opera’s failz/?e to comply with the provisions of this Section. City
reserves the right to specify the Jocation of all exterior waste receptacles, the means of access
thereto, and the frequency of c lection service.

property caused by or resulfing from any variation, interruption or failure of services due to
any cause whatsoever, incfuding, but not limited to, electrical surges, or from failure to make
any repairs or perform an maintenance. No temporary interruption or failure of such services
incident to the making ‘frepairs, alterations or improvements or due to accident, strike or
conditions or events b Zond City's reasonable control shall be deemed an eviction of Opera or
to relieve Opera from/any of Opera’s obligations hereunder or to give Opera a right of action
against City for damgdges. Opera acknowledges that there may be planned utility outages
affecting the Prem;es and that such outages may interfere, from time to time, with Opera’s

10.4 Interruptionz( ity shall not be liable for any loss, injury or damage to person or

use of the Premiseg. In the event of a planned outage by a City-owned utility, Seattle Center -
shall work with sych utility in an attempt to minimize the operational impacts of the outage on
Opera. Seattle Cénter shall provide Opera with not less than 48 hours’ prior written notice of
any City-planneg( electricity outage in the Premises of which it has knowledge. City has no
obligation to provide emergency or backup power to Opera. The provision of emergency or
backup power A(o the Premises or to enable the equipment therein to properly function shall be
the sole respongibility of Opera.
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12.

Licenses and Taxes.

11.1  Payment of Fees and Taxes. Without any deduction or offset whatsoever,
Opera shall be liable for, and shall pay prior to delinquency, all taxes, license and excise fees
and occupation taxes applicable to the business conducted on the Premises and Opera’s
leasehold interest in the Premises, and all personal property taxes and other impositions levied
with respect to all personal property located at the Premises. Opera shall collect and timely
remit directly to the Department of Revenue all applicable leasehold excise taxes due fro/m

Subtenants. y

11.2 Contests. Opera shall have the right to contest the amount and vah@(yof any
taxes by appropriate legal proceedings, but this shall not be deemed or construﬁél in any way as
relieving Opera of its covenant to pay any such taxes. City shall not be subjeéted to any
liability or for the payment of any costs or expenses in connection with an}/c uch proceeding
brought by Opera, and Opera hereby covenants to indemnify and hold ¢ 1ty harmless from any
such costs or expenses. The indemnification obligation of this Sectlon shall survive the
expiration or earlier termination of this Lease. /"

Initial Improvements and Subsequent Alterations bpﬂpera.

V%
The parties acknowledge and agree that the renovatlon/or replacement of Mercer Arena is
a fundamental purpose of this Lease and Opera agrees to’ use commercially reasonable efforts
to complete the Initial Improvements and to obtain a, certnﬁcate of occupancy for the |Permitted
Use, subject to delays caused by Seattle Center or force majeure, within twenty-four (24)
months after the Rent Commencement Date. Opera s conceptual plan for the Initial
Improvements, contained in Exhibit 12.1, is antlclpated to cost approximately $40 million in
hard and soft costs and is intended to include. construction of a new roof and exterior walls.
The specific terms and conditions of constructlon shall be contained in a separate construction
agreement, the “Construction Agreement ’that the parties shall negotiate and execute before
Opera enters into a construction contract/for the work. If Opera fails to commence the Initial
Improvements by July 1, 2011, this Lease shall automatically terminate and, subject to the
provisions of Section 9.3, Opera shal)’restore the Premises as nearly as possible to their
condition existing as of the Effectivt Date, at Opera’s expense, and the parties shall have no
further rights or obligations with respect to one another arising out of or in connection with
this Lease. If the Initial Improve/rhents result in a change to the building footprint, then the
parties shall amend this Lease by appending hereto a revised Exhibit 1.1.2 that more accurately
depicts the location of the bulldmg, as improved, on the Premises.

Y
Before commencing thé Initial Improvements, Opera shall demonstrate to the Director’s
reasonable satisfaction thay'it has sufficient financial resources to complete the Initial
Improvements in accordance with approved design documents and shall thereafter commence
construction of such Imt}al Improvements and diligently prosecute such work to its

completion. ;
11‘
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Opera shall not make any alterations, additions or improvements in or to the Premises/
without first submitting to City professionally-prepared plans and specifications for suc,h@ork
and obtaining City's prior written approval thereof. Opera covenants that it will causé’all
alterations, additions and improvements to the Premises to be completed at Opera’s sole cost
and expense by a contractor approved by City and in a manner that (a) is consisfent with
City-approved plans and specifications, the Construction Agreement, and an§ conditions
reasonably imposed by City in connection therewith; (b) is in conformity.With first-class,
commercial standards; (c) includes acceptable insurance coverage for €ity's benefit; (d) does
not affect the structural integrity of the Premises and/or Marion Oli y r McCaw Hall or any of
the Premises’ systems; and (e) does not invalidate or otherwise affect the construction or any
system warranty then in effect with respect to the Premises. Opgéra shall secure all
governmental permits and approvals required for the Initial I}g%provements and comply with all
other applicable governmental requirements and restrictiop/s" applicable to the Initial
Improvements. Except as provided in Section 17 with regard to concurrent negligence, Opera
shall indemnify, defend and hold City harmless from q.fii against all losses, liabilities,
damages, liens, costs, penalties and expenses (including attorneys' fees, but without waiver of
the duty to hold harmless) arising from or out of Opéra’s performance of such alterations,
additions and improvements, including, but not l_ifﬁited to, all which arise from or out of
Opera’s breach of its obligations under the termé/of this Section 12. Upon the expiration or
termination of this Lease, all alterations, addi}i{)ns and improvements (expressly including all
light fixtures; heating and ventilation units; floor, window and wall coverings; and electrical
wiring), except Opera’s or Subtenants’ moVeable trade fixtures and appliances and equipment
not affixed to the Premises (including w,ﬁhout limitation furniture, computers, point of sale
systems and registers) and cabling anci/:ﬁziring for computers, telephones and other electronic
equipment, shall become the propert’)j("of City without any obligation on its part to pay for any
of the same, unless City bond financing has been used in the construction of any
improvements, in which case suchfimprovements shall become City’s property at the time they
are constructed or installed. Opera shall not remove all or any portion of such improvements
upon the termination of this L%ﬁse. Within ninety (90) days after the completion of any
alteration, addition or improvg‘ment to the Premises, Opera shall deliver to City a full set of
"as-built" plans of the Premises showing the details of all alterations, additions and
improvements made to the Premises by Opera. The provisions of this paragraph shall apply to
the Initial Improvements and, after the City issues a certificate of occupancy for the Initial
Improvements, all subsequent alterations, additions or improvements to the Premises that, in
the aggregate over any calendar year, are reasonably likely to result in total construction costs
in excess of five hundyéd thousand dollars ($500,000.00), as such amount is increased by the
percentage increase of the Index (as such term is defined below) published most recently prior
to the calendar year during which improvements are made compared to the Index published
most recently prior to the Rent Commencement Date. Notwithstanding the foregoing,
however, in the case of Minor Alterations, (i) the first sentence and clause (a) of the second
sentence of this paragraph shall not apply, (ii) City hereby waives the right to approve Opera’s
contractor with/,,r"’espect to Minor Alterations, and (iii) Opera will deliver a set of “as-built”
plans only if the extent or nature of the Minor Alterations is such that Opera retains the
services of an rchitect to prepare plans and specifications with respect thereto. “Minor
Alterations” means alterations, additions or improvements to the Premises (i) made subsequent
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to the Initial Improvements and (ii) which, when combined with other anticipated projects, is
not reasonably likely to result in total construction cost expenditures of more than five hundred
thousand dollars ($500,000.00) in any calendar year, as such amount is increased by the
percentage increase of the Index, published most recently prior to the calendar year during
which improvements are made compared to the Index published most recently prior to the”
Rent Commencement Date and (iii) do not involve any shared systems or shared agge’és with
the City or any of its buildings in Seattle Center or any building elements for which the City
has major maintenance responsibility such as the roof and exterior walls or any building
component or system for which City has major maintenance responsibilitie{ under this Lease,
such as the roof and exterior walls. Opera shall not intentionally divideimprovement projects
into discrete units of work, nor schedule them in such a manner, as to artificially bring them
within the definition of Minor Alterations. e

As used in this Lease, “Opera’s Improvements” means the Initial Improvements and any
improvements to the Premises made subsequent to the date/,t}ie Initial Improvements have been
completed; and “Index” means the Consumer Price Index-for All Urban Consumers, U.S. city
average for all items (1982-84=100) published by the(}}fireau of Labor Statistics of the United
States Department of Labor (the "Bureau"); provided;however, that (a) if the Bureau publishes
a revised version of the Index, then the revised ver ion shall be used, and (b) if the Index is
discontinued, the parties shall follow any official ¢énsumer price index, whether so named or
designated or not, issued by any authorized agegéy of the United States which supplants the
Index and (c) if the Index is discontinued witggut being supplanted, the parties shall use any
comparable general wholesale or retail pricg/index for the United States reasonably selected by
City as being the closest to the Index and 5éas0nably approved by Opera.

o

Notwithstanding any other provisions of this Lease reserving to City portions of the
Premises below Opera’s Improvements or more than 85 feet above the finished grade of the
sidewalk on Mercer Street, nothing/'in this Lease is intended to prevent Opera from future
expansion of the Initial Improvements from time to time to the extent such expansion would
otherwise be allowed under then applicable law and/or zoning and is otherwise in compliance
with applicable provisions of this Section 12, provided, however, that any expansion of the
Initial Improvements into the ground (except for footings for a replacement building) or into
the air rights reserved by Seattle Center would be subject to negotiation with City and may
require the payment of additional Base Rent appropriate in view of the nature and use of the
expansion improvements.

13. Care of Premises.

13.1  Custodial Service for Premises. Opera shall at its own expense, at all times,
keep the Premises in a neat, clean, safe, and sanitary condition; and keep the glass of all
windows and doors serving the Premises clean and presentable. Opera shall furnish all
cleaning supplies, materials and janitorial services needed to maintain and operate the
Premises in the manner prescribed in this Lease. City shall be responsible for maintaining the
areas immediately adjacent to the perimeter of the Premises and for keeping them free of litter
and clean of spills, to the same standard employed throughout the Seattle Center.
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13.2  City’s Repairs and Maintenance. Throughout the Lease Term, City shall
perform all maintenance and repairs necessary to maintain the Seattle Center common utility
systems serving the Premises and the hardscape and landscape areas immedia}ely/adjacent to
the Premises in a reasonably good operating condition, except for maintenarice and repairs
occasioned by an act or omission of Opera or its officers, agents, employé?:s, or contractors.
With respect to the wastewater and sewer lines serving the Premises{é/ity shall only be

responsible for those services up to the point of entry to the byr{é

In addition, and provided Opera constructs a new rogf and exterior walls as part of the
Initial Improvements, City shall perform such major capi {%epairs and maintenance as may be
required to keep the roof, exterior windows and exteri‘c%salls including, subject to and in
accordance with Section 2.5, the common wall of th}:/ remises in good order, condition and
repair. Major capital repairs and maintenance meag$ work required because a building
component has reached the end of its useful life gfid must be replaced. All City maintenance
and repairs shall be to a standard comparable tg/that employed at other Seattle Center major

use facilities.

for all damage done to the exterior of th¢ Premises that results from any act or omission of
Opera or any of Opera’s officers, cong ctors, agents, invitees, licensees or employees,
including, but not limited to, the cra/ ing or breaking of glass.

Notwithstanding the foregoing,b% subject to Section 18.2, Opera shall reimburse City

13.3  Opera’s Maintenarice and Repairs. Throughout the Lease Term Opera shall
perform all maintenance and re?/éirs not required to be made by City, including routine
maintenance of the Premises’ roof, exterior windows and exterior walls, and shall make such
necessary and prudent investynents in the Premises as may be required to preserve the building
asset and to maintain it to a/Standard comparable to a Class B office/theatre facility. Without
limiting the generality of the foregoing, Opera shall maintain the Premises’ exterior doors and
locks, and the electric, p}.ﬁmbing and other systems and equipment independently serving the
Premises to keep them jn good working order. If, after City provides not less than 30 days’
prior written notice t(}/Opera of Opera’s failure to repair and maintain the Premises as required
by this Section 13, Opera fails to do so, City, at its option, may do so, and in such event, upon
receipt of written slté/tements from City, Opera shall promptly pay the entire actual and
reasonable cost, i? luding associated administrative fees thereof as an Additional Charge. City
shall have the rig{\t to enter the Premises for such purposes. [f, however, the nature of such
failure requires /ﬂwre than 30 days to correct, City will have no self-help right under this
Section 13.3 with respect to such failure if Opera commences to correct it within such 30-day

period and cofitinues to complete its correct with diligence.

14. Installation of Artwork.

1 Prohibition against Installation or Integration of Works of Visual Art on
Premises{ Opera shall not permit the installation or integration on or in the Premises of any
“work ofivisual art,” as that term is defined in the Visual Artists Rights Act of 1990, as now
existing or as later amended, if the removal of such artwork is reasonably likely to result in its
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distortion, mutilation, modification or destruction unless Opera delivers to Cib;f{::xecuted
waiver of the creator’s right of integrity regarding such art work, for the b ot of City and its
successors and assigns, in a form that satisfies both City and the requirerients of 17 U.S.C.
§106A(e), as the same now exists or is hereafter modified.

142 Opera’s Indemnification of City against Liabilitydnder Visual Artists Rights
Act of 1990. Opera shall protect, defend, and hold City hz;n%(—fss from and against any and all

claims, suits, actions or causes of action, damages and expesises (including attorneys’ fees and
costs) arising as a consequence of (a) the installation or iptegration of any work of visual art on
or into the Premises; or (b) the destruction, distortion,/{:tilation or other modification of the
art work that results by reason of its removal; or (c) gfiy breach of Section 14.1 of this Lease;
or (d) any violation of the Visual Artists Rights Actof 1990, as now existing or hereafter
amended; by Opera or any of its officers, employe/és or agents. This indemnification
obligation shall exist regardless of whether City’or any other person employed by City has
knowledge of such installation, integration, gf'removal or has consented to any such action or
is not required to give prior consent to any guich action. The indemnification obligation of this

subsection shall survive the expiration or&arlier termination of this Lease.

15. Continuous Operation.

Except for the period necessary to complete any approved remodeling or improvements,
and subject to force majeure or pgtiods of damage or destruction, Opera shall keep the public
areas of the Premises open and LZ: them to transact business with the public during its normal
business hours daily, except ofweekends or holidays. Opera shall immediately close if the
Director determines there is aft emergency endangering the health or safety of the general
public or any Seattle Center/staff or occupant.

16. Surrender of Premi‘ €s.

16.1 General//(/latters. At the expiration or sooner termination of the Lease Term,
Opera shall deliver th¢ Premises with Opera’s Improvements to City in good repair and in a
clean and neat cond;i}ﬁon. Prior to such delivery, Opera shall remove its moveable trade
fixtures and applia[ ces and equipment that have not been attached to the Premises, and shall
repair any damags/Zesulting from their removal. Opera shall indemnify City for all damages
and losses suffergd as a result of Opera’s failure to remove voice and data cables, wiring and
communication fines and moveable trade fixtures and appliances and to redeliver the Premises
on a timely basis. Opera’s obligations under this Section 16 shall survive the expiration or
termination offthis Lease.

16.2/ Cable and Wiring. Notwithstanding any provision to the contrary in this Lease
and if City/ acting reasonably, so directs, on or by the Expiration Date, or if this Lease is
terminated before the Expiration Date, within fifteen (15) days after the effective termination
date, whjchever is earlier, Opera shall remove all voice and data communication and
transmission cables and wiring installed by or for Opera to serve any telephone, computer or
other ?quipment located in that portion of the Opera’s Improvements, which wiring and

cabling shall include all of the same located within the interior and exterior walls and through
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or above the ceiling or through or below the floor of such portion of Opera’s Improvements or
located in any building equipment room, vertical or horizontal riser, raceway, conduit,
channel, or opening connecting to the portion of Opera’s Improvements to be vacated/an’d
surrendered to City as of such Expiration Date or earlier termination date. Opera shatl leav
the mud rings, faceplates and floor boxes in place. ‘

17. Waiver:; Indemnification.

y

17.1  Opera’s Indemnification. Except as otherwise providéd in this Section, Opera
shall indemnify, defend (using legal counsel reasonably acceptabl¢to City) and save City,
City’s officers, agents, employees and contractors harmless frosfi all claims, suits, losses,
damages, fines, penalties, liabilities and expenses (including/,é}ipt;'s actual and reasonable
personnel and overhead costs and attorneys' fees and other,€osts incurred in connection with
claims, regardless of whether such claims involve litigzﬁ{

n) resulting from any actual or
alleged injury (including death) of any person or fromydny actual or alleged loss of or damage
to, any property arising out of or in connection with/(é) Opera’s occupation, use or
improvement of the Premises, or that of any of its,émployees, agents or contractors,

(b) Opera’s breach of its obligations hereunder, g1 (c) any act or omission of Opera or any
Subtenant, assignee or concessionaire of Ope/n , or of any officer, agent, employee, guest or
invitee of any of the same in or about the Prgmises. Opera agrees that the foregoing indemnity

specifically covers actions brought by it?wn employees. This indemnity with respect to acts

or omissions during the Lease Term shal¥survive termination or expiration of this Lease. The
foregoing indemnity is specifically and/€xpressly intended to, constitute a waiver of Opera’s
immunity under Washington's Industyfal Insurance Act, RCW Title 51, to the extent necessary
to provide City with a full and complete indemnity from claims made by Opera and its
employees, to the extent of their n gligence. Opera shall promptly notify City of casualties or
accidents occurring in or about }IZ: Premises. CITY AND OPERA ACKNOWLEDGE
'TTON PROVISIONS OF THIS LEASE WERE

TED AND AGREED UPON BY THEM.

THAT THE INDEMNIFIC
SPECIFICALLY NEGOT

17.2  City’s Indemnification. Except as otherwise provided in this Section 17, City
shall indemnify, defend ,(aﬁsing legal counsel reasonably acceptable to Opera) and save Opera,
Opera’s officers, agent {/ employees and contractors harmless from all claims, suits, losses,
damages, fines, pena;/j

ies, liabilities and expenses (including Opera's actual and reasonable
personnel and overhgad costs and attorneys' fees and other costs incurred in connection with
claims, regardless of whether such claims involve litigation) resulting from any actual or
alleged injury (in¢luding death) of any person or from any actual or alleged loss of or damage
to, any property drising out of or in connection with (a) City’s occupation, use or improvement
of the Premises/ or that of any of its employees, agents or contractors, (b) City’s breach of its
obligations h?,reunder, or (c) any act or omission of City in or about the Premises unless the
City is immune from liability for such act or omission pursuant to RCW 4.24.210 or any
successor p;ovision or other applicable law. City agrees that the foregoing indemnity, to the
extent applicable, specifically covers actions brought by its own employees. This indemnity
with res;%:t to acts or omissions during the Lease Term shall survive termination or expiration
of this Lease. The foregoing indemnity is specifically and expressly intended to, constitute a
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waiver of City’s immunity under Washington's Industrial Insurance Act, RCW Title 51, to the
extent necessary to provide Opera with a full and complete indemnity from claims made by
City and its employees, to the extent of their negligence. CITY AND OPERA
ACKNOWLEDGE THAT THE INDEMNIFICATION PROVISIONS OF THIS LEASE
WERE SPECIFICALLY NEGOTIATED AND AGREED UPON BY THEM.

17.3  Limitation of Opera’s Indemnification. In compliance with RCW, 4724.115 as
in effect on the date of this Lease, all provisions of this Lease pursuant to which either party
(“Indemnitor™) agrees to indemnify the other party (“Indemnitee”™) again‘s;«‘lvilability for damages
arising out of bodily injury to persons or damage to property relative 95the construction,
alteration, repair, addition to, subtraction from, improvement to, or maintenance of, any
building, road, or other structure, project, development, or imprgvement attached to real estate,
including the Premises, (a) shall not apply to damages caused By or resulting from the sole
negligence of the Indemnitee, its agents, contractors or employees, and (b) to the extent caused
by or resulting from the concurrent negligence of (i) City/or City’s agents, contractors or
employees, and (ii) Opera or Opera’s agents, contractg fs or employees, shall apply only to the
extent of the Indemnitor’s negligence; PROVIDEI?K/ OWEVER, the limitations on indemnity
set forth in this Section shall automatically and »y'r out further act by either City or Opera be
deemed amended so as to remove any of the restrictions contained in this Section no longer
required by then applicable law. '

/

17.4  Opera’s Release of Claims” Except in the event of City’s gross negligence or
intentional misconduct, Opera hereby f ”fly and completely waives and releases all claims
against City to the extent a loss or dapiage is covered by insurance for any losses or other
damages sustained by Opera or anyperson claiming through Opera resulting from any accident
or occurrence in or upon the Premises, including but not limited to any defect in or failure of
building equipment; any failure ,t(/) make repairs; any defect, failure, surge in, or interruption of
building facilities or services; broken glass; water leakage; the collapse of any building
component; or any act, omis§ibn or negligence of Subtenants or any other persons or occupants
of the building,. ;

¢
4

17.5 Assumptidn of Risk. The placement and storage of its personal property in the
Premises shall be the responsibility, and at the sole risk, of Opera.

18. Insurance.

18.1  Generally. Throughout the Lease Term Opera and Opera’s contractors,
employees, licensees and subtenants, as applicable, shall maintain such insurance coverages as
are specified in Exhibit 18.1, Sections and otherwise comply with the terms and conditions for
insurance contained therein. Unless Opera otherwise directs from time to time by not less than
sixty (60) days’ notice to City, City shall, at Opera’s cost and expense, procure and maintain in
force and effect property insurance for the Premises and Opera’s Improvements, as described
in the attached Exhibit 18.1. Opera shall reimburse City for the cost of such insurance as an
Additional Charge, based upon the total square footage of Opera’s Improvements multiplied
by City’s then-current All Risks property insurance rate. If the total square footage and/or the

replacement value of the Opera’s Improvements change as a result of the Initial Improvements
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or any subsequent major structural alterations, such change shall be reflected in the City’s first
premium reimbursement calculation following completion of the improvements.

18.2  Waivers of Subrogation. Whether the loss or damage is due to the negligence
of either City or Opera, their agents or employees, or any other cause, City and Opera do each
herewith and hereby release and relieve the other from responsibility for, and waive their entire
claim of recovery for any loss resulting from business interruption at the Premises or loss of
income from the Improvements or any loss or damage to the real or personal property of either
of them located anywhere on or under the Premises arising out of or incident to the occurrence”
of any of the perils which are covered by any insurance policy now or from time to time
carried by the parties hereto. Each party shall cause its insurance carriers to consent to_stich
waiver and to waive all rights of subrogation against the other party.

19. Subleases and Assignments.

19.1  Generally. Except as provided in this Section 19 or in Sectlo'n 20 of this Lease,
Opera shall not voluntarily, involuntarily or by operation of law, a551gn//llcense mortgage,
hypothecate, sublet or in any manner transfer this Lease, any interest, Kerein or any title or
interest in all or a portion of Opera's interest in any improvements £ the Premises, nor shall
Opera authorize, allow or permit any person (the employees of Opera excepted), to occupy or
use the Premises or any portion thereof, without first obtammg the written consent and
approval of the Director. The Director may withhold, delay/or condition said consent and
approval as he or she may determine in the exercise of that official’s sole discretion. Any
assignment, license, mortgage, sublease, hypothecat10)1 transfer occupancy or use of the
Premises in violation of this paragraph shall be null; 4nd void and of no force and effect and
shall further constitute a breach of this Lease by (/)pera The giving by the Director of such
consent and approval shall not be deemed to be ‘a consent or approval to any subsequent
assignment, license, mortgage, sublease, hypothecatlon transfer, occupancy or use by any
other person nor shall it release Opera of any of Opera’s obligations to pay the rent and
perform all other continuing obllgatlons to be performed by Opera hereunder. Any dissolution,
merger, consolidation or other reorgamzatlon of Opera shall constitute and be deemed an

assignment for purposes of this Sectlon
£

19.2  Subletting, Rentmgj{ and Licensing. As long as Opera is not in default under
any of the terms of this Lease, 1t 1s agreed that, subject only to this Section 19.2, Opera shall
have the right to sublease, sublet rent, or license any part of the Premises for any time or times
during the Lease Term not to exceed the Initial Term and the Extended Term, if exercised,
provided that the terms and conditions of any such sublease, rental agreement or license
agreement do not violate'the terms and conditions of this Lease, do not relieve Opera of its
obligations under thls Ifease and the proposed use is compatible with Seattle Center’s mission,
as the Director may easonably determine. Notwithstanding the foregoing, the subletting of all
or substantially all ’gf the Premises shall be considered an assignment of this Lease, subject to
City's consent as provnded in Section 19.1 above.

—— -20-
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19.3  Rights of Mortgagee. Notwithstanding the foregoing provisions of this Section
19, Opera shall have the right to grant or deliver a leasehold mortgage to a Lender, all6ubject
to and as provided in Section 20 of this Lease.

20. Encumbrance of Leasehold Estate.

20.1  Permitted Encumbrance. Opera may, at any time and | o time to time during
the Lease Term and any extension or renewal thereof, encumber to, a’ny person or entity,
hereinafter called “Lender,” by deed of trust or mortgage or othe hey securlty instrument
("Leasehold Mortgage") any or all of Opera’s interest under thi$ Lease and the leasehold estate
hereby created in Opera for purposes of financing the consgfiction of the Initial Improvements
or any improvements, additions or modifications to the Premlses or the Initial Improvements
subsequently made, without City’s consent; provided, however no encumbrance incurred by
Opera pursuant to this Section 20 shall, and Opera syall not have the power to incur any
encumbrance that will, constitute in any manner ajien or encumbrance on the fee or any other
interest of City in the Premises. In the event Opéra incurs any encumbrance pursuant to this
Section 20, the Lender having such encumbragice shall have the right at any time during the
Lease Term and the existence of said encun brance to do any act or thing required of Opera
under this Lease, and any such act or thing done and performed by Lender shall be as effective
to prevent a forfeiture or Opera’s rights, finder this Lease as if done by Opera itself.

¥/

20.2  Notices to City and L/ der. Immediately after the recording of any Leasehold
Mortgage executed by Opera pursuant to this Section 20 and containing a power of sale as
defined by the State of Washmgton law, Opera shall, at Opera’s sole cost and expense, record
in the office of the County Recorder of King County a written request executed and
acknowledged by City for a,éopy of any notice of default and a copy of any notice of sale
evidencing said Leasehold’/Mortgage to be mailed to City at the address specified by City in
the request. //

/;

20.3 NOthC/Of Default and Rights to Cure. If the Lender forwards to City an
executed counterp;lrt of the Leasehold Mortgage together with a written notice setting forth the
name and address;of the Lender, then, until the time, if any, that the obligations of Opera under
such Leasehold /Mortgage shall be satisfied of record or the Lender shall give to City written
notice that the/obligations of Opera under such Leasehold Mortgage have been satisfied, the
following shall be applicable:

i

surrender, or modify this Lease shall be binding upon the Lender or affect the lien of

N No action or agreement hereafter taken or entered into by Opera to cancel,
/ the Leasehold Mortgage, without the prior written consent of the Lender.

B. [f City shall give any notice or demand under this Lease to Opera, City shall
at the same time give a copy of each such notice to the Lender at the address
theretofore designated by the Lender. Such copies of notices shall be sent by
registered or certified mail, and shall be deemed given at the time such copy is
deposited in a United States Post Office with postage charges prepaid, enclosed in

an envelope addressed to the Lender.
21-
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C. The Lender shall have the right to perform any term, covenant, condition_or
agreement and to remedy any default by Opera under the Lease, and City shal:
accept such performance by the Lender with the same force and effect as,if
accomplished by Opera; provided, however, that the Lender shall not thereby or
hereby be subrogated to the rights of City.

D. Opera may délegate irrevocably to the Lender the authority to exercise any
or all of Opera's rights hereunder, but no such delegatlo sShall be binding upon City
unless and until either Opera or the Lender shall gwe»to the a true copy of a written
instrument effecting such delegation. Such deleg}tlon of authority may be affected
by the terms of the Leasehold Mortgage itself, ifwhich case the service upon City
of an executed counterpart of the Le:aseholcép//l rtgage in accord with this paragraph,
together with a written notice specifying tp provisions therein which delegate such
authority to the Lender, shall be sufﬁme to give City notice of such delegation.

E. In case of a default of Operg’in the performance or observation of any term,
covenant, condition or agreemenf’on Opera's part to be performed under this Lease,
other than a term, covenant, cgndition or agreement requiring the payment of rent or
other sum of money, if such/dg?ault is of such a nature that the same cannot
practicably be cured by th(e/iender without taking possession of the Premises, then
City shall not serve a notice of election to terminate this Lease pursuant to Section
24 hereof or otherwisg/terminate the leasehold estate of Opera hereunder by reason
of such default, if and so long as:

iff the case of a default which cannot practicably be cured by the
Awithout taking possession of the Premises, the Lender shall deliver to

Clty /4)r10r to the date on which City shall be entitled to give notice of

el thl’l to terminate this Lease, a written instrument wherein the Lender
tifies City that it intends to foreclose and otherwise attempt to obtain title

v '2) and possession of Opera's leasehold interest and if after obtaining title to
and possession of Opera's estate, the Lender shall cure any such defaults;
and

(2) in the case of a default which cannot practicably be cured by the
Lender without taking possession of the Premises, the Lender shall proceed
diligently to obtain possession of the Premises as mortgagee (including
possession by a receiver) and, upon obtaining such possession, shall proceed
diligently to cure such default; and

3) in the case of a default which is not susceptible of being cured by the
Lender, the Lender shall institute foreclosure proceedings and diligently
prosecute the same to completion (unless in the meantime the Lender shall
acquire Opera's estate hereunder, either in its own name or through a
nominee, by assignment in lieu of foreclosure).

22
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The Lender shall not be required to proceed to obtain possession, or to
continue in possession as mortgagee, of the Premises pursuant to Section (2), -
above, or to continue to prosecute foreclosure proceedings pursuant to
Section (3) above, if and when such default shall be cured. Nothing hérein
shall preclude City from exercising any of its rights or remedies with respect
to any other default by Opera during any period of such forbeafance, but in
such event the Lender shall have all of the rights and pro,t,eé/ions
hereinabove provided for. If the Lender, or its nomin;e,/ or a purchaser at a
foreclosure sale, shall acquire title to Opera's lease/hé‘id estate hereunder, and
shall cure all defaults of Opera hereunder which,are susceptible of being
cured by the Lender, or by the purchaser, as th /pase may be, then the
defaults of any prior holder of Opera's leasghold estate hereunder which are
not susceptible of being cured by the Le};n’éf:r (or by the purchaser) shall no
longer be deemed to be defaults hereynder.

F. Notwithstanding anything in th}s;Section to the contrary, the failure or
inability of Opera or of any Lender to;0perate the Premises in the manner and for
the purposes contemplated by the pdrties hereto and described in Section 2.4 of
this Lease shall under no circumﬁt'ances be considered a "default which is not
susceptible of being cured" ur}ge’r this Section 20 and upon such failure or

inability, the Lender shall hz}ye no further rights hereunder and City may proceed
to terminate this Lease in ?c’éordance with the provisions of Section 24 hereof.

G. In case of a defa’/lt by Opera in the performance or observation of any term,
covenant, condition o/r'/agreement of this Lease requiring the payment of Rent or
other sums of monc;)'f, if, before the expiration of ten (10) days after the date of
service of a noticefto terminate this Lease for such cause, the Lender shall have paid
to City all Rent ,a/nd Additional Charges or other sum of money and shall continue
thereafter to pay to City all Rent and Additional Charges or other sum of money
called for in this Lease during the operable period of this provision, City shall not
have the right to cancel or terminate this Lease for a default by Opera pursuant to
Section 24 hereof.

H. /[f this Lease shall be terminated pursuant to Section 24 hereof, or shall
othe?Vise be terminated by reason of a default of Opera hereunder, or if the Lease is
rej e ed by Opera or any other party pursuant to a decree in any bankruptcy,
re?,rganization, arrangement, insolvency or other similar type of proceedings, and if
v%lithin thirty (30) days after such termination the Lender, by written notice to City,
all request City to enter into a new lease of the Premises pursuant to this section,
7then City shall enter into a new Lease with the Lender or its nominee acceptable to
/ City, in City’s reasonable discretion, within thirty (30) days after the giving of the

written notice by the Lender, if the Lender shall comply with the following

provisions:
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Simultaneously with the giving of the notice, the Lender shall deliver to
City a written instrument unconditionally guaranteeing the curing of all defaults of
Opera under this Lease (other than defaults which are not susceptible of being
cured by the Lender) and all defaults of the tenant under the new Lease-which
shall exist on the actual date of delivery of the new lease. The new-Lease shall
commence, and rent and all obligations of the tenant under the.new Lease shall
accrue, as of the date of termination of this Lease. The term of the new lease shall
continue for the period which would have constituted tpc/remainder of the Lease
Term had this Lease not been terminated, and shall be“upon all of the terms,
covenants, conditions, conditional limitations and,dgreements contained herein
which were in force and effect on the date of teré(ination of this Lease.

The new Lease, and this covenant,,sﬁall be superior to all rights, liens and
interests intervening between the date Qf-"fhis Lease and the granting of the new
Lease caused by or resulting from C'}t}ﬁs actions, and shall be free of any and all
rights of Opera hereunder. The pr/oifisions of the immediately preceding sentence
shall be self-executing, and Cit}ﬁshall have no obligation to do anything other
than, upon City’s approval of the new tenant, execute and acknowledge the new
Lease as herein provided, toéssure the Lender or the tenant under the new Lease
good title to the leasehold estate granted thereby. All subleases, rental agreements
and license agreementsfor space in the Premises in force and effect immediately
prior to the delivery of the new Lease shall be assigned and transferred without
recourse by City tosthe tenant under such new lease and each subtenant under such
subleases shall a/tt’é)m to the tenant under the new Lease. The Lender shall,
simultaneously,with the delivery of the new Lease, pay to City (a) all Rent and
other sums of'money due under this Lease on the date of termination of this Lease
and remainirﬁg unpaid; plus (b) all rent and other sums of money due under the -
new lease/for the period from the date of commencement of the term thereof to the
date of delivery of the new Lease; plus (c) all costs and expenses, including
reasonable attorneys' fees, court costs and litigation expenses, incurred by City in
congéction with such termination, the recovery of possession of the Premises,
putting the Premises, including all buildings and improvements thereon in good
condition and repair, and the preparation, execution and delivery of the new
Lease. Simultaneously therewith, City shall pay to the Lender any rentals, less

costs and expenses of collection, received by City between the date of termination

of this Lease and the date of execution of the new Lease, from subtenants or other
occupants of the Premises which shall not theretofore have been applied by City
toward the payment of Rent or any other sum of money payable by Opera
hereunder or toward the cost of operating the Premises and all buildings and
improvements thereon or performing the obligations of Opera hereunder.

If in any instance more than one Lender exercises its right to obtain a new
lease pursuant to this section, then the Lender holding the lien of the highest

priority shall be entitled to the new lease.
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If the Lender shall exercise its right to obtain a new Lease pursuant to this
Section, but shall fail to execute such a new lease within 30 days after being
tendered by City, or shall fail to comply with other material provisions of this
Section, then the Lender shall have no further rights to a new Lease or any other
rights under this Section.

Except as provided in this Section, no mortgage now or hereafter a lien
upon this Lease shall extend to or affect the reversionary interest and estate of
City in and to the Premises and the improvements made thereto by Opera or in
any manner attach to or affect the Premises or the improvements from and after
any expiration or termination of this Lease.

I. In case of an assignment of the Leasch‘“dld Mortgage or change in address of
the Lender, the assignee or Lender, by written notice to City, may change the address to which
such copies of notices are to be sent. City shall not be bound to recognize any assignment of the
Leasehold Mortgage unless and until City shall be given notice of such assignment and the name
and address of the assignee, and thereafter such assngnee shall be deemed to be the "Lender”
under this paragraph. :

20.4  Assignment and Sublettirig. After foreclosure by the Lender or transfer of the
leasehold interest of Opera in lieu of foreclosure, the then successor to Opera's interest in this
Lease shall, by acceptance of the beneﬁts of this Lease, assume Opera's obligations under this
Lease, but only as long as such /successor shall hold the leasehold interest, and such successor,
with the Director’s consent pursuant to Section 19.1, shall be entitled to assign this Lease and
to sublet portions of the Premises, and upon such an assignment only, such successor shall
thereupon be released from all liability for the performance or observance of the covenants and
conditions of this Lease f/to be performed by Opera from and after the date of such assignment,
provided that City shall receive an executed copy of such assignment together with the name
and address of thc7 ignee and shall have consented to such assignment.

20.5 Esfoppel Certificate. At the request of Opera, City shall from time to time,
without additiorfal consideration within ten (10) business days after request, execute and
deliver to the Fender, a potential lender or such other person whom Opera designates, a
certificate ingvriting setting forth the status of the Rent payments under this Lease, whether
City claims/any Default under the terms of this Lease on the part of Opera, and whether there
have beeryany amendments or modifications to the written provisions of this Lease, and such
other fagtual statements as Opera or any Lender, prospective Lender, subtenant, or person or
entity designated by Opera as a potential “major contributor” in connection with improvements
to the Premises requiring the consent or approval of the Director, may request. As used herein,
“majgr contributor” means a contributor donating $1,000,000.00 or more to Opera.

Assignment by City.

If City sells or otherwise transfers the Premises, or if City assigns its interest in this
Lease, such purchaser, transferee, or assignee thereof shall be deemed to have assumed City's

25-
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obligations under this Lease arising after the date of such transfer, and City shall thereupon be
relieved of all liabilities under this Lease arising thereafter, but this Lease shall otherwise
remain in full force and effect. Opera shall attorn to City's successor, Wthh assumes and
agrees to perform all of City’s obligations under this Lease. A

P
Vi

22. Damage and Destruction During Lease Term. i

o
L

22.1 Repairs, Alterations and Further Imnrovement/s/ In the event of damage to or
destruction of any or all of the Opera’s Improvements (excludmg therefrom ordinary wear and
tear requiring maintenance and routine repairs) durmg/the term of this Lease, this Article 22
shall apply.

22.2  Minor Damage or Destruction. /f/ the cost of repairing or reconstructing the
Opera’s Improvements to the condition and fp m prior to such damage or destruction does not
exceed the Floor Amount (“Minor Damage// , Opera shall promptly commence and thereafter
diligently complete such repair and recongtruction of the portion of the Opera’s Improvements
so damaged or destroyed to substant1a11 its condition prior to the occurrence of such Minor
Damage with such alterations as Oper /shall reasonably determine prudent or valuable under
the circumstances, including any changes required to comply with applicable law and with the
then prevailing construction practleés and together with such other changes that Opera may
desire, provided such other changés are approved by City, acting reasonably. City and Opera
agree that the proceeds derivedfrom insurance maintained pursuant to Section 18 shall be
made available to effect such fepair. “Floor Amount” means $1,000,000.00, increased by the
percentage increase in the Index from the Index published most recently prior to the Rent
Commencement Date to the Index published most recently prior to the date of damage or
destruction of the Improvements.

22.3  Major Damage or Destruction. If the cost of repairing or reconstructing the
Opera’s Improvemens to the condition and form prior to such damage or destruction exceeds
the Floor Amount ¢*Major Damage”), then within ninety (90) days after the casualty event
giving rise to suc/h' Major Damage, Opera shall notify the City of Opera’s election either to
repair such Major Damage and reconstruct Opera’s Improvements in accordance with
Section 22.4 below or to terminate this Lease.

22.4 / Repair and Reconstruction of Major Damage. If Opera elects to repair Major
Damage and reconstruct Opera’s Improvements pursuant to Section 22.3 above, Opera shall
promptly adfter such election and diligently thereafter effect such repair and reconstruction of
the portu?n of Opera’s Improvements so damaged or destroyed to substantially its condition
prior to,the occurrence of such Major Damage with such alterations as Opera shall reasonably
determine prudent or valuable under the circumstances, including any changes required to
compl§ with applicable law and with the then prevailing construction practices and together
w1th/such other changes that Opera may desire, provided such other changes are approved by
the Clty, acting reasonably. City and Opera agree that the proceeds derived from insurance
maintained pursuant to Article 18 shall be made available to effect such repair. If the available
insurance proceeds are not adequate to cover the estimated cost of repair, then, within a

§
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reasonable time after such shortfall is determined and, in any event, prior to the
commencement of any repair work (other than emergency repairs), Opera shall provide City
with assurance reasonably satisfactory to City’s Finance Director that a sufficient sum will be
made available to cover such shortfall. To the extent the insurance proceeds are not‘adequate
to cover the actual cost of repair, within a reasonable time after such shortfall 1 7C{/etermined,
Opera shall provide City’s Finance Director with assurances satisfactory to stich official that a
sufficient sum will be made available to cover such shortfall. All repair afid reconstruction
work under this Section 22.4 shall be conducted substantially in the sarffe manner and in
accordance with the requirements and procedures set forth in the Cofistruction Agreement
arising out of this Lease.

22.5  Termination of Lease Following Major Damage. If Opera elects not to repair
Major Damage, and, instead, elects to terminate this Leasc{ unless the parties otherwise agree,
such termination of this Lease shall take effect ninety (3)3‘; days following Opera’s notice to the
City of its election to terminate the Lease. In such cas€ all insurance proceeds shall be retained
by or disbursed to City.

23. Eminent Domain.

23.1 Definitions.

A. “Eminent domain” issthe right of the people or government to take private
property for public use. A/;/used in this Section 23, the words “condemned” and
“condemnation” are coextensive with such right, and a voluntary conveyance by
the City to the condemn6r under threat of a taking under the power of eminent
domain in lieu or afterfcommencement of formal proceedings shall be deemed a
taking within the me;,/aning of this Section 23.

B. “Total condemnation” and “total taking” mean the taking of the entire
Premises under the power of eminent domain or a taking of so much of the
Premises undey such power as to prevent or substantially impair the conduct of

Opera’s busir,l/éss thereon.

C. “Partial condemnation” and “partial taking” mean any condemnation of
the Premises other than a total taking as defined above.

23.2 Effeeét of Total Condemnation. In the event that there shall be a total taking of
the Premises duriné/ the term of this Lease, or any renewal or extension thereof, under the
power of eminent/domain as defined in this Section, the leasehold estate hereby created in the
Premises shall cease and terminate as of the date title to the Premises is taken by the
condemnor. On termination of this Lease by a total taking of the Premises under the power of
eminent domain, all rentals and other charges payable by either party to or on behalf of the
other under ;ﬁe provisions of this Lease shall be paid (or refunded to the extent rent has been
prepaid) uptto the date on which actual physical possession of the Premises shall be taken by
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the condemnor, and the parties hereto shall thereafter be released from all further llablllty in

relation thereto. P

&
#

23.3  Effect of Partial Condemnation. In the event that there shall be a partial taking
of the Premises during the term of this Lease, or any renewal or exten510n thereof, under the
power of eminent domain as defined in this Section, this Lease shall terminate as to the portion
of the Premises so taken on the date title is taken by the conder}qnor or at the time the
condemnor is authorized to take possession of said real property as stated in the order for
possession, whichever is earlier. This Lease shall also terry mate on such date as to the balance
of the Premises once more than ten percent (10%) of thc;/ oor area of the Premises have been
taken and Opera gives written notice of termination tosthe City within thirty (30) calendar days
after the City shall have given Opera written notice of said taking, or in the absence of said
notice, within ten (10) calendar days after the condemnor is authorized to take possession as
stated in the order for possession. If less than such percentage of floor area is taken or Opera
fails to timely elect to terminate, this Lease shall continue in full force and effect as to the
remainder of the Premises not so taken, but/the Base Rent to be paid by Opera shall thereafter
be reduced in proportion to the amount of thé condemned Premises. If the parties cannot agree
upon a just proportion of rent to be abated the amount shall be determined in accordance with
the procedures set forth in Section 33.

4
23.4  Award. Any compensation or damages awarded or payable because of the
taking of all or any portion of the Premises by eminent domain shall be allocated between the
City and Opera as follows: /

/,

A. City shall receive the present value of any lost future rents resulting from
the eminent éomam action which would otherwise be payable to the City by
Opera unde/r this Lease together with the present value of the reversion upon
expirati /n of this Lease of that portion of the Premises taken in the eminent
domain/ actlon both as of the time of taking; the remainder of the award shall be
payablé to Opera. The values of City's and Opera's respective interests in the
Prem;lses shall be established by the same court of law or other trier of fact that
establlshes the amount of the condemnation award, but if there is no court of law
avallable or willing to determine City's and Opera's respective interests, those
mterests shall be determined in accordance with the procedures set forth in
Section 33. The foregoing shall not limit Opera's right to separately pursue
//compensatlon or damages for lost revenues, business interruption and moving
/" expenses, and Opera shall be solely entitled to any such compensation or damages
// free and clear of any claim by the City.
B. The term “time of taking” as used in this subsection shall mean 12:01 a.m.

! of whichever shall occur first, the date title or the date physical possession of the
(>’ Premises or any portion thereof is taken by the agency or entity exercising the

)

eminent domain power.
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23.5 Temporary Taking. If the whole or any part of the Premises or of Opg a's
interest under this Lease be taken or condemned by any competent authority for itstemporary
use or occupancy, and Opera shall continue to pay, in the manner and at the ti/, s herein
specified, the full amounts of the Base Rent, and all other charges payable l;,yVOpera hereunder,
then this Lease shall continue and, except only to the extent that Opera mfaif be prevented from
so doing pursuant to the terms of the order of the condemning authority/’Opera shall perform
and observe all of the other terms, covenants, conditions and obligati/o/ns hereof upon the part
of Opera to be performed and observed, as though such taking or ndemnation had not
occurred. In the event of any such temporary taking, or condemsfation Opera shall be entitled
to receive the entire amount of any award made for such taking, whether paid by way of
damages, rent or otherwise, unless such period of temporary/iise or occupancy shall extend to
or beyond the expiration date of the term of this Lease, ingvhich case such award shall be
apportioned between City and Opera as of such date of gkpiration of the term of this Lease..

24. Default by Opera.

24.1  Definition. The occurrence of any one or more of the following events shall
constitute a default by Opera under this Lease {‘Default”):

" (a) Failure by Opera to mal¢e any payment required as and when due, where
' such failure continue/f‘ fter 10-days written notice from City;
p

(b) Failure by Opera tg’observe or perform any of the covenants, conditions,
or provisions of this Lease, other than the making of any payment, where
such failure sh/e(yl continue after 30 days’ written notice from City;
provided, h0\7€:ver, that if the nature of Opera’s obligation is such that
more than 30/days are required for performance, Opera shall not be in

default if O}/fera commences performance within 30 days after City’s

notice angi/thereafter completes such performance diligently and within a

reasonable time; or

receivergs appointed for Opera’s assets or if Opera makes an assignment for
the bengfit of creditors, or if Opera is adjudicated insolvent, or becomes
subje /?to any proceeding under any bankruptcy or insolvency law whether
domgstic or foreign, or liquidated, voluntarily or otherwise.

(c) Opera f?/or is the subject of a petition in bankruptcy, or if a trustee or

24.2 Cit;{, Remedies. If Opera has defaulted and such default continues or has not
been remedied tojthe reasonable satisfaction of the Director within thirty (30) days after
written notice thereof has been provided to Opera, then City shall have the following
nonexclusive tights and remedies at its option: (a)to cure such default on Opera’s behalf and
at Opera’s sole expense and to charge Opera for all actual and reasonable costs and expenses
incurred by ity in effecting such cure as an Additional Charge, or (b) if but only if the default

(1) is failur¢ to pay Base Rent or (ii) to complete construction of the Initial Improvements in
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accordance with the requirements of this Lease and the Construction Agreement in a material
and substantial respect; provided, however, that if the nature of Opera’s oblfgatlon (other than
monetary obligations and other than vacation or abandonment of the Premlses) is such that
more than thirty (30) days is required for performance, then Opera shalf not be in default if it
ya
commences performance within such thirty (30) day period and theréafter diligently prosecutes
the same to completion. In the event of any inconsistency between the foregoing clause (b)
and any other provision of this Section 24, the provisions of thls clause (b) shall apply and
control.

24.3  Reentry by City upon Termination. Upon-the termination of this Lease, City
may reenter the Premises, using such means as permitted by law, take possession thereof, and
remove all persons therefrom, for which actions Opera shall have no claim thereon or
hereunder. Opera shall be liable and shall reimbugse City upon demand for all actual and
reasonable costs and expenses of every kind angfnature incurred in retaking possession of the
Premises. [f City retakes the Premises, City shall have the right, but not the obligation, to
remove therefrom all or any part of the pers;mal property located therein and may place the
same in storage at any place selected by City, including a public warehouse, at the expense and
risk of Opera. City shall have the right to sell such stored property, after reasonable prior
notice to Opera or such owner(s), aftemt has been stored for a period of thirty (30) days or
more. The proceeds of such sale shall be applied first, to the cost of such sale; second, to the
payment of the charges for storagei if any; and third, to the payment of any other sums of
money that may be due from O[}era to City; the balance, if any, shall be paid to Opera.

244 City’s Non-exé‘]usive Remedies upon Termination due to Default of Opera.
Notwithstanding any reentr,}'/ by City and anything to the contrary in this Lease, in the event of
the termination of this Lea”ée due to Opera’s Default, Opera’s liability for all sums due under
this Lease provided herem shall not be extinguished for the balance of the Lease Term. Opera
shall also be liable to § 1ty for any other amount (excluding consequential or specific damages)
necessary to compe sate City for all the detriment proximately caused by Opera’s failure to
perform its obllgat gns under this Lease or that in the ordinary course of things would be likely
to result therefron mcludmg but not limited to, any costs or expenses incurred in maintaining
Premlses after such Default, and any costs incurred in authorizing others the

City's Remedies Cumulative; Waiver. City's rights and remedies hereunder are
not exclusive, but cumulative, and City's exercise of any right or remedy due to a default or
breath by Opera shall not be deemed a waiver of| or alter, affect or prejudice any other right or
re /edy that City may have under this Lease or by law or in equity. Neither the acceptance of
t nor any other act or omission of City at any time or times after the happening of any event
uthorizing the cancellation or forfeiture of this Lease shall operate as a waiver of any past or
future violation, breach or failure to keep or perform any covenant, agreement, term or

condition hereof or to deprive City of its right to cancel or forfeit this Lease, upon the written
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notice provided for herein, at any time that cause for cancellation or forfeiture may exist, or be
construed so as to estop City at any future time from promptly exercising any gther option,
right or remedy that it may have under any term or provision of this Lease.

25.  Default by City.

Ve
City shall be in default if City fails to perform its obligations g};riaer this Lease within

thirty (30) days after its receipt of notice of nonperformance from Opera; provided, that if the
default cannot reasonably be cured within the thirty (30) day period, City shall not be in
default if City commences the cure within the thirty (30) day period and thereafter diligently
pursues such cure to completion. Upon City’s default, Opera may pursue any remedies at law
or in equity that may be permitted from time to time by /thé laws of the State of Washington.
7

26.  Attorneys' Fees. 7
e
If either party retains the services of an att(/)fﬁey in connection with enforcing the terms of
this Lease, each party agrees to bear its own attorneys’ fees and costs.

7
27.  Access by City. //

City and its agents shall have the/right to enter the Premises at any reasonable time to
examine the same, and to show them-to prospective purchasers, lenders or tenants, and to
make such repairs, alterations, im}/)r’évements, additions or improvements to the Premises or
Premises as City may deem necessary or desirable. If Opera is not personally present to permit
entry and an entry is necessaryyin an emergency, City may enter the same by master key or may
forcibly enter the same, witlgdﬁt rendering City liable therefor, except in the event of City’s
negligence or intentional misconduct. Nothing contained herein shall be construed to impose
upon City any duty of repair or other obligation not specifically stated in this Lease. Unless
the parties agree otherwise or in case of an emergency, Opera shall change the locks to the
Premises only through/City and upon paying City for all actual and reasonable costs related
thereto. /

/
4
28. Holding O.\fer.
7
If Opeygi/remains in possession of all or any part of the Premises after the expiration of the
Term here?f with City’s express or implied consent, such tenancy shall be from month-to-
month only, and not a renewal hereof or an extension for any further term, and in such case,
Opera shiall pay City rent in an amount that the parties shall negotiate; provided, however, that
if the parties cannot agree on the amount of rent within 30 days from the expiration of the
Ter;nf then such holding over shall be deemed to be without City’s consent. If Opera remains
in //ﬁossession of all or any part of the Premises without City’s consent, such tenancy shall be
f10m month-to-month only, and not a renewal hereof or an extension for any further term, and
7“1n such case, Opera shall pay City rent in an amount equal to One Hundred Fifty Percent
(150%) of the then-current Base Rent for the entire time Opera thus remains in possession and
Opera shall hold City harmless from all damages resulting from Opera’s failure to surrender

the Premises or any portion thereof, including, without limitation, claims made by a
31-
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succeeding tenant resulting from Opera’s failure to surrender the Premises or any portion
thereof. All provisions of this Lease, except those pertaining to the amount of Base Rent
payable and Term, shall apply to such month-to-month tenancy. /

!

[f Opera performs all of the obligations under this Lease on its part to be performed, it
shall have quiet enjoyment of the Premises throughout the Lease Term without hindrance or
disturbance by any person any person holding by or through City./

29.  Quiet Enjoyment.

30. Notices.

Any notice, demand or request required hereunder shéll be given in writing to the party's
address set forth in Section 1.9 hereof by any of the follo’(ving means: (a) personal service;
(b) commercial or legal courier; or (c) registered or certified, first class mail, postage prepaid,
return receipt requested. Such addresses may be cha’ﬁged by notice to the other parties given
in the same manner as above provided. Notices shall be deemed to have been given upon the
earlier of actual receipt, as evidenced by the deliverer's affidavit, the recipient's -
acknowledgment of receipt, or the courier’s reé/eipt except in the event of attempted delivery
during the recipient’s normal business hour/s/e/zt the proper address by an agent of a party or by
commercial or legal courier or the U.S. Pgstal Service but refused acceptance, in which case
notice shall be deemed to have been glven upon the earlier of the day of attempted delivery, as
evidenced by the messenger’s afﬁdavwof inability to deliver stating the time, date, place and
manner in which such delivery was attempted and the manner in which such delivery was
refused, or on the day 1mmed1ately/followmg deposit with such courier or, if sent pursuant to
subsection (c), forty-eight (48) hg)'hrs following deposit in the U.S. mail.

31. Successors or Assigns.
VA

All of the terms, condltlons covenants and agreements of this Lease shall extend to and
be binding upon City, Opera and, subject to the terms of Section 19, their respective heirs,
administrators, executofs, successors and permitted assigns, and upon any person or persons
coming into ownershlp or possession of any interest in the Premises by operation of law or
otherwise.

32. Opera Authority and Liability.

Opera watrants that this Lease has been duly authorized, executed and delivered by
Opera, and that Opera has the requisite power and authority to enter into this Lease and
perform its obllgatlons hereunder. Opera covenants to provide City with evidence of its
authority and the authorization of this Lease upon request.

/

33. Dispute Resolution.
Phe parties shall make their best efforts to resolve disputes as expeditiously as possible

through negotiations at the lowest possible decision-making level, and in the event such
-32-
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negotiations are unsuccessful, to participate in good faith in the mediation process described
below prior to either party initiating any judicial process.

If an issue cannot be resolved by negotiations between subordinate staff of Opera and
Seattle Center, the matter shall be referred to the Director and the Opera Executive Director. If
those officials are unable to resolve the dispute within a period of 15 days after the matter has
been formally referred to them for resolution, they shall meet during the irr’i'mediately
succeeding seven (7) days to select a mediator to assist in the resolutlon/of such dispute. [fthe
Director and the Opera’s Executive Director cannot agree upon a me/d1ator within such seven
(7) day period, either party may apply to the American Arbitration Association for the appoint-
ment of a mediator according to the process that is established by such entity for such action.
Opera and City shall share equally the cost charged for the mediation of any dispute.

34, Recording.

The parties agree that a memorandum of this Lease substantially in the form of Exhibit
34.1, attached, shall be recorded in the office of the K mg County Recorder with reasonable
promptness after Opera obtains a lot line adj ustn/wnt for the Premises.

35.  Force Majeure. /7/

Neither City nor Opera shall be deeméd in default hereof nor liable for damages arising
from its failure to perform its duties or othgatlons hereunder if such is due to any cause
beyond its reasonable control (“force niajeure "), including, but not limited to an act of Nature,
act of civil or military authority, fire, flood, windstorm, earthquake, strike or labor disturbance,
civil commotion, delay in transport’zition governmental delay, inability to obtain permits
despite Opera’s documented dlllgent pursuit thereof, terrorist act or war; provided, however,
that the foregoing shall not excuse Opera from the timely payment of Rent and Additional
Charges due hereunder, when/due
A
36.  Execution by City and Opera.

Neither City nor Qpera shall be deemed to have made an offer to the other party by
furnishing the other party with a copy of this Lease with particulars inserted. No contractual or
other rights shall eXist or be created between City and Opera until this Lease has been
approved by app}oprlate legislative authority and executed by the parties hereto. City shall
have no liabilityto Opera and shall have the right to terminate this Lease upon written notice
to Opera if thig'Lease is legislatively disapproved.

37. Time ¢f Essence; Time Calculation Method.

Time is of the essence with respect to this Lease. Except as otherwise specifically
provided, any reference in this Lease to the word “day” means a “calendar day”; provided,
however, that if the final day for any action required hereunder is a Saturday, Sunday or City
holiday, such action shall not be required until the next succeeding day that is not a Saturday,
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Sunday or City holiday. Any reference in this Lease to the word “month” means “calendar
month.”

38. Public Benefits.

City's willingness to enter into this Lease with Opera is predicated, in part, on the nature
of Opera’s business and the compatibility of such business with the use of the remainder of
Seattle Center and the benefits accruing to the public through Opera’s use of the Premises.

The parties agree that, with respect to the Initial Improvements, anticipated benefits include (i)
Opera’s capital investment in the Premises, (ii) the sustainable technologies that will be
utilized in development of the site, and (iii) the expected LEED certification for the Premises.
Opera shall report to the City regarding implementation of such benefits within 60 days of
receipt of the Certificate of Occupancy for the Initial Improvements. In addition, continuously
throughout the Lease Term, Opera agrees to provide the following benefits, or an equivalent
replacement approved by the Director, and to submit an annual report thereof to the Director as
required by Section 5.1: (i) education programs for students, reported by the number and age
groups of students served; (ii) education events, activities and outreach efforts provided to the
public by Opera, reported by the number and type and of event; (iii) Opera employment,
reported by number of Opera employees, both full and part-time; (iv) if and to the extent and
for such periods as Opera has no need for the space itself, collaboration with other groups to
make office and rehearsal space available to activate and invigorate the Mercer corridor; and
(v) when relevant, other collz}boratlve efforts of benefit to the public and Seattle Center.

39, City’s Control of Pnémises and Vicinity.

All common and other facilities provided by City in or about the Premises, including any
parking areas, are subject to City’s exclusive control and management by City. Accordingly,
City may do any and'all of the following (among other activities in support of the Seattle
Center Department of other municipal objectives), all without incurring any liability
whatsoever to Op’era'

39.1 / Change of Vicinity. City may increase, reduce, or change in any manner
whatsoever the number, dimensions, and locations of the walks, buildings, landscaping, utility
lines and poles service areas, roads, sidewalks and parking areas in the vicinity of the
Premises./ Notwithstanding the foregoing, if City’s Seattle Center department controls or
determmes any construction or reconstruction of Mercer Street and/or Memorial Stadium that
advers;ly affects Opera’s truck access to the Premises and to McCaw Hall from the south side
of the/Premises City agrees to provide equivalent alternative access both during and after any
such!constructlon In addition, City shall use its best efforts to ensure that any such

'pstructlon or reconstruction does not unreasonably disrupt Opera’s normal business
Zaeratlons at the Premises.

39.2  Traffic Regulation. City may regulate all traffic within and adjacent to the
Premises, including the operation and parking of vehicles of Opera and its invitees, employees,

and patrons.
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40.

39.3  Display of Promotional Materials. City may erect, display, and remove
promotional exhibits and materials and permit special events on property adjacent to and

nearby the Premises. /

r
W
¥
39.4 Change of Businesses. City may determine or’change the size, number, and
type and identity of concessions, stores, businesses and opefations being conducted or
undertaken in the vicinity of the Premises and to operate/and to authorize others to engage in

any and all forms and locations of business activity a} the Seattle Center.

39.5 Entrance Charges. City may imposé a reasonable charge for admission to the
Seattle Center and the facilities thereon, but shall'not impose any charge for access to the
Premises. ,/

5

39.6  Rules and Regulations. Cit§ may promulgate, from time to time, reasonable
rules and regulations regarding the use and occupancy of all areas of the Seattle Center other
than the Premises. 7

39.7 Hours of Operation City may determine the days and hours the Seattle Center
and various business operations gther than the Premises will be open to the public.

Naming Rights.

Opera may propose to/rename the Mercer Arena and to name any internal rooms, areas

and components thereof fopﬁo longer than the Lease Term. Names and naming rights
agreements shall be subjc;ct to the Director’s approval, which shall not be unreasonably withheld.

41.

42.

/
Signs and Ad\;é'rtising.
7

41.1 &g@ Opera may install permanent signage on the exterior of the Premises and
may display te v ﬁorary signs or banners on or about the Premises to advertise its opera or
special events}?All aspects of the signs are subject to the Director’s prior written approval,
whose approyal shall be given or withheld in his or her reasonable discretion within seven (7)
business days of a written request; provided, however, that the Director’s failure to respond in
writing sh,e,i'i'l constitute approval of the request. Three-sheet posters used to advertise Opera’s
current s¢hson performances shall not require the Director’s approval.

41.2  Advertising. Except as provided in Section 41.1, Opera shall not install or
displdy nor permit others to install or display any commercial advertising on the exterior of the
Premises.

Entire Lease; Applicable Law: Amendments.

This Lease and the Exhibits attached hereto, and by this reference incorporated herein,
together with the Construction Agreement and Covenant Agreement, if and when executed, set
forth the entire agreement of City and Opera concerning the Premises, and there are no other
agreements or understanding, oral or written, between City and Opera concerning the

-35-
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Premises. Any subsequent modification or amendment of this Lease shall be binding upon
City and Opera only if reduced to writing and signed by the Director and an authorized officer
of Opera. This Lease shall be governed by, and construed in accordance with the laws of the
State of Washington.

43. Partial Invalidity.

If any court determines that any provision of this'Lease or the application hereof to any
person or circumstance is, to any extent, invalid oryu’nenforceable, the remainder of this Lease,

or application of such provision to persons or cir/eﬁmstances other than those as to which it is

held invalid or unenforceable, shall not be affecfed thereby and each other term, covenant or

condition of this Lease shall be valid and be gnforced to the fullest extent permitted by law.

44. Counterparts.

This Lease may be executed by tlic parties in counterparts, which, taken together,
constitute the entire Lease. y

45, Headings.

in this Lease are used for purposes of convenience and do not

The section headings uz/e
ént of the sections.

alter in any manner the cor}
/)

7

46.  Context. Y
Whenever appr%priate from the context, the use of any gender shall include any other or
all genders, and the fingular shall include the plural, and the plural shall include the singular.
Words such as “hefein,” “hereunder” and the like refer to this Lease in its entirety and not to a

. ./ .
particular section;or subsection hereof.

/

Y/
47, Negotiat é Lease.

The pa;tties to this Lease acknowledge that it is a negotiated agreement, that they have had
the opportunity to have this Lease reviewed by their respective legal counsel, and that the
terms and/conditions of this Lease are not to be construed against any party on the basis of

/, )
such party's draftsmanship thereof.

-36-
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:P’l
7
e

IN WITNESS WHEREOF, the parties hereto have executed this 1nstr}1ment the day and year

indicated below. ¥
/
7/

CITY OF SEATTLE SEATTELE OPERA
By: By: /
Robert Nellams, Director Kelly Tweeddale,
Seattle Center Department / Executive Director
/' Seattle Opera
4
e
/
e
7
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STATE OF WASHINGTON )
)ss.  (Acknowledgement for City)

COUNTY OF KING )

On this day of , 200_, before me, the undersigned, a Notary Public in and for the
State of Washington, duly commissioned and sworn personally appeared , known to
me to be the of the Seattle Center Department of CITY OF SEATTLE, the

party that executed the foregoing instrument as City, and acknowledged said instrument to be the free
and voluntary act and deed of said party, for the purposes therein ;mentioned, and on oath stated that
he/she was authorized to execute said instrument. p

WITNESS my hand and official seal hereto affixed the day‘«z{nd year in the certificate above written.

[Signature/ {") [Printed Name]

NOTARY PUBLIC in and for the State of Washmgton residing at

My commission expires

F

IR

s
STATE OF WASHINGTON ),*/

“) ss.  (Acknowledgement for Opera)
COUNTY OF KING 7))

4
P’
;

Onthis ___ dayof / » 200_, before me, a Notary Public in and for the State of
Washmgton duly commissioned/and sworn, personally appeared , to me known to be
the of SEKTTLE OPERA, the entity that executed the foregomg instrument as
Opera; and acknowledged to- fhe that he signed the same as the free and voluntary act and deed of said
entity for the uses and pu7’§es therein mentioned and that he was authorized to execute said instrument

for said entity.

WITNESS my hand ar}dl official seal the day and year in this certificate above written.
7

I

[Signature] [Printed Name/

,

A
NOTARY PUBLIC in and for the State of Washington residing at
My commission’ expires )

-38-
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EXHIBIT 1.1 /

Legal Description 7

Block 53, D.T. Denny s Home Addition to City of Seattle /Volume 3 of Plats, Page 115.
Reserving unto City the exclusive use of any portion thereof lying outside the current footprint of
the Mercer Arena building and, except as set forth in the Lease, the ground rights below Opera’s
Improvements as constructed, and the air rights moré than 85 feet above the finished grades

surrounding the existing Mercer Arena building, measured in accordance with the provisions of
SMC 23.86.006 as in effect on the Effective Daté.
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MERCER STREET

EXHIBIT 1.1.2

Premises Site Plan /’
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Exhibit 12.1. Conceptual Plan for Initial Improvements - Stacking Diagram
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EXHIBIT 12.1

Conceptual Plan for Initial Improvements -~

/
/
K4

The site of the Mercer Arena will become the new home for Seattle Opera, housing the
administrative offices, rehearsal, and technical support facilities which are anticipated to include
both costume and scene shops. The current building, located-at the southwest corner of Mercer
Street and 4th Ave. North, is approximately 59,850 sq. ft. /aﬁd is directly adjacent to and shares a
wall with McCaw Hall, Seattle Opera’s main performange venue. Opera proposes to replace or
renovate the existing Mercer Arena with a new facility,'t/hat provides at least 120,000 sq. ft. of
actual program space (program to be confirmed by s9l/e:cted architect) preliminarily illustrated in
the drawing shown on Exhibit 12.1, page 2. One component of the technical support facilities
will be a scene shop, ideally located directly adjacent to the rear of the McCaw Hall stage and
connected by an acoustical door, enabling scenc;tfy to be moved between the two facilities. City
and Opera are also in agreement that the street/level must be activated to enhance the pedestrian
experience. No final decision has been madc;l'/regarding how this will be accomplished, but the
design architect in partnership with Seattle’Opera and Seattle Center will explore several
possibilities. Additionally, there is a potgﬁtial for limited co-development and/or sublease options
for other organizations compatible with’Seattle Center and the theater district,

CEN Mercer Arena Lease ORD Att. 1.doc

W



EXHIBIT 18.1

Opera-Furnished Property and Liability Insurance

18.1.1. General. Opera (and, during the course of construction of Initial Irp;ﬁrovements unless
otherwise indicated, Opera’s construction contractor(s)) shall obtain and thereafter maintain
continuously throughout the term of this Agreement, at no expense to the City, insurance that
complies with this Exhibit 18.1. For all required coverages, the minimum limits of liability may
be satisfied by a primary policy or a combination of primary and excess/umbrella policies. In
addition, all insurance policies and coverages shall be subject to commercially reasonable
deductibles.

7
18.1.2. Coverages and Minimum Limits of Liability.  ’

18.1.2.1 Commercial General Liabili}y”(CGL) Insurance:
Coverages o Limits of Liability
Premises/Operations ) $5,000,000 each occurrence bodily injury
Contractual ) and property damage combined single

Independent Contractors ) ./ llmlt (CSL)
- Host Liquor Liability* )’
Personal/Advertising Injury* $1,000,000 each offense
Stop Gap . $1,000,000 each Accident/Disease/Employee
Fire/Tenant Legal * - $1,000,000 each Occurrence

*Not applicable to Opqpa;'g construction contractor
18.1.2.2. Liquor Liability Insurance*. If alcoholic beverages are sold at any event,
Opera shall obtain and maintain Liquor Liability Insurance with minimum limits of
liability of $2;000,000 each Common Cause (an Opera caterer may satisfy this
requlrement by furnishing evidence of insurance that meets the requirements of this
Exhibit). -

¢4

*Not appllcable to Opera’s construction contractor

18. 1 2 3. Pyrotechnic Liability Insurance*. If the Seattle Fire Marshall requires a
pyrotechmcs permit for any activity, Opera shall obtain and maintain Pyrotechnic
“Liability Insurance with a minimum limit of liability of $2,000,000 CSL (an Opera
" pyrotechnic operator may satisfy this requirement by furnishing evidence of insurance
¢ that meets the requirements of this Exhibit). The minimum limits of liability may be
satisfied with primary limits, or any combination of primary and excess/umbrella liability
limits.

*Not applicable to Opera’s construction contractor
-1-
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18.1.3.

18.1.4.

18.1.2.4. Automobile Liability Insurance for owned, non-owned, leased orfhlred
vehicles, with a minimum limit of liability of $1,000,000 CSL. N

18.1.2.5. Property Insurance* on an all risks basis, excluding eart}/lqﬂake and flood,
covering trade fixtures and business personal property on a replaceinent cost basis.

*Not applicable to Opera’s construction contractor

General Conditions.

18.1.3.1. Opera’s insurance policies shall be issue ‘y insurers rated A-VII or higher in
the A.M. Best's Key Rating Guide and licensed } do business in the State of Washington
or procured as surplus lines under the prov1}s;);ns of chapter 48.15 RCW.

18.1.3.2. Opera’s liability insurance shall ficlude The City of Seattle as an additional
insured for primary and non-contributogy limits of liability and contain to a severability of
interest clause. With respect to CGLyinsurance (including, if applicable, liquor and
pyrotechnic liability insurance), it rﬂ{‘lst be documented that the City is an additional
insured either through appropriatg’blanket additional insured policy wording or by
attaching an appropriate additic fial insured endorsement to the policy.

18.1.3.3. Opera’s property j
of subrogation against Ci

surance shall contain a waiver of the property insurer’s rights

18.1.3.4. Opera is res| Sonsible for payment of any claim within any deductible or self-
insured retention.

4

18.1.3.5. In the | '(/ent of cancellation, Opera’s insurer shall provide the City with written
notice thereofgincluding the reason therefor, delivered or mailed at least 45 days prior to
the effectlve/ ate of the cancellation, except that with respect to surplus lines insurance
procured uy {der the provisions of Chapter 48.15 RCW, the notice period shall be not less
than 30 de"lys and with respect to cancellations due to nonpayment of premiums, the
notice geriod shall be not less than 10 days.

Evifdence of Insurance.

f(l 4.1. Opera’s and Opera’s contractor’s authorized insurance representatives shall

rnish City with a certificate of insurance evidencing compliance with the coverage,
minimum limits of liability and other terms and conditions of this Exhibit, including true
copies of the additional insured policy provisions of the CGL and, where required, Liquor
and Pyrotechnic Liability insurance policies.

CEN Mercer Arena Lease ORD Att. 1.doc



18.1.4.2. Insurance certification shall be sent to each of the following.

(Electronic copy only)

City of Seattle City of Seattle

Risk Management Division Atttention:

Fax: (206) 470-1279 305 Harrison Street

Email: riskmanagement@seattle.qov Seattle, WA 98109
Fax: (206) 233-3950
Email:

City-Furnished Property Insurance

18.2.1. Property Insurance. Unless Opera otherwise directs from time to time by not less than
sixty (60) days’ notice to, City shall, at Opera’s cost and expense, maintain property insurance
and/or self-insurance providing “all risks” of physical loss or damage, including earthquake and
flood, with an amount of insurance or self-insurance not less than the replacement cost of
Opera’s Improvements. Opera shall cooperate with City to allow City’s property insurance
representatives access to the bulldmg from time to time to for inspection purposes.

18.2.2. Limitations on City Proper’w Insurance Coverage. City-furnished property insurance shall
include Opera’s Improvementsybut shall exclude Opera’s or any Subtenant’s trade fixtures or
business personal property. /

18.2.3. Insurance Durmg}Constructlon At the time any Opera contractor mobilizes on or about
the Premises for purposes of constructing the Initial Improvements or any subsequent major
structural alterations, dnd continuously until the completion of such construction, City shall
provide Builder’s RlSk property insurance for the Premises, including Opera’s Improvements.
Opera shall notrnyCIty s Risk Management Division by telephone at (206) 615-1507 or by fax at
(206) 470-1275 riot less than thirty (30) days prior to the mobilization of any Opera contractor on
the Premises and shall fully cooperate and assist in the completion of applications and in any
other tasks necessary to facilitate securing such insurance coverage. Opera shall reimburse City
as an Additional Charge for the cost of such Builder’s Risk insurance based upon City’s
Builder’s/Risk rate multiplied by the completed value of the improvements (i.e., the initial
replacemient value of the building plus the hard costs and soft costs of the improvements).

18. 2/ Evidence of Insurance. City shall cause its authorized insurance broker to issue evidence
of property insurance to Opera and, when applicable, its contractor.

/
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18.2.4 Damage and Destruction. If the Premises or the Building are rendered partially
or wholly untenantable by fire or other casualty:

18.2.4.1. City shall proceed with reasonable diligence as soon as sufficient insurance,
self-insurance and/or other funds are available therefor, to prepare plans and
specifications for, and thereafter to carry out, all work necessary to repair or replace the
Premises or Building or any portions thereof that were damaged or destroyed by a fire
or other casualty. However, City retains the sole option to not repair or replace the
Building or Premises for any reason, in which case City shall advise Opera of City's
election to terminate this Lease by giving at least a thirty (30) day notice to Opera.

18.2.4.2. If City elects to repair or replace the Building or Premises, Opera shall
proceed with reasonable diligence as soon as sufficient insurance, self-insurance and/or
other proceeds and other funds are available therefor (in any event, within twenty-four
(24) months from the date of the occurrence of a fire or other casualty), to repair or
replace trade fixtures and business personal property that has been damaged or
destroyed.

18.2.4.3. Rent and Additional Charges shall be abated in the proportion that the
untenantable portion of the Premises bears to the whole Premises, in the City’s sole
determination, for the period from the date of the fire or other casualty until either the
completion of the repairs and restoration or the termination of this lease at the City’s

. option as provided herein.

18.2.4.4. If the Building or Premises cannot be repaired or replaced within twenty-four
(24) months from the date of the occurrence of the fire or other casualty, or if thirty
percent (30%) or more of the Building interior area is damaged or destroyed (regardless
of whether the Premises are damaged or not) Opera may terminate this Lease upon
sixty/(60) days’ written notice to the City.

18:2.4.5. Except in the event of City’s gross negligence, intentional misconduct or
breach of this Lease, City shall not be liable to Opera for damages, compensation or

~ other sums for inconvenience, loss of business or disruption arising from any repairs to

or restoration of any portion of the Building or Premises or to the termination of this
Lease as provided herein.
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EXHIBIT 34.1
Form of Memorandum of Ground Lease

o~

RECORDED AT THE REQUEST OF AND
AFTER RECORDING RETURN TO:

Russell F. Tousley, P.S.

Tousley Brain Stephens, PLLC i
1700 Seventh Avenue, Suite 2200 "
Seattle, WA 98101-4416 4

/

MEMORANDUM OF GROUND LEASE
(City of Sea/ttle/Seattle Opera)

Grantor/Lessor: THE CITY OF SEATTLE, a Washington municipal corporation
Grantee: SEATTLE {OPERA, a Washington non-profit corporation
Abbreviated Portion of'Block 53, D.T. Denny’s Home Addition to City of
Seattle /

/

Legal Description: ~ Complete Legal Description is set forth in Exhibit A attached
hereto

Assessor’s Tax /’

Parcel ID #: / 198820-0700
Reference # ) /
(if applicable): N/A
' /
7
THIS MEMORANDUM OF GROUND LEASE is dated as of , 200,

by and etween THE CITY OF SEATTLE, a municipal corporation of the State of
Washlngton (“Lessor”) and SEATTLE OPERA, a Washington non-profit corporation
' (“Lessee”)

1. Premises. Lessor has leased to Lessee, upon the terms and conditions of
that certain lease between the parties dated as of , (the “lease”), which terms
are incorporated by this reference, that certain real property 51tuated in the City Seattle,

/ng, County Washington, more particularly described on Exhibit A. attached hereto.
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2. Term. The Lease is for a term of thirty (30) years commencing on

and ending on , unless extended. "Lessee has the right

to extend the term of the Lease for one (1) additional term of thirty (30) years, which
extension right, if exercised, would result in the term of the’ Lease first expiring on

&

3. New Lease. The Lease provides that unde‘rr/ certain mrcumstances a lender

with a leasehold mortgage on Lessee’s leasehold estatcymterest in the Premises may cause

a new replacement lease for the Premises on substantially the same terms as the Lease to
come into existence. -

4. Purpose of Memorandum of Le‘é/se. This Memorandum of Ground Lease
is prepared for the purpose of recordation ar}d/in no way modifies the Lease.

v
DATED as of the day and year first above written.

LESSOR:  THECITY O};“/:'/'SEATTLE, a municipal
corporation of the State of Washington

J

By:

Its:

LESSEE:  SEATTLE OPERA, a Washington
non-profit corporation

Its:
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STATE OF WASHINGTON ) :
)ss.  (Acknowledgement for City)

COUNTY OF KING )
On this day of , 200_, before me, the undersngned a Notary Public in and
for the State of Washington, duly commnssnoned and sworn personall)}fappeared

, known to me to be the of the Seattle Center

Department of CITY OF SEATTLE, the party that executed the foregoing instrument as City,
and acknowledged said instrument to be the free and voluntary /act and deed of said party, for the
purposes therein mentioned, and on oath stated that he/she was authorized to execute said
instrument.

WITNESS my hand and official seal hereto affixed th -'4ay and year in the certificate above
written. ;

[Signature] [Printed Name|

NOTARY PUBLIC in and for the State/f/Washmgton residing at
My commission expires

STATE OF WASHINGTON ) '

) ss.  (Acknowledgement for Opera)
COUNTY OF KING / ) -
On this day of 7 , 200_, before me, a Notary Public in and for the State
of Washington, duly ¢ mmissioned and sworn, personally appeared , to me
known to be the ./ of SEATTLE OPERA, the entity that executed the

foregoing mstrumer(t as Opera; and acknowledged to me that he signed the same as the free and
voluntary act and-deed of said entity for the uses and purposes therein mentioned and that he was
authorized to eg(écute said instrument for said entity.

WITNESS my hand and official seal the day and year in this certificate above written.

¥,

I
7
7,
/Sig,mal)x;?g ] [Printed Name]

NOTARY PUBLIC in and for the State of Washington residing at

My commission expires
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EXHIBIT A

2N
-

4
(EXHIBIT INTENTIONALLY LEFT BLANK)
y’/
7

b
4

Legal description to be inserted and document recorded fo’ﬁowing lot line adjustment.

v
s
v

/
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STATE OF WASHINGTON - KING COUNTY

--88S.

221086
CITY OF SEATTLE,CLERKS OFFICE

Affidavit of Publication

No. TITLE ONLY

The undersigned, on oath states that he is an authorized representative of The Daily Journal of
Commerce, a daily newspaper, which newspaper is a legal newspaper of general circulation and it is now
and has been for more than six months prior to the date of publication hereinafter referred to, published in
the English language continuously as a daily newspaper in Seattle, King County, Washington, and it is now
and during all of said time was printed in an office maintained at the aforesaid place of publication of this
newspaper. The Daily Journal of Commerce was on the 12" day of June, 1941, approved as a legal
newspaper by the Superior Court of King County.

The notice in the exact form annexed, was published in regular issues of The Daily Journal of

Commerce, which was regularly distributed to its subscribers during the below stated period. The annexed
notice, a

CT:122629-122632

was published on

02/28/08

The amount of the fee charged for the foregoing publication is the sum of § 63.23, which amount
has been paid in full.

Wit
W \\\c\é\ § A':{‘""/,'».
NGER & B,

NN eeersrren s Y .
S Bl Af'i\’,o,":':_’-}p 2 Subscribed and s o before me on
N 5:%_."‘.;\\ 3 Y, 2
S TS \OTAAY iz
S §  eme— 12
TR . .
Z PO NE S Notary public for the State of Whshington,
- )f.‘oly. QAT N A .
I $4 AN ing in Seattle
/ 2oy o2t N\
At pt ] eliatien

)
N
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State of Washington, King County

RN
le.'fl
ITLE-ONLY PUBLICATION, -,

ext of the.fOllowitg ofdinanads,

the City Council'on g'ébruary 1'9i
% Y e only, wi

by maile, u‘po,n reqitést,'oF can ba a sed

:s0léctroniga] ly:athtf S/clerk.ciskdattle o g,

'thr féxfthl?; informatjon, gontgct the, Seattle
ity Clork at Gonador SRRICL e Seaty
S Slork ot ogg ok EETE g

.- QRDINANCE NO 1233y
N AN QRDINANCE:aprrp' riating money to
‘pay certhin audited claimé and drdering the
:paytent therss bl N
. ORDINANCE No; Tzeesi 7
' s AN ORDINANCE felating to the Shdttle

. Dépnrtméht’of}?t’irkﬁhndl}lecreétioq; atitho-
© rizing,/the <Supg;‘i_n§e,ndent'_ to:‘e,nten,imo‘m.

iliease Agreement with Seattla Junior, Golf

- 'Poiinddtion (dba The’ First Tee of Greater-
! Seattle) for 8pace at the City's Jefféraon Park,

Gulfigl_l‘xbhgus‘e,._ T R

ORDINANGENO. 132680, -

» 1“AN.ORDINANCE felating't5 thie Saatile

C,e_'qtgj' Dej artment; authorizing exegution of
-, a'grouind leags with Seattle Opera for .‘prdf-‘
' %rt)( that includes Motcer Arena-at Sehttle

Center, | PSS : i ’

St I L
- ORDINANCE NO. 124635 e
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rights in PU's"Tolt Pipélire’ right‘offway
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iighié't_p'King County for the Kirg Cotnty
Brightwater treatmentifacility’s dtilityitun.
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