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Legislative Department
Office of City Clerk

Memorandum
Date: September 24, 2007
To: Councilmembers

From: Laurel Humphrey for Judith E. Pippin, City Clerk /W"

Subject: ‘Mayor's Return of Council Bill No. 116012, Unsigned
(relates to the selection of providers of and standards for indigent public defense
services)

On August 21, 2007, Mayor Nickels returned Council Bill No. 116012 (Ordinance 122493) to this
office without his signature of approval. This is the Bill relating to the selection of providers of and
standards for indigent public defense services, and amending Ordinance 121501.

Attached is the Mayor's letter of explanation, in which he describes forthcoming legislation on this
matter that will be submitted for review and approval. No further action from the Council is
required at this time.

600 4th Avenue, 3rd Floor, Seattle, Washington 98104
(206) 684-8344  Fax: (206) 386-9025 TTY: (206) 233-0025
email: clerk@ci.seattle.wa.us
Accommodations for people with disabilities provided upon request. An equal opportunity-affirmative action employer
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Gregory J. Nickels
Mayor of Seattle

September 21, 2007

The Honorable Sally Clark

The Honcrable Richard Conlin O
The Honorable David Della 'i [
The Honorable Jan Drago

The Honorable Jean Godden )
The Honorable Richard Mclver Fﬂ
The Honorable Tom Rasmussen ‘__j;
The Honorable Peter Steinbrueck P
Seattle City Council

CH-02-10

Dear Council members Clark, Conlin, Della, Drago, Godden, Mclver, Rasmussen,
and Steinbrueck:

Due to the schedule conflict between the enactment of CB 116012 and the current
request for proposal (RFP) process for selecting new services for the defense of
indigents, and in order to enact needed changes for the upcoming contract, we
have agreed to the following revised provisions regarding the selection of and

standards for public defenders. New legislation that includes these provisions will
be submitted to the Council for review and approval.

Below is an outline for handling the new RFP process for public defense. To
facilitate this approach and to allow the new RFP process to begin, we have
agreed that the City issue the requests for proposal for public defense services
and award a contract in the first quarter of 2008. However, the current contract will
be extended for six months to June 30, 2008 should additional time be needed.

RFP Review Panel: The RFP review panel will have a total of six members plus
two alternates. Two members will be City employees: one with expertise in
financial management and one with expertise in contract administration. Four
members will be selected based upon the recommendations of the King County
Bar Association (KCBA). The KCBA will recommend to the Mayor a minimum of
six people to serve on the panel, to allow for alternates in case one or more of the
recommended members is unable to serve due to scheduling conflicts or other
reasons. The Mayor will also identify alternates, with the same expertise as
described above, in case one of the city staff members is unable to serve. The

review panel will also review the RFP prior to its issuance. The new RFP review
panel will have all new panelists from the current panel.
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Seattle City Hall, 7th Floor, 600 Fourth Avenue, P.O. Box 94749, Seattle, WA 98124-4749 ]
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Caseload Evaluation: The RFP panel will be selected and serve only for the
duration of the RFP process. The new legislation will not include language that
requires the RFP panel to review the Washington State Bar Association caseload
recommendations. However, consistent with the 1989 Budget Intent Statement,
City agreements with indigent public defense service providers shall require
caseloads no higher than 380 total assigned cases, not closed cases, per-attorney
per-year.

Primary Agency; The primary agency will have a minimum of fifteen attorneys.

Secondary Agency: The secondary agency will have a minimum of seven
attorneys to handle conflict cases as well as other cases. Currently, there are five
trial courts in session at any given time and additional pre-trial and domestic
violence courts at the same or other times. With seven attorneys, the secondary
agency should be able to dedicate one attorney for each courtroom plus have a
back-up attorney.

Third Agency: The City will contract with a third agency for one attorney FTE to
handle an estimated 75 to 150 conflict cases (these are cases in which both the
primary and secondary agencies have a conflict; currently they are handled by
private attorneys).

Administration of conflict cases: The City will contract with one of the three
contract agencies for the administration of assigned counsel cases.

Contract Term: The Director of Executive Administration (DEA) may execute
agreements for public defense for a term not to exceed three years.

Sincerely,

G CKELS
or of §eattle

cc: The Honorable Ronald Mamiya, Presiding Judge, Seattle Municipal Court
Regina LaBeile, Counsel to the Mayor
Fred Podesta, Director, Executive Administration
Catherine Cornwall, Senior Policy Analyst, Office of Policy & Management
Julien Loh, Public Defense Program Manager, Office of Policy & Management

. i

IZK LICA
President, Seattle City Council
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ORDINANCE V22497

AN ORDINANCE relating to the selection of providers of and standards for indigent public
defense services and amending Ordinance 121501,

WHEREAS, it is a constitutional requirement, a requirement of Chapter 10.101 RCW and a
public purpose that each person charged with a crime punishable by incarceration or
involved in certain other proceedings that may result in loss of liberty or loss of
fundamental rights, be provided with effective legal representation in order to ensure
equal justice under law without regard to his or her ability to pay; and

WHEREAS, effective legal representation should be provided consistent with the constitutional
requirements of fairness, equal protection, and due process in all cases where the right to
counsel attaches; and

WHEREAS, it is the intention of The City of Seattle (the "City™), consistent with Chapter 10.101
RCW and other applicable law, 1o make such services available in an efficient manner
which provides effective representation at reasonable cost to the city; and

WHEREAS, the provision of indigent public defense services by nonprofit service providers
helps ensure a client focus by those entrusted with representing indigent persons; and

WHEREAS, a non-profit board of directors is generally representative of the community it
serves, and the City Council desires Seattle's public defense program to be representative
of the community it serves; and

WHEREAS, the American Bar Association recommends an average of 6 hours per case bringing
the optimum number of cases handled by attorney to 275 per year; and

WHEREAS, the King County Bar Indigent Defense Services Task Force developed a 300 case
per attorney, per year guideline in 1982; and

WHEREAS, the Seattle City Council adopted Resolution 27696 on September 28, 1987,
adopting a framework and schedule for implementing recommendations contained in the
1987 Public Defender Salary and Caseload Review conducted by City Council staff,
which report led to a 1989 City Council Budget Intent Statement (attached as Attachment
| and incorporated herein by reference) establishing a 380 case per-attorney, per-year
limit, and conditions leading to those recommendation have not materially changed; and

WHEREAS, the City is guided by the standards referenced in Chapter 10.101 RCW and the
American Bar Association's (ABA’s) Ten Principles of a Public Defense Delivery System
attached as Attachment 2 and incorporated herein by reference; and

Form Last Revised on December 16, 2006 |
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WHEREAS, in 2004, the City Council passed Ordinance 121501, étating that public defense
agreements shall require caseloads no higher than 380 cases per attorney per year; and

WHEREAS, a 2007 City of Seattle Audit found that the Office of Management and Planning’s
(OMP’s) method of determining attorney caseload is not an accurale measure of workload
and can conflict with the City caseload standard of 380 annual cases per attorney
specified in Ordinance 121501; and the Auditor further found that in 2005 and 2006, the
current primary public defense agency’s caseload exceeded the standard established in
Ordinance 121501, and

WEHEREAS, the Audit also commented on OMP’s Request for Proposals process, observing that
the Mayor appointed all the members of the 2004 proposal review committee, and
recommended that the Executive and City Council should decide whether this Mayoral
role provides sufficient independence as outlined in the ABA principles; and

WHEREAS, overall, this 2007 City Audit contains 36 recommendations for improving the City’s
public defense program, including a recommendation to have a larger secondary publlc
defense agency, NOW, THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section A. Ordinance 121501 is hereby amended as follows:

Section 1. In order to provide for indigent public defense services in a manner that is free

from political influence, ((F))the selection of service providers for indigent public defense

services and the award of contracts with those providers shall be made by the Director of

Executive Administration upon receiving the recommendation of an independent, non-partisan,

indigent public defense services proposal review panel_or the recommendation(s) of panel

member(s). The panel shall be advisory only, and shall have seven members. A quorum shall

consist of four members, except as provided elsewhere in this Section 1. The Chair of the City

Council Public Safetv, Governmental Relations, and Arts Committee shall appoint three

members subject to confirmation by the City Council. The Mayor shall appoint three members.

Form Last Revised on December 16, 2006 2
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The panel as constituted shall appoint a member to fill the seventh position, If, by 15 days after

this ordinance takes effect, the appointing authorities have collectively appointed only three panel

members, then the three existing panel members shall appoint a fourth member. At any time

that the panel has at least four but fewer than seven members, the panel shall make additional

appointment(s) as needed to reach seven members. Members thus appointed shall not be subject

to City Council confirmation. When appointing members of ((F))this panel, the appointing

authorities shall make efforts to include, but shall not be limited to, lawyers with criminal

defense experience and/or experience in Seattle Municipal Court, community members with

legal expertise as well as those who hold firm the interests of low-income communities._No City

officer or employee may be a panel member. Except as provided in Section ((4))6 of this

Ordinance, the City shall enter into agreements to provide indigent defense services only with
nonprofit corporations formed for the express purpose of providing legal services to persons
eligible for representation through a public defense program.

Section 2. The duties of the panel shali be to review, and recommend from among, the

proposals submitted in response to the Request for Proposals to provide indigent defense services

received from nonprofit corporations formed for the express purpose of providing legal services

to persons eligible for representation through a public defense program. In addition to any other

materials provided by proposers, the panel shall consider any City Audits of its indigent defense

programs; and shall, beforé the end of the 2008-2010 defense contract term, review the

Washington State Bar Association caseload recommendations and report to the City Council on

any need to amend the caseload standards in this ordinance,

Form Last Revised on December 16, 2006 3
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Section ((2))3. The City Council intends to review and consider any recommendation

from the panel for new caseload standards, and may adopt new standards, partly in response (o

such a recommendation. Until such time as the City Council adopts by ordinance new caseload

standards, ((F))the City hereby reaffirms the caseload standards established in the 1989 Budget
Intent Statement. The 1989 Budget Intent Statement, the American Bar Association's Ten

Principles of a Public Defense Delivery System and the provisions of Sectiong 1, 2 and 3 of this

Ordinance shall collectively constitute "standards for public defense services" as that term is used
in RCW 10.101.030 until such time as the City Council may by ordinance adjust those standards.
Consistent with the 1989 Budget Intent Statement, City égreements with indigent public defense

service providers shall require caseloads no higher than 380 total assigned cases per-attorney per-
year. The City also affirms the Washington State Bar- endorsed supervision standard of one full-

time supervisor for every ten staff lawyers.

Section ((3))4. The Council intends that ((A))any new standards for public defense
services established by ordinance as contemplated by RCW 10.101.030 relating to
"compensation of counsel, duties and responsibilities of counsel, case load limits and types of
cases, responsibility for expert witness fees and other costs associatgd with representation,
administrative expenses, support services, reports of attorney activity and vouchers, training,
supervision, monitoring and evaluation of attorneys, substitution of attorneys or assignment of
contracts, limitations on private practice of contract attorneys, qualifications of attorneys,
disposition of client complaints, cause for termination of contract or removal of attorney, and

nondiscrimination," shall be the outcome of a comprehensive review that involves the Executive,
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the City Council, Public Defenders, Law School faculty, and King County Bar Association, and

non-profit community service providers, in addition to the panel.

Section ((4))3. Upon receiving the recommendations of the panel or panel member(s),

((F)Hthe Director of Executive Administration shall negotiate the terms of each proposed
agreement with ((a)) each service provider for indigent public defense services consistent with
the standards adopted in Section ((2))3 of this Ordinance and consistent with the provisions of

Sections 1 and 2 of this Ordinance. The Director of Executive Administration may ¢xecute

agreements for that purpose not exceeding three years, provided that no agreement to provide

indig. ent public defense services shall be executed or become effective unless and until approved

by the City Council, by ordinance.

Section ((8))6. The contracts with each of the primary and secondary providers selected

to provide indigent public defense services shall each provide sufficient funding to support at

least two atiorneys more than the number of Seattle Municipal Court “departments” provided by

law. A third agency shall be selected to represent defendants in those cases in which both the

primary and secondary providers have a conflict of interest; the contract with the third agency

shall require caseloads no higher than 275 total assigned cases per-attorney per-year. One of the

three conitracts shall also include the administration of an assigned counsel services program for

((In)) cases or other proceedings where conflicts of interest or other special circumstances exist

((;)) at the three contracting agencies. ((F))the City_will pay directly (not via any of the three

contracting agencies) for ((may-provide-for))assigned counsel services provided by persons or

entities other than nonprofit corporations.

Form Last Revised on December 16, 2006 5
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Section 7. The City Council requests the Seattle City Auditor to audit compliance in the

first quarter of 2010 with the standards established by this ordinance for the public defense

contract enactled for the 2008 — 2010 period.

Section B. This ordinance shall take effect and be in force thirty (30) days from and after
its approval by the Mayor, but if not approved and returned by the Mayor within ten (10) days

after presentation, it shall take effect as provided by Municipal Code Section 1.04.020.

L}
Passed by the City Council the lD‘t day of Sgpigm}n.q 2007, and signed by me in open

session in authentication of its passage this |Q‘5 day of

A, AN
(ljn.(sfdent of the City Council

Approved by me this ____ day of ‘ , 2007, .
Returned Unsigned

bv Mayor

Gregory J. Nickels, Mayor

Filed by me this €| day of S.sl/;hb\ 2007.

(Seal)

Attachment 1: 1989 City Council Budget Intent Statement

Attachment 2: American Bar Association’s Ten Principles of a Public Defense Delivery System

Form Last Revised on December 16, 2006 6

s
CiTY
GLERK



npleal bemulef;
TOYSM vl



RO B e : .
(25)45%1 139008/ 2" ¥~ 11

tHOTLYNY1dX3

*SpJepuels
AJp|PS pue pDRD|3SED WICLLUR UD juawaa.be yieas 03 Ajunoj syi
YILM §20M 03 3nuLIU0Dd 03 AFL] 3y3 Jo judjul Iy st 3l “3.40WABY3aN ]

34n07) (edidtun 03 paubisse
siapuajap oi|gnd Jo (243} AJudtJadxa 3yy (q pue ‘Kauaolle 314 Jad
06¢ ueyy s2ybiy ou speojased A1Jed 3uan0) tedidtuny ur burdtyoead
, s23puajap ot[gnd vy} dunsus 03 asuewaojsad |, satouabe syl
i (v:J071U0W | [BYS GWO 1BYF LIDUNO) 3yl JO JusIUL JAYIanj 3yy SL 3]

3
O
b
o
Q
£
A
N
£
3
£

’ -3an07 |ediotuny w1 Buidioead

sfaudoiie sit j0 Auees abeudae Syj asied o3 pasa ag ||eys

fouabe ayy Ag PaAL3IDA JuBWALOUL |RUDLIIPPR 3Yl ey} [L3und) ALn

3y3 Jo juajul dyz St L ‘Aduaojze 314 Jad mmmmuuwmm }JO paepuels

oN peo{ased Jamoj syl Burjssuw Apeasle sy weiboad sapudjap 21ignd v 4]

Q

594 sL “Ailenuue ‘fausojle uad sasED GBE 03

Asuao013e Jad “sased Qg woudy paepuels Huildeaiucd Ayl 43m0f 01 pasp
o |on aq 03 SL 000°BES 30 juswa.LOUL SLYY -fJe|es pue peo|3sed jJO Sansst

' ayy 8ziubod3a 03 [LIuUn0) A3L) 8yl JO JuIIUL 3Yj st 3L “S3ILAIIS : \b

asuajog juabipul 40} uopieisdoudde paseaddut ayjl buiaoadde uj

3 ¥4

7N ;
JUBWL01S JUIU] *7e9 | abey
: ‘Boud paoday

AC 5C BS SO PN MO Pid PA 89 ROl :
d
24 abeyg
|BJda3uag adyeul4  juaw}Leda] 140d3y
SINIWILVIS INIINI

Y861 " JSGWSAUN  aieq
139018 TIINNOD ALID 6861 suel) S 1SA|RuUY }JR1S
301y J3QuSL| LOUNOg

g 7 WY03




oN

N

ON

I

*SpJEpuUR]S A4B|RS pUR DPROLISED wu0jlun vo juswsasbe yoesu 03
A3unc) 2u3 YILA YJOM 07 £31) 9Y3 JO JUBIUL I3YUNy 3YY S 1]

*Speoased A3uaoile
13m0 07 pue sieaddy 3uno) jedidjumy J40) Iuawked jo s23ed BN
Buysessouy 40y yjoq pasn 3q {{eys uoijeiadosdde pasesddul Sy

TSI LIRS ABUN0IIY A1) JURISLSSY

07 a|qeaedwod d4o0w 9ae AIY) jeyl 0S5 S3tueies iapuaysp di(qnd

up 2SPBJOUL WP ¥3IS 0T INULTIUOI OF [EDUNG] 34l Jo juajul 33 St
31 SPILAIDS ASUDIQ DLLGhd 40) worjeiadoadde sy3 buiseawduy uf

MC BC KS 50 BN NC Dd DA B9 pol 4]
o)
34 abegd
|eJ43U39 Adueul 4 juawiaedag yJ0day
SINIWILYLIS INILINI
£8-9-11 3320
139008 TIJNN0D AEBID B86T
. : ~ SWEIL LM JPNWAW| [ JUNe)
X T 39vd @03 8




OF A PuBLic DEFENSE DELIVERY SYSTEM
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TEN
PRINCIPLES

OF A PuBLic DEFENSE DELIVERY SYSTEM

February 2002

Approved by American Bar Association House of Delegates, February 2002, The American Bar
Association recommends char jurisdictions use these Principles to assess promptly the needs of

public defense delivery systems and clearly communicate those needs to policy makers.



INTRODUCTION

The ABA Ten Principles of a Public Defense Delivery System were sponsored by the
ABA Sranding Committee on Legal and Indigent Defendants and approved by the ABA
House of Delegates in February 2002. The Principles were created as a practical guide for
governmental officials, policymakers, and other parties who are charged with creating and
funding new, or improving existing, public defense delivery systems. The Principles consti-
tute the fundamental criteria necessary to design a system that provides effective, efficient,
high quality, ethical, conflict-free legal representation for criminal defendants who are unable
to afford an attorney. The more extensive ABA policy statement dealing with indigent
defense services is contained within the ABA Standards for Criminal Justice, Providing
Defense Services (3d ed. 1992), which can be viewed on-line (black letter only) and purchased
(black letter with commentary) by accessing the ABA Criminal Justice Section homepage at
http://www.abanet.org/crimjust/home. hrml.
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The Standing Committee on Legal Aid and Indigent Defendants is grateful to
everyone assisting in the development of the ABA Ten Principles of a Public Defense Delivery
System. Foremost, the Standing Committee acknowledges former member James R.
Neuhard, Director of the Michigan State Appellate Defender Office, who was the first to
recognize the need for clear and concise guidance on how to design an effective system for
providing public defense services. In 2000, Mr. Neuhard and Scotr Wallace, Director of -
Defender Legal Services for the National Legal Aid and Defender Association, jointly
produced a paper entitled “The Ten Commandments of Public Defense Delivery Systems,”
which was later included in the Introduction to Volume I of the U.S. Department of Justice’s
Compendium of Standards for Indigent Defense Systems. The ABA Ten Principles of a Public
Defense Delivery System are based on this work of Mr. Neuhard and Mr. Wallace.

Special thanks go to the members of the Standing Committee and its Indigent
Defense Advisory Group who reviewed drafis and provided comment. Further, the Standing
Comnmittee is grateful to the ABA entities that provided invaluable support for these
Principles by co-sponsoring them in the House of Delegates, including: Criminal Justice
Section, Government and Public Sector Lawyers Division, Steering Committee on the
Unmet Legal Needs of Children, Commission on Racial and Ethnic Diversity in the
Profession, Standing Committee on Pro Bono and Public Services. We would also like to
thank the ABA Commission on Homelessness and Poverty and the ABA Juvenile Justice

Center for their support.

L. Jonathan Ross
Chair, Standing Committee on
Legal Aid and Indigent Defendants
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ABA TEN PRINCIPLES -
OF A PUBLIC DEFENSE DELIVERY SYSTEM

Black Letrer

The public defense function,
including the selection, funding,
and payment of defense counsel,
is independent.

Where the caseload is sufficiently
high, the public defense delivery
system consists of both a defender
office and the active participation of
the private bar.

Clients are screened for eligibility,
and defense counsel is assigned and
notified of appointment, as soon as
feasible after clients’ arrest, detention,
or request for counsel,

Defense counsel is provided sufficient
time and a confidential space within
which to meet with the client.

Defense counsel’s workload is
controlled to permit the rendering
of quality representation.

Defense counsel’s ability, training,
and experience match the complexity
of the case.

The same attorney continuously
represents the client until completion
of the case.

There is parity between defense
counsel and the prosecution with

- respect to resources and defense

counsel is included as an equal
partner in the justice system.

Defense counsel is provided with and
required to attend continuing legal
education.

Defense counsel is supervised
and systematically reviewed for
quality and efficiency according
to nationally and locally adopted
standards.




ABA TEN PRINCIPLES
OF A PUBLIC DEFENSE DELIVERY SYSTEM

With Commentary

The public defense function, including

. the selection, funding, and payment of
defense counsel,! is independent. The public
defense funcrion should be independent from
political influence and subject to judicial
supervision only in the same manner and to
the same extent as retained counsel.2 T safe-
guard independence and to promote efficiency
and quality of services, a nonpartisan board
should oversee defender, assigned counsel, or
contract systems.? Removing oversight from
the judiciary ensures judicial independence
from undue political pressures and is an
important means of furthering the independ-
ence of public defense.4 The selection of the
chief defender and staff should be made on
the basis of merit, and recruitment of attor-
neys should involve special efforts aimed at
achieving diversity in attorney staff.?

_ Where the caseload is sufficiently high,®
the public defense delivery system con-

sists of both a defender office” and the active
participation of the private bar. The private
bar participation may include part-time
defenders, a controlled assigned counsel plan,
or contracts for services.8 The appointment
process should never be ad hoc,? but should
be according to a coordinated plan directed
by a full-time administrator who is also an
attorney familiar with the varied requirements
of practice in the jurisdiction.!® Since the
responsibility to provide defense services rests
with the stare, there should be state funding
and a statewide structure responsible for

ensuring uniform quality statewide. 11

2 Clients are screened for eligibility,12 and
o defense counsel is assigned and notified
of appointment, as soon as feasible after
clients’ arrest, detention, or request for
counsel. Counsel should be furnished upon
arrest, detention, or requcst,13 and usually

within 24 hours thereafter. !4

" Defense counsel is provided sufficient
. "time and a confidential space within
which to meet with the client. Counsel
should interview the client as soon as practica-
ble before the preliminary examination or the
trial dare.!> Counsel should have confidential
access to the client for the full exchange of
legal, procedural, ant factual information
between counsel and cuent.1® To ensure
confidential communications, private meeting
space should be available in jails, prisons,
courthouses, and other places where
defendants must confer with counsel.1”

..” Defense counsel’s workload is controlled
. to permit the rendering of quality repre-
sentation. Counsel’s workload, including
appointed and other work, should never be
so large as to interfere with the rendering of
quality representation or lead to the breach of
ethical obligations, and counsel is obligated to
decline appointments above such levels.18
National caseload standards should in no
event be exceeded,!? but the concept of work-
load (i.e., caseload adjusted by factors such as
case complexity, support services, and an
atrorney’s nonrepresentational durties) is a

more accurare measurement. 20

.
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+" Defense counsel’s ability, training, and

. experience match the complexity of the
case. Counsel should never be assigned a case
that counse] lacks the experience or training to
handle competently, and counsel is obligated
to refuse appointment if unable to provide
ethical, high quality representarion.?!

“The same attorney continuously

represents the client until completion
of the case. Often referred to as “vertical
representation,” the same attorney should
continuously represent the client from initial
assignment through the trial and sentenc-
ing.2Z The atrorney assigned for the direct
appeal should represent the client throughout
the direct appeal.

-, There is parity between defense counsel
«_»-and the prosecution with respect to
resources and defense counsel is included as
an equal partner in the justice system. There
should be parity of workload, salaries and
other resources (such as benefits, technology,
facilities, legal research, support staff, parale-
gals, investigarors, and access to forensic serv-
ices and experts) between prosecution and
public defense.23 Assigned counsel should

be paid a reasonable fee in addition to actual
overhead and expenses. 24 Contracts with
private attorneys for public defense services
should never be let primarily on the basis of
cost; they should specify performance require-
ments and the anticipated workload, provide

an overflow or funding mechanism for excess,

unusual, or complex cases,?3 and separately
fund expert, investigacive, and other lirigation
support services.26 No part of the justice
system should be expanded or the workload
increased without consideration of the impact
that expansion will have on the balance and
on the other components of the justice
system. Public defense should participate as
an equal partner in improving the jusrice
system.?” This principle assumes that the
prosecutor is adequately funded and support-
ed in all respects, so that securing parity will
mean that defense counsel is able to provide
quality legal representation.

"~ Defense counsel is provided with and
o required to attend continuing legal
education. Counsel and sraff providing
defense services should have systematic and
comprehensive training appropriate to their
areas of practice and at least equal to that

received by prosecutors.28

< /™ Defense counsel is supervised and

.« systematically reviewed for quality
and efficiency according to nationally and
locally adopted standards. The defender
office (both professional and support staff),
assigned counsel,or contract defenders should
be supervised and periodically evaluated for
competence and efficiency.??




NOTES

L “Counsel” as used herein includes a defender office,
a criminal defense attorney in a defender office, a con-
tract attotney, Of an attorney in private practice
accepting appointments. “Defense” as used herein
relates to both the juvenile and adult public defense
systems,

2 National Advisory Commission on Criminal Justice
Standards and Goals, Task Force on Courts, Chapter
13, The Defense (1973) [hereinafter “NAC"),
Standards 13.8, 13.9; Nauonal Study Commission on
Defense Services, Guidelines for Legal Defense Systems
in the United States (1976) [hereinafter “NSC”],
Guidelines 2.8, 2.18, 5.13; American Bar Association
Standards for Criminal Justice, Providing Defense
Services (319 ed. 1992) [hereinafter "ABA"], Standards
5-1.3, 5-1.6, 5-4.1; Standards for the Administration of
Assigned Counse! Systems (NLADA 1989) [hereinafter
“Assigned Counsel”], Standard 2.2; NLADA
Guidelines for Negotiating and Awarding Contracts

for Criminal Defense Services, (1984) [hereinafter
“Contracting”], Guidelines l{-1, 2; National
Conference of Commissioners on Uniform State Laws,
Model Public Defender Ace (1970) [hercinafier

“Model Act”], § 10{d}; Institute for Judicial
Administracien/American Bar Association, fuvenile
Justice Standards Relating to Counsel for Private Parties
(1979) [hereinafter “ABA Counsel for Private Parties”],
Standard 2. 1{DD}.

3 NSC, supra note 2, Guidelines 2.10-2.13; ABA,
supra note 2, Standard 5-1.3(b); Assigned Counsel,
supra note 2, Standards 3.2.1, 2; Contracting, supra
note 2, Guidelines 11-1, [1-3, 1V-2; Instituee for
Judicial Administration/ American Bar Associarion,
Juvenile Justice Standards Relating to Monitoring (1979)
[hereinafter “ABA Monitoring”], Standard 3.2,

2 Judicial independence is “the most essential charac-
ter of a free society” (American Bar Association
Standing Committee on Judicial Independence,

1997).
5 ABA, supra note 2, Standard 5-4.1

6 “Sufficiently high” is described in detil in NAC
Standard 13.5 and ABA Swandard 5-1.2. The phrase
generally can be understood to mean that there are
enough assigned cases 1o support a full-time public
defender {taking into account distances, caseload
diversity, etc.), and the remaining number of cases
are enough to support meaningful involvement of
the private bar.

7 NAC, supra note 2, Standard 13.5; ABA, supra note
2, Standard 5-1.2; ABA Counsel for Private Parties,
supra note 2, Standard 2.2. “Defender office” means a
fulk-time public defender office and includes a private
nonprofit organization operating in the same manner
as a full-time public defender office under a contract
with a jurisdiction.

8 ABA, supra note 2, Standard 5-1.2(a) and (b); NSC,
supra note 2, Guideline 2.3; ABA, supra note 2,
Standard 5-2.1.

9 NSC, supra note 2, Guideline 2.3; ABA, SKpra note
2, Swandard 5-2.1.

10 ARA, supra note 2, Standard 5-2.1 and commen-
tary; Assigned Counsel, supra note 2, Standard 3.3.1
and commentary n.5 {duties of Assigned Counsel
Administrator such as supervision of atorney work
cannot ethically be performed by a non-attorney, cit-
ing ABA Model Code of Professional Responsibility
and Model Rules of Professional Conduct).

'Nsc, supra note 2, Guideline 2.4; Model Act,
supra note 2, § 10; ABA, wupra note 2, Standard 5-
1.2{c); Gideon v. Wainwright, 372 11.5. 335 (1963}
{provision of indigent defense services is obligation of
state),

12 For screening approaches, see NSC, supra note 2,
Guideline 1.6 and ABA, supra note 2, Standard 5-7.3.

13 NAC, supra note 2, Standard 13.3; ABA, supra
note 2, Standard 5-6.1; Model Act, supra note 2, § 3;
NSC, supra note 2, Guidelines 1.2-1.4; ABA Counsel
for Private Parties, suprz note 2, Standard 2.4(A).

14 Nsc, supra note 2, Guideline 1.3,

15 American Bar Association Standards for Criminal
Justice, Defense Function (3rd ed. 1993} [hereinafter
“ABA Defense Funciion”], Standard 4-3.2;
Performance Guidelines for Criminal Defense
Representation (NLADA 1995) [hereinafter
“Performance Guidelines”], Guidelines 2.1-4.1; ABA
Counsel for Private Parties, supra note 2, Standard 4.2.




16 NSC, supra note 2, Guideline 5.14; ABA Defense
Function, supra note 15, Standards 4-3.1, 4-3.2;

Performance Guidelines, supra note 15, Guideline
2.2

17 ABA Defense Function, supra note 15, Standard
4-3.1.

18 NSC, supra note 2, Guideline 5.1, 5.3; ABA,
supra note 2, Standards 5-5.3; ABA Defense
tunction, supra note 15, Standard 4-1.3(e); NAC,
supra note 2, Standard 13.12; Contracting, supre
note 2, Guidelines [11-G, 111-12; Assigned Counsel,
supra note 2, Standards 4.1, 4.1.2; ABA Counsel for
Private Parties, supra note 2, Standard 2.2(B)(iv).

19 Numerical caseload limits are specified in NAC
Standard 13,12 (maximum cases per year: 150
felonies, 400 misdemeanors, 200 juvenile, 200 men-
tal health, or 25 appeals), and other national stan-
dards state that caseloads should “reflect” (NSC
" Guideline 5.1} or “under no circumstances exceed”
(Contracting Guideline 111-6) these numerical limits.
The workload demands of capital cases are unique:
the dury to investigate, prepare, and try both the
guilt/innocence and mitigation phases today requires
an average of almost 1,900 hours, and over 1,200
hours even wheze a case is resolved by guilty plea.
Federal Death Penalty Cases: Recommendations
Concerning the Cost and Quality of Defense
Representation (Judicial Conference of the United
States, 1998}, See also ABA Guidelines for the
Appointment and Performance of Counsel in Death
Penalty Cases {1989) [hercinafier “Death Penalty”].

20 ABA, supra note 2, Standard 5-5.3; NSC, supra
note 2, Guideline 5.1; Standards and Fvaluation
Design for Appellate Defender Offices (NLADA 1980)
(hereinafter “Appellate”], Standard 1-F

21 performance Guidelines, supra note 13,
Guidelines 1.2, 1.3(a); Death Penalty, supra note 19,

Guideline 5.1.

22 NsC, supra note 2, Guidelines 5.11, 5.12; ABA,
supra note 2, Standard 5-6.2; NAC, supra note 2,
Swandard 13.1; Assigned Counsel, supra note 2,
Standard 2.6; Contracting, supra note 2, Guidelines

[11-12, 111-23; ABA Counsel for Private Parties, supra
note 2, Standard 2.4(B)(i).

23 NSC, supra note 2, Guideline 3.4; ABA, supra
note 2, Standards 5-4.1, 5-4.3; Contracting, supra
note 2, Guideline I11-10; Assigned Counsel, supra
note 2, Standard 4.7.1; Appellate, supra note 20
(Performance); ABA Counsel for Private Parties, supra
note 2, Standard 2.1(B)(iv). See NSC, supra note 2,
Guideline 4.1 (includes numerical staffing ratios,
e.g.: there must be one supervisor for every 10 attor-
neys, of one part-time superviser for every 5 attor-
neys; there must be one investigator for every three
attorneys, and at least one investigator in every
defender office). Cf NAC, supra note 2, Standards
13.7, 13.11 {chief defender salary should be at pariry
with chief judge; staff attorneys ar parity with private
bar).

24 ABA, supra note 2, Standard 5-2.4; Assigned
Counsel, supra note 2, Standard 4.7.3.

25 NsC, supra note 2, Guideline 2.6; ABA, supra
note 2, Standards 5-3.1, 5-3.2, 3-3.3; Contracting,
supra note 2, Guidelines 111-G, 111-12, and passim.

26 ARa, supra note 2, Standard 5-3.3(b)(x};
Contracting, supra note 2, Guidelines 111-8, 111-9,

27 ABA Defense Function, supra note 15, Standard
4-1.2(d).

28 NAC, supra note 2, Standards 13.15, 13.16;
NSC, supra note 2, Guidelines 2.4(4), 5.6-5.8; ABA,
supra note 2, Standards 5-1.5; Model Act, supra note
2, § 10{e}; Contracting, supra note 2, Guideline 11}
17; Assigned Counsel, supra note 2, Standards 4.2,
4.3.1,4.3.2, 4.4.1; NLADA Defender Training and
Development Standards (1997); ABA Counsel for
Private Parties, supra note 2, Standard 2.1(A).

29 NsC, supra note 2, Guidelines 5.4, 5.5;
Contracting, supra note 2, Guidelines I11-16;
Assigned Counsel, supra note 2, Standard 4.4; ABA
Counsel for Private Parties, supra note 2, Srandards
2.1 {A), 2.2; ABA Monitering, supra note 3,
Standards 3.2, 3.3. Examples of performance stan-
dards applicable in conducting these reviews include
NLADA Performance Guidelines, ABA Defense
Function, and NLADA/ABA Death Penalty.
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FISCAL NOTE FOR NON-CAPITAL PROJECTS
Department: Contact Person/Phone: DOF Analyst/Phone:
| OPM | Lisa Herbold/4-5331 | n/a |

Legislation Title: AN ORDINANCE relating to the selection of providers of and standards for
indigent public defense services and amending Ordinance 121501,

o Summary of the Legislation:

Consistent with each a) Ordinance 121501 passed in 2004, b) 2007 City Auditor
recommendations and ¢) Council Resolution 31008, this bill legislates the establishment of
an RFQ review committee; clarifies the definition of a case; provides for an expanded
secondary provider and a third provider; requires the selection of a provider to include an
assigned Council program.

o Background:
Among other things this bill, 1) enforces the case load limits established per ordinance

121501; 2) describes composition of an independent RFP review panel to make
recommendations for providers to the Executive per ordinance 121501; 3) includes
provision for an Assigned Council Program; and 4) expand the contract for the secondary
defense agency provider.

Ordinance 121501 legislated existing standards under a 1989 Budget Statement of
Legislative Intent. This bill enforces the standards established in 1989 and reaffirmed in
2004, consequently, there is little, if any, fiscal impact from this bill. Further, the City
pays according to number of cases, this bill does nothing to increase the number of cases
for which indigent defendants need representation.

The fiscal impact to the city did not arise with the legislation in 2004 of these 1989 pre-
existing public defense standards. The 2005 budget action and 2005 contract ended the
City of Seattie’s funding of the King County Office of Public Defense to select and
administer contracts with agencies providing public defense services for City defendants.
The Mayor estimated impacts of $100,000 each year of reduced costs from this action.
We now ind that the savings from the 2005 budget action was $400,000 over the three
year period that the Office of Planning and Management did not enforce the pre-existing
1989 standards, legislated by Ordinance 121501 in 2004.

1 FISN
ey
CLtF&



¢
Lisa Herbold/LH

Indigentdefenseservicesordinance
September 4, 2007 -
Version 2

A third entity to represent defendants in those cases with which the two primary agencies
may have conflicts may have a fiscal savings because fewer cases will be referred to
more costly, per hour private assigned counsel.

o Please check one of the following:

X This legislation does not have any financial implications. (Stop here and delete the
remainder of this document prior to saving and printing.)




Legislative Department

Office of the City Clerk
Judith E. Pippin
City Clerk

To: Ordinance No. 122493 jacket

From: Emilia M. Sanchez

Date: September 28, 2007

Version 2 was introduced to Council and version 7 passed out of the Public Safety, Governmental
Relations and Arts Committee.

Versions 3-6 were created and used internally by staff, and were not before the Council.

Version 7 was before the Full Council Committee and subsequent amendments were made. Version
11 was passed by the Full Council.
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ORDINANCE

AN ORDINANCE relating to the selection of providers of and standdrds for indigent public
defense services and amending Ordinance 121501.

WHEREAS, it is a constitutional requirement, a requirement of Chapter 10.101 RCW and a
public purpose that each person charged with a ¢rime punishable by incarceration or
involved in certain other proceedings that may esult in loss of liberty or loss of
fundamental rights, be provided with effective legal representation in order to ensure
equal justice under law without regard/l s or her ability to pay; and

WHEREAS, effective legal representation should be provided consistent with the constitutional
requirements of fairness, equal protettion, and due process in all cases where the right to
counsel attaches; and

WHEREAS, it is the intention of The,City of Seattle (the "City"), consistent with Chapter 10.101
RCW and other applicable law, to make such services available in an efficient manner
which provides effective representation at reasonable cost to the city; and

WHEREAS, the provision of indigent public defense services by nonprofit service providers
helps ensure a client focus by those entrusted with representing indigent persons; and

WHEREAS, a non- proﬁt board of directors is generally representative of the community it
serves, and the C1ty Council desires Seattle's public defense program to be representative
of the community it serves; and

WHEREAS, the Ar}l’érican Bar Association recommends an average of 6 hours per case bringing
the optimum number of cases handled to 275 per year; and

WHEREAS, the King County Bar Indigent Defense Services Task Force developed a 300 case
per attorney, per year guideline in 1982; and

WHEREAS,/the Seattle City Council adopted Resolution 27696 on September 28, 1987,
ade)ting a framework and schedule for implementing recommendations contained in the
1987 Public Defender Salary and Caseload Review conducted by City Council staff,
which report led to a 1989 City Council Budget Intent Statement (attached as Attachment
1 and incorporated herein by reference) establishing a 380 case per-attorney, per-year
limit, and conditions leading to those recommendation have not materially changed; and
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WHEREAS, the City is guided by the standards referenced in Chapter 10.101 RCW and the
American Bar Association's Ten Principles of a Public Defens7Delivery System attached
as Attachment 2 and incorporated herein by reference; and

WHEREAS, the City Council adopted Ordinance 121501, and a,2007 City of Seattle Audit
found that the Office of Management and Planning didot aghere to Ordinance 121501
in the areas of enforcement of maximum caseload limits and the use of a Request for
Proposals Review Committee that is free from polit‘i'cal influence for purposes of
selecting public defense providers and this 2007 6ity Audit contains 17 recommendations
for improving the City’s public defense progran, including a recommendation to have a
larger secondary public defense agency. K

i

/
NOW, THEREFORE, / '
BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section A, Ordinance 121501 is hereby amended as follows:
4

Section 1. In order to provide for indigent public defense services in a manner that is free
!

from political influence, ((F))the selection of service providers for indigent public defense

/
services and the award of dontracts with those providers shall be made by the Director of

Executive Administratfion upon the recommendation of an independent, non-partisan, indigent

public defense servic/t/:s proposal review panel. The members of this panel shall gach be
/

appointed jointly by the Mayor and City Council Public Safety Committee Chair and confirmed
'f

by the City Council and shall include lawyers with criminal legal defense and, or, experience in
/

Seattle Municipal Court, community members with legal expertise as well as those who hold

/

firm the interests of low-income communities. Except as provided in Section ((4))§ of this

Ordinance, the City shall enter into agreements to provide indigent defense services only with

Form Last Revised on December 16, 2006 2
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nonprofit corporations formed for the express purpose of providing legal services to persons
eligible for representation through a public defense program.

Section 2. The duties of the panel shall be to review, and recommend among, the

proposals submitted in response to the Request for Proposals to providée indigent defense services

received from nonprofit corporations formed for the express purpgse of providing legal services

1o persons eligible for representation through a public defensesprogram. In addition to anv other

materials provided by bidders, the panel shall consider any City Audits of its indigent defense

programs: and to, before the end of the 2008-2011 defense contract term, review the Washington

State Bar Association caseload recommendations/and report to the City Council on any need to

amend the caseload standards in this ordinance.

L.

Section ((2))3. Until such time as’the City Council adopts by ordinance new caseload

standards in response to a recommendation from the panel for new caseload standards, ((F))the

City hereby reaffirms the caseloadéandards established in the 1989 Budget Intent Statement.
The 1989 Budget Intent Statement, the American Bar Association's Ten Principles of a Public
Defense Delivery System and the provisions of Section 1, 2 and 3 of this Ordinance shall
collectively constitute jStandards for public defense services" as that term is used in RCW
10.101.030 until such time as the City Counctl may by ordinance adjust those standards.
Consistent with the 1989 Budget Intent Statement, City agreements with indigent public defense
service providers shall require caseloads no higher than 380 total assigned cases per-attorney per-
year. The City also affirms the Washington State Bar- endorsed supervision st‘andard of one full-

time supervisor for every ten staff lawyers.

Form Last Revised on December 16, 2006 3
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Section ((3))4. The Council intends for (A)any new standards for public{defense services

‘established by ordinance as contemplated by RCW 10.101.030 relating to "compensation of

counsel, duties and responsibilities of counsel, case load limits and types/of cases, responsibility
for expert witness fees and other costs associated with representation? administrative expenses,
support services, reports of attorney activity and vouchers, trail}ing, supervision, monitoring and
evaluation of attorneys, substitution of attorneys or assignment of contracts, limitations on
private practice of contract attorneys, qualifications of attorneys, disposition of client complaints,
cause for termination of contract or removai of attgrney, and nondiscrimination," shall be the
outcome of a comprehensive rev.iew that involves the Executive, the City Council, Public
Defenders, Law School faculty, and King County Bar Association, and non-profit community

service providers.

/
14

Section ((4))5. Upon rece‘iv’ing the recommendations of the panel, ((F))the Director of
Executive Administration shall'negotiate the terms of each proposed agreement with ((&)) each
service provider for indigent public defense services consistent with the standards adopted in

/

Section 23 of this Ordip{a.nce and consistent with the provisions of Section 1 and 2 of this
/
Ordinance. The Director of Executive Administration may execute agreements for that purpose

not exceeding three years.

Section ((3))6._The contracts with each the primary and secondary providers selected to

provide indigent public defense services shall each provide sufficient funding to support at two
i

Form Last Revised on December 16, 2006 4
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~

attorneys more than the number of courts simultaneously in session. A third agency shall be
/

selected to represent defendants in those cases in which both the primary and secondary

providers have a conflict of interest, with a caseload adjustment to 275total assigned cases per-

attorney per vear for the third agency. One of the three contracts shall also include the

administration of an assigned counsel services program for ((1a)) cases or other proceedings

where conflicts of interest or other special circumstances exist at the three contracting agencies.

the City may, separately from the selection of assignedcgounsel provide for payment of assigned

counsel services by persons or entities other than nonprofit corporations.

Section 7. In the first guarter of 2010 tHe Seattle City Auditor will audit compliance with

the standards established by this ordinance for the public defense contract enacted for the 2008 —

/

2010 period. /

!

Section B. This ordinance shall take effect and be in force thirty (30) days from and after
its approval by the Mayor, but if not approved and returned by the Mayor within ten (10) days

after presentation, it shall’take effect as provided by Municipal Code Section 1.04.020.
y:
,

¢

Passed by the City Council the day of , 2007, and signed by me in open
session in authe'htication of its passage this day of , 2007.
’!
President of the City Council
Form Last Revised on December 16, 2006 5
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Approved by me this day of , 2007.
/7
Gregory J. Nickels, Mayor
. : | 7
Filed by me this day of , 2007. J
/ ¥
4
4
City Clerk

(Seal) /'

Attachment 1: 1989 City Council Budget Intent Statement

Attachment 2: American Bar Associatign’s Ten Principles of a Public Defense Delivery System

Form Last Revised on December 16, 2006 6
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ORDINANCE

AN ORDINANCE relating to the selection of providers of and standards fof indigent public
defense services and amending Ordinance 121501,

WHEREAS, it is a constitutional requirement, a requirement of Ghapter 10.101 RCW and a
public purpose that each person charged with a crime punishable by incarceration or
involved in certain other proceedings that may result if loss of liberty or loss of
fundamental rights, be provided with effective legaglrepresentation in order to ensure
cqual justice under law without regard to his or her ability to pay; and

WHEREAS, effective legal representation should be/provided consistent with the constitutional
requirements of fairness, equal protection, gnd due process in all cases where the right to
counsel attaches; and

WHEREAS, it is the intention of The City of Seattle (the "City™), consistent with Chapter 10.101
RCW and other applicable law, to shake such services available in an efficient manner
which provides effective represerfation at reasonable cost to the city; and

WHERLAS, the provision of indigent/public defense services by nonprofit service providers
helps ensure a client focus by those entrusted with representing indigent persons; and

WHEREAS, a non-profit board of directors is generally representative of the community it
serves, and the City Coyhcil desires Seattle's public defense program to be representative
of the community it sefves; and

WHEREAS, the American/Bar Association recommends an average of 6 hours per case bringing
the optimum numper of cases handled to 275 per year; and

WHERIEAS, the King,County Bar Indigent Defense Services Task Force developed a 300 case
per attorney, per year guideline in 1982; and

WHEREAS, the Séattle City Council adopted Resolution 27696 on September 28, 1987,
adopting 4 framework and schedule for implementing recommendations contained in the
1987 Puélic Defender Salary and Caseload Review conducted by City Council staff,
which r/eporl led to a 1989 City Council Budget Intent Statement (attached as Attachment
| and incorporated herein by reference) establishing a 380 case per-attorney, per-year
limit, and conditions leading to those recommendation have not materially changed; and
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WHEREAS, the City is guided by the standards referenced in Chapter 10.101 RCW and the
American Bar Association's Ten Principles of a Public Defense Delivery Syste
as Attachment 2 and incorporated herein by reference; and

WHEREAS, the City Council adopted Ordinance 121501, and a 2007 City of Scattle Audit
found that the Office of Management and Planning did not adhere to élmance 121501
in the areas of enforcement of maximum caseload limits and the use/6f a Request for
Proposals Review Committee that is free from political influence for purposes of
selecting public defense providers and this 2007 City Audit contains 17 recommendations
for improving the City’s public defense program, including afecommendation to have a
larger secondary public defense agency.

NOW, THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:
Section A. Ordinance 121301 is hereby apended as follows:

Section 1. In order to provide for indigent public defense services in a manner that is free

from political influence, ((F))the selection 4f service providers for indigent public defense

services and the award of contracts witl those providers shall be made by the Director of

Executive Administration upon recefving the recommendation of an independent, non-partisan,

indigent public defense services proposal review panel or the recommendation(s) of panel

member(s). The panel shall hdve seven members. A quorum shall consist of four members,

except as provided below. Q/he Chair of the City Council Public Safety, Governmental Relations,

and Arts Committee shall/appoint three members subject to confirmation by the City Council.

The Mavor shall appoitt three members. The panel as constituted shall appoint a member to fill

the seventh position. /f by 15 days after-this ordinance takes effect, either of the appointing

/

authorities has madeino appointments, then the existing panel members, with a minimum of threg|

Form Last Revised on December 16, 2006 2
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members required for this purpose, shall appoint a fourth member. If the panel has at lcasvé

but fewer than seven members, the panel shall make additional appointment(s) as needééo reachi

seven members. Members of (())this panel shall include, but not be limited to, |

criminal legal defense and, or, experience in Seattle Municipal Court, commyfity members with

legal expertise as well as those who hold firm the interests of low-incom’ communities. Except

as provided in Section ((4))6 of this Ordinance, the City shall enter jfito agreements to provide
indigent defense services only with nonprofit corporations forméd for the express purpose of
providing legal services to persons eligible for representatigh through a public defense program.

Section 2. The duties of the panel shall be to rediew, and recommend among, the

proposals submitted in response to the Request fovémosals to provide indigent defense services

received from nonprofit corporations formed f%he express purpose of providing legal services

to persons eligible for representation through a public defense program. In addition to any other

materials provided by proposers, the paaé shall consider any City Audits of its indigent defense

programs; and to, before the end of 1'4 2008-2010 defense contract term, review the Washington

State Bar Association caseload roémmendations and report to the City Council on any need to

amend the caseload standards ;4 this ordinance.

Section ((2))3. Untif such time as the City Council adopts by ordinance new caseload

standards in response to afrecommendation from the panel for new caseload standards, ((F))the

City hereby reaffirms th¢ caseload standards established in the 1989 Budget Intent Statement.
The 1989 Budget Intent Statement, the American Bar Association's Ten Principles of a Public

Defense Delivery System and the provisions of Sectiong 1, 2 and 3 of this Ordinance shall

Form Last Revised on December 16, 2006 3
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collectively constitute "standards for public defense services" as that term is used in RCW

10.101.030 until such time as the City Council may by ordinance adjust those standar
Consistent with the 1989 Budget Intent Statement, City agreements with indigent public defense

service providers shall require caseloads no higher than 380 total assigned cgées per-attorney per-
year, The City also affirms the Washington State Bar- endorsed supervjéion standard of one full-

3

time supervisor for every ten staff lawyers.

Section ((3))4. The Council intends for ((A))any new gtandards for public defense

services established by ordinance as contemplated by RCW 10.101.030 relating to
"compensation of counsel, duties and responsibilitiesOf counsel, case load limits and types of
cases, responsibility for expert witness fees and other costs associated with representation,
administrative expenses, support services, reports of attorney activity and vouchers, training,
supervision, monitoring and evaluation of/ttorneys, substitution of attorneys or assignment of
contracts, limitations on private practigé of contract attorneys, qualifications of attome;ys,
disposition of client complaints, cayse for termination of contract or removal of attorney, and
nondiscrimination,” shall be t!le utcome of a comprehensive review that involves the Executive,

the City Council, Public DefeAders, Law School faculty, and King County Bar Association, and

non-profit community service providers.

Section ((4))5,/ Upon receiving the recommendations of the panel or panel member(s),

((F)the Director of/ xecutive Administration shall negotiate the terms of each proposed

agreement with ((a)) each service provider for indigent public defense services consistent with
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the standards adopted in Section ((2))3 of this Ordinance and consistent with the provisio
Section | and 2 of this Ordinance. The Director of Executive Administration may exgcute

t to provide

agreements for that purpose not exceeding three years, provided that no agreem

indigent public defense services shall be executed or become effective unlfrénd until approved

by the City Council, by ordinance.

Section ((5))6._The contracts with each of the primgfy and secondary providers selected

to provide indigent public defense services shall each o&de sufficient funding to support at

least two attorneys more than the number of courtyémltaneouslv in session. A third agency

shall be selected to represent defendants in thoAases in which both the primary and secondary

providers have a conflict of interest, with cchseIoad adjustment to 275 total assigned cases per-

attorney per vear for the third agency. A: of the three contracts shall also include the

administration of an assigned cOunstervices program for ((Ia)) cases or other proceedings

where conflicts of interest or otler special circumstances exist ((;)) at the three contracting

agencies. ((F)the City may,Aeparately from the selection of assigned counsel, provide for

payment of assigned coufsel services by persons or entities other than nonprofit corporations.

Section 7. The City Council requests the Seattle City Auditor to audit compliance in the

first quarter of 201Q with the standards ¢stablished by this ordinance for the public defense

contract enacted fté the 2008 — 2010 period.
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: . x” G \ous : .
Passed by the City Cowpcil the 16— day of gglﬁem w2007, and signed by me in open

. . . . Y
session in authentication of its padgage this |~ day of De 2007.

nt of the City Council

Approved by me this day of

GregoryJ. Nickels, Mayor

Filed by me this

City Clerk
(Seal)

Attachment 1: 71989 City Council Budget Intent Statement

Attachment 2: American Bar Association’s Ten Principles of a Public Defense Delivery System
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FISCAL NOTE FOR NON-CAPITAL PROJECTS

Department: Contact Person/Phone: DOF Analyst/Phone:

| oPM | Lisa Herbold/4-5331 |n/a /

Legislation Title: AN ORDINANCE relating to the selectiop’of providers of and standards for
indigent public defense services and amending Ordinance 121501.

¢ Summary of the Legislation:

Consistent with per each a) Ordinance 121501 gassed in 2004, b) 2007 City Auditor
recommendations and ¢} Council Resolution/31008, this ordinance legislates the
establishment of an RFQ review committgé; clarifies the definition of a case; provides for an
expanded secondary provider and a third provider; requires the selection of a provider to
include an assigned Council program

o Background:
Among other things, requifes the Executive to 1} establish case load limits per ordinance

121501; 2) establish an /hdependent RFP review panel to make recommendations for
providers to the Execyfive; 3) review an Assigned Council Program; and 4) expand the
contract for the secopidary defense agency provider.

s Please check oné of the following:

X This lepiglation does not have any financial implications. (Stop here and delete the
remaindér of this document prior to saving and printing.)
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ORDINANCE

AN ORDINANCE relating to the selection of providers of and standards for ipdigent public
defense services and amending Ordinance 121501,

WHEREAS, it is a constitutional requirement, a requirement of Chaptgf 10.101 RCW and a
public purpose that each person charged with a crime punishable by incarceration or
involved in certain other proceedings that may result in losg of liberty or loss of
fundamental rights, be provided with effective legal reprg§entation in order to ensure
equal justice under law without regard to his or her abifity to pay; and

WHEREAS, effective legal representation should be provifled consistent with the constitutional
requirements of fairness, equal protection, and dde process in all cases where the right to
counsel attaches; and

WHEREAS, it.is the intention of The City of Seattle (the "City"), consistent with Chapter 10.101
RCW and other applicable law, to mak¢/such services available in an efficient manner
which provides effective representatigh at reasonable cost to the city; and

WHEREAS, the provision of indigent pyblic defense services by nonprofit service providers
helps ensure a client focus by those entrusted with representing indigent persons; and

WHEREAS, a non-profit board of directors is generally representative of the community it
serves, and the City Coun€il desires Seattle's public defense program to be representative
of the community it ser¥es; and

WHEREAS, the American/Bar Association recommends an average of 6 hours per case bringing

er of cases handlesto 275 per year; and
Py on a¥otnen

1 and incorporated herein by reference) establishing a 380 case per-attorney, per-year
lindit, and conditions leading to those recommendation have not materially changed; and

WHEREAS, the City is guided by the standards referenced in Chapter 10.101 RCW and the
American Bar Association's (ABA’s) Ten Principles of a Public Defense Delivery System
attached as Attachment 2 and incorporated herein by reference; and

Form Last Revised on December 16, 2006 1
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WHEREAS, in 2004, the City Council passed Ordinance 121501, stating that public defenst
agreements shall require caseloads no higher than 380 cases per attorney per year! and

WHEREAS, a 2007 City of Seattle Audit found that the Office of Management and Planning’s
(OMP’s) method of determining attorney caseload is not an accurate meastre of workload
and can conflict with the City caseload standard of 380 annual cases per/attorney
specified in Ordinance 121501; and the Auditor further found that in 2005 and 2006, the
current primary public defense agency’s caseload exceeded the stanérd established in
Ordinance 121501; and

WHEREAS, the Audit also commented on OMP’s Request for Proybsals process, observing that
the Mayor appointed all the members of the 2004 proposal feview committee, and
recommended that the Executive and City Council should decide whether this Mayoral
role provides sufficient independence as outlined in the’ABA principles; and

WHEREAS, overall, this 2007 City Audit contains 36 re(t:?4nendati0ns for improving the City’s

public defense program, including a recommendation to have a larger secondary public
defense agency; NOW, THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATPLE AS FOLLOWS:

Section A. Ordinance 121501 is hereby amended as follows;

Section 1. In order to provide for i (( ent public defense services in a manner that is free
from political influence, ((F))the selecti;n of service providers for indigent public defense
services and the award of contracts with those providers shall be made by the Director of

Executive Administration upon recgving the recommendation of an independent, non-partisan,

indigent public defense servicesgroposal review panel_or the recommendation(s) of panel

member(s). The panel shall bZadvisorv only, and shall have seven members. A quorum shall

consist of four members, exé:pt as provided elsewhere in this Section 1. The Chair of the City

Council Public Safety, Go(/emmental Relations, and Arts Committee shall appoint three

members subject to confl/rmation by the City Council, The Mavor shall appeint three members.

Form Last Revised on December/16, 2006 "2
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The panel as constituted shall appoint a member to fill the seventh position. If, by 15 days after

this ordinance takes effect. the appointing authorities have collectively appointed only three panél

members, then the three existing panel members shall appoint a fourth member. At any ti{e

that the panel has at least four but fewer than seven members, the panel shall make a_d@onal

appointment(s) as needed to reach seven members. Members thus appointed shaﬁlot be subject

to City Council confirmation. When appeinting members of ((¥))this paneLAe appointing

authorities shall make efforts 1o include, but shall not be limited 1o, law(rs with criminal

defense experience and/or experience in Seattle Municipal Court, gommunity members with

legal expertise as well as those who hold firm the interests of JOw-income communities._No City

officer or employee may be a panel member. Except as prOvided in Section ((4))6 of this

Ordinance, the City shall enter into agreements to pro¥ide indigent defense services only with

nonprofit corporations formed for the express puppose of providing legal services to persons
eligible for representation through a public defense program.

Section 2. The duties of the panelShall be to review, and recommend from among, the

proposals submitted in response to the/ié:quest for Proposals to provide indigent defense services

received from nonprofit corporatiovs/formed for the express purpose of providing legal services

to persons eligible for representaé)n through a public defense program. In addition to any other

materials provided by proposé, the panel shall consider any City Audits of its indigent defense

-programs; and shall, befOreXhe end of the 2008-2010 defense contract term, review the

Washington State Bar Agociation caseload recommendations and report to the City Council on

any need to amend theZaseload standards in this ordinance,

Form Last Revised on Decemjber 16, 2006 3
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Section ((2))3. The City Council intends to review and consider any recommendation

from the panel for new caseload standards, and may adopt new standards, partly in r’ésponse to

such a recommendation. Until such time as the City Council adopts by ordinané new caseload

standards. ((F))the City hereby reaffirms the caseload standards establish (41 the 1989 Budget
Intent Statement. The 1989 Budget Intent Statement, the American Bdssociation's Ten
Principles of a Public Defense Delivery System and the provisioa’éf Sections 1, 2 and 3 of this
Ordinance shall collectively constitute "standards for public céanse services" as that term is used

in RCW 10.101.030 until such time as the City Council léy by ordinance adjust those standards.

Consistent with the 1989 Budget Intent Statement, (ity agreements with indigent public defense

service providers shall require caseloads no hightr than 380 total assigned cases per-attorney per-

year. The City also affirms the Washington State Bar- endorsed supervision standard of one full-

time supervisor for every ten staff lawye

Section ((3))4. The Council jénds that ((A))any new standards for public defense

services established by ordinance/as contemplated by RCW 10.101.030 relating to

"compensation of counsel, dudes and responsibilities of counsel, case load limits and types of
cases, responsibility for expert witness fees and other costs associated with representation,
administrative expensesy/ support services, reports of attorney activity and vouchers, training,
supervision, monitoring and evaluation of attorneys, substitution of attorneys or assignment of
contracts, limitations on private practice of contract attorneys, qualifications of attorneys,
disposition of clj

nt complaints, cause for termination of contract or removal of attorney, and |

ion,"” shall be the outcome of a comprehensive review that involves the Executive,

Form Last Revisgd on December 16, 2006 4
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the City Council, Public Defenders, Law School faculty, and King County Bar Association, and

non-profit community service providers, in addition to the panel.

Section ((4))5. Upon receiving the recommendations of the panel or panel memper(s),

((F))the Director of Executive Administration shall negotiate the terms of each propgdsed
agreement v;.rith ((a)) each service provider for indigent public defense services génsistent with
the standards adopted in Section ((2))3 of this Ordinance and consistent witlythe provisions of
Sections 1 and 2 of this Ordinance. The Director of Executive Administyation may execute

agreements for that purpose not exceeding three years, provided that Ao agreement to provide

indigent public defense services shall be executed or become effedtive unless and until approved

by the City Council, by erdinance.

Section ((5))6. The contracts with each of the pringary and secondary providers selected

to provide indigent public defense services shall each véfide sufficient funding to support at

least two attorneys more than the number of Seattle/dunicipal Court “departments” provided by

law. A third agency shall be selected to represcr)/defendanls in those cases in which both the

primary and secondary providers have a conﬂé of interest: the contract with the third agency

shall require caseloads no higher than 275 Aal assigned cases per-attorney per-year. One of the

three contracts shall also include the adnélistration of an assigned counsel services program for

((In)) cases or other proceedings wherg conflicts of interest or other special circumstances exist

((5)) at the three contracting agencieg. ((F))the City will pay directly (not via any of the three

contracting agencies) for ((

))assigned counsel services provided by persons or

entities other than nonprofit corpprations.

Form Last Revised on December 16, 2006
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Section 7. The City Council requests the Seattle City Auditor to audit compliance iy the

first quarter of 2010 with the standards established by this ordinance for the public deferise

contract enacted for the 2008 — 2010 period.

Section B. This ordinance shall take effect and be in force thirty (30) days from and after
its approval by the Mayor, but if not approved and returned by the Mayor #vithin ten (10) days

after presentation, it shall take effect as provided by Municipal Code Séction 1.04.020.

AY
Passed by the City Council the ‘Q% day ofgegiew)»\ﬁ 7, and signed by me in open

\
session in authentication of its passage this my, day ofge VI\)MZOO'?.

President of the City Council

Approved by me this day of 007.

Grggory J. Nickels, Mayor

Filed by me this day of , 2007.

City Clerk
(Seal)

Attachment 1: 1989 City Councyl Budget Intent Statement

Attachment 2: American Bar Association’s Ten Principles of a Public Defense Delivery System
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The undersigned, on cath states that he is an authorized representative of The Daily Journal of
Commerce, a daily newspaper, which newspaper is a legal newspaper of general circulation and it is now
and has been for more than six months prior to the date of publication hereinafier referred to, published in
the English language continuously as a daily newspaper in Seattle, King County, Washington, and it is now
and during all of said time was printed in an office mamtamed at the aforesaid place of publication of this
newspaper. The Daily Journal of Commerce was on the 12" day of June, 1941, approved as a legal
newspaper by the Superior Court of King County.
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