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Pasta Hoff

DPR OSP O&M Agrecments ORD
G/ 1512005 Sceptember 6. X303
version #2a

orbINANCE /AT T 74

AN ORDINANCE relating to {he Olympic Sculsurs Park: authorizing the execution of @
Construction and Finance Agreement and an Operation and Matuienance Agreement
beiween the Seattle Department of Parks aad Recreation and the Scatte Art Maseum,
concerning their roles in development, constriction. and operation, und maintenance of
portions of Alaskun Way Boulevard that will be operated as part of the Olympic
Sculpiure Park,

WHEREAS. On June 12, 2000, the Seaitle Departnent of Parks and Reereation (DPR) and
Seattle Art Muscum {SAM) entered into a Design Agreement, beginning a cooperative
design effort that resulied in « final design convept for the Olympic Sculpture Park
(OSP), including the use of portions of Alaskan Way Boulevard and improvements to
Myrtle Edwards Park: and

WHEREAS, DPR and SAM have acknowiedge § tire public benefits from a consistent design
philosophy being applied io the OSP and portions of Alaskan Way; ind

WHEREAS. the Q'SP will be free of charge and open to the public; and

WHEREAS, the OSP will create a seainless connection from Belltown to Myrtle Edwards Park:
and

WHEREAS. the Construction aud Finance Agreement will give SAM the authority to make
improvements to Alaskan Way Boulevard and certain areas within Myrtle Edwards Park:
and

WHEREAS, the Operations and Maintenance Agreement defines DPR’s and SAM's roles in
operaling and maintaining the public property to Alaskan Way Boulevard and certain
areas within Myrile Edwards Park, which will be improvad as part of the OSP project;

NOW, THEREFORE,

[ o
\der/

winene

B e T e T R I 1



th

mw o~ O

15

16

Pauia Hoff

DPR OSP Q&M Agteements ORD
9/}5/2005 September 6. 2003
versiosn #2a

BE IT ORDAINED BY THE CI'tY OF SEATTLE AS FOLLOWS:

Section 1. The Superintendent of Parks and Recreation, or his designee, is authorized
exccute an Agrezment, substantially in the form of Attachment A, to this ordinance, 1o delineate
the reiative roles and responsibilities of the Seattle Art Museum and the Department of Parks and
Recreation with respeet o construction ¢t the Aaskan Way Boulevard and certain areas within
Myrtle Edwards Park, and regarding the dispersal of funds atlocated through the Pro Parks Levy
prograny.

Section 2. The Superintendent of Parks and Recreation, or his designee, is authorized to
exccute an Agreement, substantiaity in the form of Attachment B, te this ordinance to delineate
the relative roles and responsibilities of the Seatle Arnt Museum and the Department of Parks and
Recreation with respect to operation and maintenance of the public property within the Olympic
Sculpture Park,

Section 3. Any act consistent witii the authority granted by and prior to the cffective date

of this ordinance is herby ratified and confirmed.
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Pauta Holf

DPR O5P O&M Agreements ORD
9/1572005 Sepember 6, 2003
version #2z

Section 4. This ordinance shall toke effect and be in force thirty (30) days from and after
its approval by the Mayor, but if not approved and returned by the Mayor within ten (x0) days
after presentation, it shall take effect as provided by Municipal Code Section 1.04.020.

o . . . _ .
Passed by tire City Council the 21 day of e iass 2005, and signed by me in

N T . 5> . "
open session in authentication of ils passage this 237 _day of O/, 2005.

I\
Approved by me this __/__ day of .

Gregory 4. N‘c‘xcls, Mayor (
. r
Filed by me this rf?gday of /t/ﬁ//l 2005. \ . -

e
City, Cigrk
(Seal) S

Attachment A: Construction and Finance Agreement

Attachment B: Operations and Maintenance Agreement
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CONSTRUCTION AND FINANCE AGREEMENT
BETWEEN THE CITY OF SEATTLE
AND
SEATTLE ART MUSEUM FOR WORK ON PUBLIC PARK PROPERTY
ASSOCIATED WITIE OLYMPIC SCULPTU RE PARK

This Agreement is enicred mto between The CITY OF SEATTLE, a Washington
municipality (“City”"), and the SEATTLE ART MUSEUM, a Washington nonprofit
corporation (“SAM™), and is consented to by the MUSEUM DEVELOPMENT
AUTHORITY OF SEATTLE, a public corporation chartered by the City of Seattle
{"MDA"), regarding the construction and financing of certain improvements associaied
with the Olympic Sculpture Park (OSP) on public park property known as Myrtie
Edwards Park and Alaskan Way Bow. ard.

RECITALS

Al The City approved a tax levy known as The 2000 Nei ghborhicod Parks, Green
Spaces, Trails, and Zoo Levy as proposed by Ordinance 120024 and approved by Scattle
voters on November 7, 2000. One of the provisions of the 2000 Neighborhood Parks,
Green Spaces, Trails, and Zoo Levy was funding for a waterfront connection from Myrtle
Edwards Park to the Belltown Area. The design of the Olympic Sculpture Park together
with the Grant of Access realizes that objective by incorporating a public conncetion
from Belltown to Elliott Bay via pedestrian pathways (at grade and above grade) and
skybridges over public rights of way.

B. On October 24, 2005, the City of Scattle enacted Ordinance #115429, which
granted a Skybridge Permit (“Permit”) to SAM to construct and maintain for a period of
twenty-five (25) years, and renewable for an additional twenty-five (25) ycars upon the
conditions specified in the aforesaid Permit, two skybridges; one across Elliott Avenuc
and one across Alaskan Way. As a condition of that Permit, SAM must exccute and
deliver to the City a Grant of Access, which grants certain rights of public access over
and upon the skybridges and patiways within a Public Access Area as defined in the
Grant of Access; and

C. In addition to the above referenced legislation, Grant of Access, and this
Construction and Finance Agreement, the City and SAM intend to cnter into an
agreement regarding the operation and maintenance of certain elements of the OSP, the
aforementioned skybridges and pathways, and the City-owned Boulevard.

D. The City adopted Ordinance No. 121721 on February 2, 2005 designating
Alaskan Way to be Alaskan Way Boulevard (a park boulevard) north of Bread Street and
south of the northern edge of Bay Street as a “park boulevard” and transferring
jurisdiction for the designated area from Seattle Department of Transportation to the
Department of Parks and Recreation (DPR) providing for transportation, trail and utility
purposes to continue.
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E. The above-described Alaskan Way Boulevard shall herecafier, be referrved to as
“the Boulevard.

F. The Boulevard, as well as portions of Myrtle Edwards Park are supported by a
seawall which is a significant structural element supporting lands to its east.

G. The City and SAM have acknowledged the public benefits to be derived from a
consistent design philosophy applied to the Olympic Scalpture Park, the connection to
the Boulevard and other improvements including a salmon habitat restoration project at
the juncture of the shorcline between the Glympic Scuipture Park and Myrtle Edwards
Park by installation of a natural beach, each of which is described in that agreement titled
“Design Agreement” exccuted by the City and SAM in accordance with Ordinance

No. 119982 appioved June 12, 2000,.

. Although it will consist of both privately owned and publicly owned property,
both the privately owned land and the pubiicly owned Jand will be operated by BAM as
the Olympic Sculpture Park as provided it the Skybridge Ordinance, the Operation and
Maintenance Agreement and the Gran® of Access.

L. SAM has committed to contributing $2 niillion towards public improvements
within the Olympic Sculpture Park as depicted in the 100% Construction Drawings for
the OSP.

J. The Muscum Development Authority of Seaitle, a public corporation chariered by
the City of Scaitle {"MDA"), is owner of the real property legally described on Exhibit 3,
attached to the Grant of Access and incorporated herein ("Parcel D" or "MDA Property").
For general reference only, that parcel is indicated with the letter D on Exhibit 2 to the
Grant of Access. MDA acquired the MDA Preperty from the City subject to use and
development restrictions, including the requirement that the MDA Property be used and
developed only as a sculpture garden, park or other open space as part of the SAM
Olympic Sculpture Park ("OSP"), with public access frec of charge in perpetuity. MDA
also is lessee of the SAM Property under a lease from SAM for the purposc of conducting
certain environmental work, subject to a sublease and operating agreement back to SAM.
SAM is developing the OSF on the SAM Property and, pursuant {o a ground lease from
MDA, the MDA Property.

NOW, THEREFORE, in consideration of the Recitals and the rnutual promises
and provisions hereinafter set forih, and fo good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, the parties agree as follows:

AGREEMENT
Pursuant to the terms of this Agreement, which is subject to approval by

appropriate Ordinance, the delivery of a fully executed Operation and Maintenance
Agreement, and conditioned upon delivery by SAM of the Grant of Access called for
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under the Skybridge Permit and the completion of those improvements to the OSP set
forth in Section 5 of this Agreement, including instailation of the Broad Sircet pathway,
the City agrees to pay SAM the sum of 32.1 as provided herein.

1. IDENTIFICATION OF PARTIES AND PROPERTY AFFECTED BY THIS
AGREEMENT

A Preperty. This Agreement pertains to the Olympic Sculpture Park
(OSP) consisting of both privatcly owned and publicly owned lands including portions of
Alaskan Way (“the Boulevard™), as described in Ordinance No. 121721, together with
portions of Myrtie Edwards Park, all more specifically described in Exhibit A attached
hereio and as shown on the Map designated as Exhibit B, also attached.

B. Partics. The partics to this Agreement are the City of Scattle, the ,
Seattle Art Muscum, which is developing the Olympic Sculpture Park. The MDA is
signing the Consent attached hercto.

2. EXHIBITS TO AGREEMENT
A. Exhibit A - Property Description :
B. Exhibit B - Site Map
C. Exhibit C - Plans and Specilications for construction within Alaskan Way ;

and Myrtle Edwards Park as submitted and permitted for construction by
Seattle Department of Planning and Development

D. Exhibit D - Embayment Plan/ Seawall Buttressing Plan

E. Exhibit E - Skybridge Ordinance 115429 (“the Permit™) including {orm of
Grant of Access

F. Exhibit G — Operation & Mainienance Agreement

3 DEFINITIONS

A. “City” means The City of Seattlc.

B. “SAM” means Scattle Art Muscum.

C. “OSP” generally means the Olympic Sculpture Park, including both SAM-

owned parcels and the city-owed Alaskan Way Boulevard (“the

Boulevard”).

“DPR” micans Seattle Department of Parks and Recreation.

“SDOT” means Seaitle Nepartment of Transportation.

“Skybridges” means the two elevated pedestrian and wheelchair accessible

walkways which are the subject of the Permit.

G. “Elliott Avenue Skybridge” means the elevated pedestrian walkway above
Elliott Avenue.

mmo
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H. “Alaskan Way Skybridge™ means the elevated pedestrian walkway above
the Burlington Northern Santa Fe Railway (or lower-casc ratlrzad)
franchise arca connecting Broad Street 1o the Boulevard. The Alaskan
Way Skybridge includes the ramp, stairs and abutment where i connects
with Broad Sireet and the Boulevard

1. “BNSE" means (e Burfington Northern Santa Fe Railway danchise area
in the Alaskan Way park boulevard.

J. “ProParks Levy” means The 2000 Neighborhoed Parks, Green Spaces,
Trails, and Zoo Levy.

K. “Embayment” means the beach, which will be installed by SAM pursuant
to the terms of this Agrcement, at the juncture of the shoreline between the
Olympic Sculpture Park and Myrile Edwards Park.

L. “Boulevard” means tlrat portion of Alaskan Wav north of Broad Street and
south of the northern edge of Bay Street desighated as park Boutevard by
Ordinance 121721, The term “the Boulevard” excludes the ramp, stairs,
abutmerd and any other component that are part of the Alaskan Way
Skybridge, as defined above

M. “Seawall Buttress” means "the buteressing for the seawall adjoining that
portion of * _ Boulevard to be constructed pursuant to the rerms of this
Agreement,

N. “Grant of Access” means an at and above grade pedestrian and wheelchair
accessible access arca as provided in the Skybridge Ordinance and Grant
of Access.

0. “VEE" means the at and above grade sruciure sireiching between Western
Avenue and Alaskan Way, upon which is located the pedesinan and
wheelchuir accessibie pathway traversing the OS1.

P. “Conncction Work™ means the work which is the subject of this
Agreement to make the Belltown to Waterfront pedestrian connection.

FOILON
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4. TERM

The term of this Agrcement shall be five (5) years and shall tenminale spon i
completion of the constiuction activitics called for under its terms. The iceminaton date
may be extended by the City for an additton period not 1o execed twe (2) yeass, ¢ allow
SAM to complete the work called tor herein, unless otherwise wedificsl in wi L upon
mutual agreement of the parties.
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5. PAYMENT

The work to provide the Belltown 10 Waterfront conincction and the Boulevard
improvements eensists of all of the following as depicted on the 100% Construction
Drawings: the paths (including the Broad Street path) and skyvbridges hnking Western
Avenue {o the Boulevard and the improvements to the Boulevard, to be constructed on
both land owned by SAM and on public property, to creaie the Belliown to Waterfront
connection eavisioned in the Pro-Parks 2000 Levy: referred o collectively as the
“Connection Work”.

A. Prerequisites to Payment. Upon completion of the construction by SAM of the
Connection Work, the City shall pay SAM an wmount not to exceed $2,100,000
for the completed improvements. Payment of the City funds is conditioned upon
(a) the execution of and compliance with the material terms of this Agreemeit,
(b) SAM’s exceution and delivery to the City of the Grant of Access, in the form
contained in Exhibit E hereto, (¢) the execution of the Operating and Maintenance
Agreement attached as 2xhibit F herete; (d) Seattle City Council adoption of
ordinances approving cach of these Agreements.

B. Pursuant to the terms of this Agreement, SAM represente and warrants to the City
that prior to the conimencement of construction of the improvemenis called for
herein, SAM shall have secu-:d all of the fuuds, financing or other firm
commitments and shall have Lbtained afl pennits necessary o gxecute all of the
work depicted on the 100% construction drawings as deseribed in this Agreemaent.

C. Upan substantial completion of the Connection Work SAM shall within 30 days,
submiit to the DPR |, a detailed written pay request {or invoice) together with such
supporting documentation as DPR shall request, demonstrating lo the satisfaction
of the City that SAM has incurred the expenses identified therein and has
completed the Connection Work. Upon Physical Completion of the Connection
Work, SAM shail ceetify to the City that all of the Conncction Work of the project
has been completed, all payment requests have been detivered to the City and ali
of the contractors, subcontractors and material men of the project have heen paid
and all taxes. wages and benefits have been paid or discharged. In the event that
the pay request is not complete or is lacking in necessary supporting
documentation, DPR shail return the same to SAM identifying the deficiencies in
writing and requesting that SAM resubmit the pay request. If the pay request is
deemed by DPR 19 be sufficient, DPR shall inspect the Connection Work, and
cither accept or reject the Connection Work. 1n the cvent that DPR rejects the
Counection Work, it shatl notify SAM in writing of any deficiency and SAM shail
undertake to remedy the deficiency hefore re-submitting the pay request. The City
will make every effort 10 review and reimburse SAM promptly upon of reccipt of
a fuliy sapported pay request. DPR apg roval and or payment of any payment
request or of any series or all such payment requests shall not relieve SAM or its
contractors or subcontractors of any obiigation under this Agreement.
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O. PUBLIC WORKS

A. All project compenezis to by constracted or instalicd on public property shail be
construcied as Public Works, except to the extent any work may be exemyrted by
law. Public Works arc defined in, and subject to, the laws of the State of
Washington and the Seaitle Municipai Code. SAM shall cooperate with the City’s
Department of Exccutive Administration (DEA) Contritct Servives (o preparg of
dircct the preparation of all bid packages and manage the bid process. SAM shall
bz responsible for the gencration avd management of ull documentation necessary
(o the administration of the project as a Public Work and shall submit the same for
approval,

B. Any and al? bids, documentation gid processes shall be subject 1o review and
approval by the City’s Departiment of Exocutive Scrvices Adnunigiration (DEAL
Contracting Scrvices Division,

C. Prior to commencement of constiaction of any portion of the work deseribed
this Ag:c-mert that are to be constructed or installed on public property, SAM
shall furnish in 2 form and amount seceptabie to the City such surety honds ard
proof of insurance as described beioy in Dechon 16 of this Agreement
(“Insurance and Bonds™).

D. DEA Contracting Serviess together with project management through DPR shall
administer all contraci payments made by tie City.

7. RIGHT OF ENTRY FOR CONSTRUCTION PURIPOSES

This Agrecment shall constitute the City’s permission to SAM to enter upon and
construct the improvements as shown on the attached Exhibits BB and C, and to cuter
Alaskan Way to constiuct the improvements relating to the new streetear trotley iracks,
station and related facilitics. All such work shall be constructed in accordance with the
above mentioned “Exhibits” and subject to the conditions noted below. Provided,
however, this right of entry and consent to construction shall ot refieve SAM cfthe
obligation to obtain any building or construction permit, shoreline permit, or other
perait, license or permission othervise requived for the construction of the improvements
called for herein.

8. FINAL PLAN REVIEW AND COMMENT

Prior to commencing any construetion work, SAM shat} provide DPR 108%
Construction Drawings (CDs) for final review and comment to assure that final Plans an.
Specifications conform to Tity Standards 2s noted vciow and to assure thal they conform
to the agreed upen design. The form and format (inciuding both paper and clectronic
versions) of the CDs shall be as divceted by DPR @nd SAM shail bear all expenses
associated therewith. Within 10 worki1g days, DPR shall cither approve the same or

vage 6 of 24 (’/b‘r \
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retvim them for correctior. Upon approval, SAM shall submit ine apnroved 100%
Cousiruction Drawings o DEA, Centraciing Services, for advesising any contradt for
public bid, to the cxtent bidding is require¢. SAM will assign 1o the Clty 3 non-exclusive
right, along with SAM, 10 use the drawings and designs lo huild the improvenients within
the Boulevard and the Skybridges, subject to SAM's architects approval. The revies aid
comment supplizd by DEPR shall not relicve SAM of the obligation to obtain any
neccssary permits or relieve it of the obligation to conform vy plicable design and
huilding cordes.

S. CONSTRUCTION PHASE

A SAM shall noy coramence constinctinn within tie Boulevard oe the
Alaskan Way Skybiidee, antil i figs been given sntien Notice (o Proceed
by DPR. DPR will not issiic the Motice to Procecd antil sil ef the
conditions of this Agreement bave been met and ol permits neccssary for
the construction of the work within Alaskan Way and fur the Alaskan Way
Skvbridee have been issued.

B. In adminisiering any consimuction conla
the Alaskan Way Skybridg
DIOLESECS:

aet relating to the Boulevard and
_SAM shatl adhere 1o the following City

1) Reject any work it does not conform to the Contract Documents
submitted o DPR. Reject and halt any waork that is deemed to Le
hazardous, in vielation of vode, or ofilcrwise involve a fiealth or
tafety issue that jeopandizes & workes or the public at farge.

2). Prepare Moditication Propesals and Change Orders for approval
by DIPR. A Modification Proposal is a written propusal originated
by SAM, and is sequired in cach insisnce whee SAM intends o
alter the appearance, usage or durability, product or feature of the
agreed design of any aspeet of ihe work whether or not the samie
will resull in an increase in cost to the Ciy and if so the full
amount of such increase, exclusive of t xes. A Change Order s«
written dircctive originated by the City directing SAM fo execute
additional work and specifying the amouni to be allowed therefore,
exclusive of taxes. Meither Modification Proposals nor Change
Orders shall be deemed to have any cffect unless and uniil they are
signed by both DPR and SAM.

). At the cunclssion of the work and prior to the C..y’s Final
acceptance SAM shall fumish DPR with two (2) original complete
sets ol Mylar drawings (“record” drawings), reflecting the inal
*as-built” condition of the Project. When originals are submiited.
they shall be on City-approved Mylar. The “record” drawings shall

also be provided to DPR in electronic format {Auio CAD 2000 or
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Jater version) on coinpact discs as vecior diagrams and delivered
with Mylar drawings. Black background prints ar2 not acceplable.
The electronic media siiall be congatible with City of Seattle CAD
Line Weight and Symbols snd additionally SAM shall furmsh one
€D with all files in PDF format. SAM will assign to the City
non-exclusive right, aiong with SAM, 1o use the drawings and
designs to build the improvements within the Boulevard and the
Skynridges, subject 30 SAM’s architects epproval.

4). SAM shall review for accuracy and provide to DPR, contracior
copics of all nus atenance manuals, which may include operating
manuals, equipment brochures, paint schedales and material
brocliures, 16 DPR, bouad in loose leaf binders, appropriately
labeled, indexed and tabbed.  SAM shall develop and provide, al
physical completion, and shal! upon completion, furish the
Managenient Plan as provided in the Operation and Maintenance
Agreemont,

10. PLACEMENT OF ARTWORK

A. For any work contracted for by SAM afler the dute of this Agrcement that
will be located within the Roulevard, the Elliont Avenue Skybridge, the
Aiaskan Way Skybridge, the Embaymen, or Seawall buttress, SAM shall
not contract for, nor shal it place :any antwork including any works of
visual art including any painting, mural, drawing, print, sculpture, mosaic
or still photograph, 5 the swne are defined in the Visual Ariists Rights
Act (VARA) 17 L5.C. § 101, as now enacted or herealter modified, |
without first having cither (i) determined that VARA will allow removal
or relocation of the artwork or (i1) obtained from the artist a wrilten waiy ~
and agreement in a form approved by the City, waiving any rieht to the
permanent emplacement of said artwork, and which written wiver and
agreement grants 0 SAM and to the City the night of, removal or
relocation of said work. In contracting for any maps, visitor gudes or
dircctories, SAM shali require that the contract therefore specifically
exchude the same from the defined coverage’s afforded artwork by VARA.

B. The exisiing agreements lor the creation and placenient of the fountain
entitled, Father and Son. by arlist Louisc Bourgeois, at the entry plaza
with the Boulevard, allow SAM to relocate the work, subject to
consultation with the artist and concurrence with the oversight commiitee.
For any other work acquired or contracted for by SAM belore the date of
this Agrecment, SAM will not place any work covered by VARA on the
Boulevard, the Elliott Avenue Skybridge, the Alaskan Way Skybridge, the
Embayment, or Seawall buttress that cannot be 1 »movec or relocated
pursuant to VARA or pursuant o tlhic terms of any agreement or waiver
with the artist.

Page 8 of 24

2OULON

S SINYRd SiHL NI INSHNDOQ IHAL i

£

€

" LNBNNOOQ HL JO ALTTYND 3HL OL INA Si U

SLLON SIML NYHL Uva10 88

E

s e



o

SAM will indemnify, defend and hold harmiess the City from 2ny claims,
aclions. suits, liability, loss, costs. expenses or damages of every kind and
description arising under VARA for any work placed by or with the
permission of SAM on the Boulevard, the Elliott Avenue Skybndge, the
Alaskan Way Skybridge, the Embayment, or Seawall buttress.

THIS NEXT SECTION 11 NOW COMBINED WITH SECTION 5

1. EQUAL OPPORTUNITY AND OUTREACH
As it pertains to any portions of the work execated on publicly owned land,

A,

B.

As it pertains to activity govemed by this Agreement, SAM shall not
discriminate against any employee or applicant for empioyment because
of race, religion, creed, age, color, sex, marital status, sexual oriemation,
gender identity, political ideelogy, ancestry, national origin, or the
presence of any sensory, mental or physical handicap unless based upon a
bona fide occupational qualification. SAM shall take affirmative action to
ensare that applicants are employed, and the employces are treated during
employment, withont regard te their creed, religion, race, age, color, sex,
national origin, marital status, political ideclogy, ancestry, sexual
orientation, gender identity, or the presence of any scnsory, mental or
physical handicap. Such action shall include, but not be limited to the
following: employment, upgrading, demotion, er trausfer, recruitment or
recruitment adverlising, layofl o5 termination, rates of pay, or other forms
of compensation and selection for training, including appreaticeship.
SAM zhall post in conspicuous places, available to employces and
applicants for employment, notices as provided by the City of Secattle
seiting forth the provisions of this » mdisc: 'mination clausc.

SAM shall encourage the use »i woz:c.. and minority employces and
apprentices on this project and encourage outreach effons in employment
opportunitics. Qutreach efforts may include usc of targeted solicitation
lists, advertisements in publications directed to underrepresented
communities, providing student intemships or apprenfice opportuniiics,
noting SAM’s Equal Employment Opportunity (EEO) policy in
solicitations, emphasizing EEO and sutreach policies within SAM and
using the services of available minority community and public
organizations to perform outreach
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12. NONDISCRIMINATION IN EMPLOYEE BENEFITS

To the exient SMC Ch. 20.45 is applicable to this Agrecment on any portions of
the work to be execulcd on publicly owned land; SAM shall have the totlowing
obligations:

A. Compliance With SMC Ch. 20.45: SAM, as it pertains to any constiuction
activity governed by this Agreement, shall comply with the requirements
of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such
requirements, under which the SAM is obligated to provide the same or
cquivalent benefits (“equal benefits™) to its employces that are imvolved in
the construction activity governed by this Agreement with domestic
partners as the SAM provides to its employees with spouses. Al the City's
reguest, the SAM shall provide complete information and verification of
the SAM’s compliance with SMC Ch. 20.45. To the extent SMC Ch.
20.45 is applicable to this Agreement, then failure to cooperate with such a f
request shall constitute a material breach of this Agreement, after
delivering a writlen notice and expiration of the time for under Scction 25
(Default) below. (For further information abowt SMC Ch. 20.45 and the
Equal Benefits Program Rudes call (206) 684-0430 or review information
at hip:ilcityofseatile.net/contract/egualbenefits.)

B. Remedics for Violations of SMC Ch. 20.45: : [{ and to the extent SMC
Ch. 20.45 is applicable to this Agrecment, then any violation of this
Seetion 13 shall be a material bresch of this Agreement for which the City,
afler delivering a written notice and expiration of the time for under
Section 25 (Default) below, may:

1). Require SAM to pay actual damages for cach day that SAM is in
vinlation uf SMC Ch. 20.45 during the term of the Agreement; or ;

Terminate the Agreeinent; or

o £

Impose such other remedics as specifically provided for in SMC :
Ch. 20.45 and the Equal Benefits Programn Rules promuigated
there under.

13. GTHER LEGAL REQUIREMENTS

A. General Requirement: SAM, at no expense to City shall comply with ail
applicable laws of the United States and the State of Washington, the :
Charter and ordinances of City; and rules, regulations, orders, and ;
directives of their administrative agencies and the officers thereof. :
Without limiting the generality of this paragraph, SAM shall specifically
comply with the frliowing requirements of this section.

Page 10 of 24




~s

D.

Licenses and Simifur Authorizations: SAM at no expense o City, shall
secure and maintam in full foree and effect during the term of this
Agreement ail required licenses, permits, and similar legal anthorizations,
and comply with all requirements thercof.

Use of Recycled Content Paper: SAM shall use, whenever commerciatly
reasonable and practicable, recycied conient paper on ali documents
submniitted to City in accordance with SMC 26.60.218.

Americans With Dissbilitics Act: SAM shall comply with all applicable
provisions of the Americans With Disubilities Act of 1990 (ADA) in
pesforming its obligations under this Agresment. Failure to comply with
the provisians of the ADA shall be a default subject to the notice and cure
provisions of Scction 25 below.

Faiy Conteaciing Practices Ordinance: SAM shall comply with the Fair
Contracting Practices Qrdinance of the City of Seattle (Grdinance
1196V1), as amended. Conduct made unfawtul by that ordinance
constitutes a breach of centract. Engaging in an unfair contracting
practice may atso result in the imposition of a civil finc or forfeiture under
the Seattle Criminal Code as well as various civil remedics.

INDEMNIFICATION

SAM, by entering into this Agreement, hereby releases the City from any
and alf claims resulting from duamage or loss to its own property and does
covenant and agree for itself, its successors and assigns, The City of
Scattle, to at all iimes indemnify, defend and save harmless The City of
Sesttle from all ciaims, actiens, suits, ability, loss, costs, expenscs or
damages of every kind and description (excepting only such damages that
may result from the sole negligence of the City), which may accrue to, or
be suffered by, any person or persons and/or property or propetties,
including without limitation, damage or injury to SAM, its officers,
agents, employecs, contractors, invitees, lenants and tenants’ invitecs,
licenseses or its successors and assigns, by reason of the maintenance
operation or use of improvenients or any poriion thereot made pursuant to
thus or any other agreement between the parties hereto regarding the OSP.

In any action against the City of Seattle, by any empioyee of SAM, its
contractor, subcontractors, sub-subcontractors, agents, or anyone directly
or indircctly employed by any of them, the indemnification obligation of
this Section shall not be limited by a limit on the amount or type of
damages, compensation, or benefits payable by or fer SAM, its contractor
or any subcontractor under RCW Title 51, the Industrial Insurance Act, or
any other employec benefit acts. Likewise, any City indemnification in
the event of concurrent negligence shall not be limited by RCW Title 51.

Page 11 of 24
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In addition, SAM and the City cach waives immunity as to the City of
Seattle only or SAM oniy, as applicable, in accordance with RCW Title 51
and shall require that in any construction contraci, that it shall require its
contractor to waive such immunity.

C. If it is determined by a court of competent jurisdiction, that RCW 4.24.115
applics to this ordinance or that other concurrent negligence hias eccurred,
then in the event claims or damages are caused by or result fron the
concurrent negligence of:

1).
2).

The City, its agents, contractors or cmployees; or

SAM, its agents, contractors, or employces.

Then cach party shall indemnify the other to extent of that party’s negligence.

15. INSURANCE AND BONDS

A, INSURANCE.

The following minimum insurance requirements

shall appiy to this Agreement.

1).

2).

Coverage’s and Limiis of Liability

a).

b).

SAM Liability lusurance. SAM, at no expense to the City,
shaill maintain continuously throughout the Term of this
Agreement Commercial General Liability (CGL) and
Automobile Liability insurance with a limit of liability of
not less than 510,600,000 cach occurrence of combined
single tin’t bodily injury and property damage for claims
occurring on, in or about the OSP property.

SAM Property Insurance. During the course of
construction, SAM shall maintain all builders risk property
insurance on the improvements within the Boutevard with a
limit of liability of not less than the sum of the total
construction contract values, the total design consuliant
contract values and sales tax. SAM shall cause its property
insurer(s) to provide an insurer’s waiver of subrogation in
favor of the City.

Consultant and Contracter Insurance.

a).

SAM shall require that ail design team members,
construction management consultants, program
management consultants and environmental consultants on
the project with whom it contracts that render professional

Page 12 of 24

pwe——

‘30LLON

LNINNOOG 3HL 0 ALNTYAD 3HL OL 310 St U

IOILON SIHL NYHL ¥V $527 S5 3NV SIHL N LNZWNO0A 3HL =l



3).

services on the OSP project maintain professional Hability
insurance with a minimum limit of liability of $1,000,006
cach claim or &~ greater limit that SAM deems prudent.

b). During the course of cenatruction, SAM shall cause all
contractors fo maintain CGL and Automobile Liability and
Umbreila/Excess insurance as required with a limit of
liability of not iess than $5,000,000 cach occurrence of
combined single limit bodily injury and property damage
for claims occwrring on, in, or about the OSP propety.
CGL insurance shall include Premises/Operations,
Products/Completed Operations, Contractual Liability,
Independent Contractors and Stop Gap/Employers
Liability. SAM shall, in addition, incorporate subparagraph
B. herein (“Terms and Conditions”) in all contractor
agreements.

c). During the course of construction, SAM shall cause all
contractors to maintain Worker’s Compensation insurance
in accordance with the provisions of Title 51 of the Revised
Code of Washington (RCW) and contractors shall be
responsible for cnsuring that workers compensation
insurance is in force for any subcontractor. Additionally, if
the scope of work requires working in, on or around a
navigable waterway, the contractor and any subcontractor,
if legally required to do so, shall maintain United States
Longshore and Harbor Workers Act (USL&H] coverage
and Jones Act in compliance with Federat Statutes. If the
contractor is qualified as a seif-insurer in accordance with
chapter 51 RCW, it shall so certify to the SAM and to the
City.

Terms and Conditions

a). As respects SAM and contractor liability insurance, the City
shall be an additional insured for primary and
noncontributory limits of lability as documented by a copy
of an additional insured cndorsement or a copy of blanket
additional insured policy wording,.

b).  Limits o liability referenced herein are minimum limits
only and shall not be construed as limiting neither the
liability of SAM or any SAM contractor nor the liability of
any insurer of SAM or any SAM contractor.
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c). Insurers shall kave a minimum A- VII AM. Best’s rating
unless procured under the provisions of chapter 48.15
RCW or otherwise approved by the City.

d). Insurers shall provide 45 day written notice of cancellation
to the City in accordance witis chapter 48.18.290 RCW,
except 30 days for insurance policies procured under the
provisions of chapter 48.15 RCW and 10 days for non-
payment of premiwmn.

c). Current ceriification of insurance, including a copy of an
additional insured endorsement or a copy of blanket
additional insured policy wording, shall be maintained on
file with the City at the address specified in Section 15,

(*Notices™) of this Agrecement.

BONDS

Prior to the commencement of any work under the provisions of this
Agreement, SAM shall furnish the following:

1). Payment and performance bonds for 100% of the estimated
construction cost of the work 10 be performed for the Alaskan Way
Skybridge, including all Change Orders and state saics tax, ma
form acceptable to the City. No payment or performance bond is
required i€ the Contract Amount is $25,000 or less and Contractor
agrees that the City may, in licu of the bond, retain 50% of the
Contract Amount for the peried allowed by RCW 39.08.010.

ADDITIONAL BOND SECURITY

In addition to the foregoing, and upon notice from the City, SAM shali
require any c< ~‘ractor to prompily furnish sdditional security required to
protect the City and persons supplying labor or malerials required by the
Contraci Documents if:

1). The City has a reasonabie objection to the surety; or
2). Any surety fails to furnish reports on its financial condition if

requested by the City.

ENVIRONMENTAL INDEMNITY

The parties acknowledge the existing Environment Agreement between the City
and SAM dated December 7, 1999 (“Environmental Agreement”). No change of rights,
obligations, or responsibilities under the existing Environmental Agreement shall occur
as a result of this Agreement, except as expressly provided in this section. SAM shali be
responsible for any and all costs that arise from or are related to soil removal, if required,
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and recapping of soil, if required, to the extent required to complete SAM’s construction
of the OSP. Such costs include, but are not limited o, disposal of contaminated soil or
groundwater that is removed during construction replacement of material that is capping
contaminated soil and is disturbed during construction mitigation measures required by
permitting autherities, and worker safety measures required for construction on a
contaminated site. The Consent Decree means the “Prospective Purchaser Consent
Deeree Re: The Former Unocal Scattic Marketing Terminal Property, Seattle, WA,
entered under King County Superior Court No. 99-2-50226-4 SEA on December 7, 1999.
The Consent Decree as stipulated above will be held in place until such time the praject is
complete, at which time the restrictive covenants will semain in perpetuity.

17. EQUALITY IN CONTRACTING:

SAM shall comply with the requirements of the City’s “Equality in Contracting
Ordinance” (SMC 20.42.010 et seq). In addition to the other requirement of that act,
prior to advertising to bid any portion of the Connection Work excecuted on put licly
owned property, SAM and the Dircctor of DPR shall adopt a plan, developed in
consultation with the Director, to afford Women and Minority Susinesses the maximum
practicable opportunity to dircetly and meaningfully participate on City Contracts. The
plan shali include specific measures the Contract awarding authority wiil undertake to
increase the participation of Women and Minority Businesses. Each Contract awarding
authority shall make efforts to comply with any goals cstablished in the plan for that
Contract awarding authority under these provisions for public works, consultant services
and procuring goods or services. The Contract awarding authority may also establish
aspiration goals for the participation of Women and Minority Businesses in a particular
City Contract on a case-by-case basis.

18. GOVERNING LAW

Except as provided in the preceding sentence, the City and SAM retain all rights
and obligations as set forth in the Environmental Agreement. This Agreement shall be
governed by the laws of the State of Washington. Venue of anv action brought by one
party against the other under this Agreement shall be in King County Superior Court.

19. NOTICES

All notices required to be given under this Agreement shall be in writing and
either delivered personally or sent by United States Certified Mail, postage prepaid,
return receipt requested. to the appropriate addresses listed telow or at such other address
as shall be provided by written notice. Notice shall be deemed communicated to the
parties 3 business days from the time of mailing if mailed as provided in this section. For
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convenience purposes only, and not to satisfy the requirement to give written notice,
copies of notices also may be given by other means.

If to SAM: Seaitle At Museumn
P O BOX 22060
Seattle, WA 98122
Telephone: 206 654-3100
FAX: 206 654-3135
Attn: Director

If to City: City of Scattle
Department of Parks and Recreation:
100 Dexter Avenue N
cattle, WA 98109
Atin: Superintendent of Parks and Recreation

20, CONTRACTUAL RELATIONSHIP

The relationship of SAM to the City by reason of this Agrecment shall be that of
an independent contractor. This Agreement does not anthorize SAM to act as the agent
or legal representative of the City for any purpose whatsoever. SAM is not granied any
express or implied right or authority to assume or create any obligation or responsibility
on behalf of or ir: the name of the City or to bind the City in any manner or thing
whatsoever.

21 NO CONFLICT OF INTEREST

SAM confirms that SAM does not have a business interest or a close family
relationship witk any City officer or employec who was, is, or will be involved i the
consultant selection, negotiation, drafling, signing, administration, or evaluating SAM’s
performance. As used in this section, the term “SAM” shall include any employee of
SAM who was, is, or will be invelved in the negotiation, drafting, signing,

administration, or performance of the Agreement. As used in this scction, the term “close

family relationship™ refers to the following: spouse or domestic pasiner; any dependent

parent, parent-in-law, child, son-in-law, or daughter-in-law; or any parent, parent-in-law,
sibling, uncie, aunt, cousin, nicce or nephew residing in the houschold of a City officer or

cmployee described above.
22. ERRORS AND OMISSIONS; CORRECTIONS

SAM shall be responsible for the professional quality, technical accuracy, and
coordination of all designs, drawings, specifications, and other services furnished by or
on the behaif of SAM under this Agreement SAM, without additional compensation,
shall correct or revise any errors or omissions in the designs, drawings, specifications,
and/or other work immediately upon notification by the City at a level commensuratc
with the professional quality, technical accuracy and coordination maintained on similar
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projects in the State of Washington. The obligation provided for this scction with
respeet to any acts or emissions during the term of this Agrecmen shall survive any
termination or expiration of this Agreement.

23. INTENTIONALLY OMITTED

24, DEFAULT, CURE, REMEDIES, DISPUTE RESOLUTION

A,

B.

Default and Cure. Upon being given writlen notice of {ailure to
perforin or comply with a termi or condition of this Agreement, the
notificd party shail prompily undertake such reasonable sieps as
shiall be necessary to cure the speeified faiture. 1f that party fails to
promptly undertake reasonable steps to perfort or comply, or tails
to cure the specified failure within 60 days after written notice is
given, that party shalt be deemed to be in default of this
Agreement. Provided, however, that in the event that the partics
agree that cure cannot reasonably occur within such 60-day p- s,
then the Parties shall agree upon & reasonable period of timw ¢
defaulting party to affect a cuve. 1 at the end of that addition.
period of time cure has not been made, that party shall be deenced
in defauit of this Agrecment. Failure to cure after the applicabic
time period shall be an “Event of Default.” I the parties are
participating in dispute resolution under Section 25(D), then the
timic period for cure shall not commence until completion of the
dispute resolution.

Receiver. The appointmient of a receiver to take possession of ail
or substantially all of the asscts of SAM or other action taken or
suffered by SAM under any bankiuptcy, reorganization, or other
statine of similar nature, if such receiver or action has rot been
released, discharged, dismissed, or vacated within 60 days, shall
constitute a breach of this Agrecment, and the breaching party
shall be in defaull of this Agreement.

Remedies. 1f there is an uncured Event of Defauit of this i
Agreement, then the ron-defaulting party shall have all rights and
remedies at law or in equity. If the uncured Event of Default
relates to a fundamental obligation under this Agreement, then the
non-defaulting paity shall have the right to terminate this
Agreement. Any proposed termination due to an uncured Event of
Default by SAM shall require compliance with Ordinancc

No. 118477 (Initiative 42). Upon any termination by the Uity for 5
an uncured SAM Event of Default, the City in its discretion may i

retain the park improvements as constructed within the Boulevard
and Alaskan Way Skybridge, but not any artwork, for the use of
the public, or may require SAM to demolish said improvements
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and restore the site fo its condition at the ume of the execution of
this Agreement. Sam shall remove alt art works from public
property wishin 60 days of the termination of the Agreement and
shall indemnify the City against any and ail losses related to such
art works during the vemoval period and shall, in addition to the
obligations arising under the indemnity provisions of this
Agrecment, indemnify. defend save and hold the City hannless
from any claim, defense or other Jegal action avising under the
Visual Artists Rights Act (VARA) 17 US.C. § 101, as now
enacted or hercafler modified.

D. Dispute Resolution. In the event that any dispule of
misunderstanding arising under this Agrecinent o veerning SAM's
or the City's performance cannot be resotved through amicable
negotiations, hetween SAM's Project Manager and the City’s
Project Manager, the matter shal be referre to the
Superinendent, Scattle Parks & Recreation Departnient and
SAM’s senior exccutive(s). 1 such officrals do not agree upon a |
d _cision, the partics shall then submit the matter to d non-binding :
alternate dispute resolution process. i

DELETED SECTION 26 TO ELIMINATE REDUNDANCY
25. PUBLIC SAFETY

During construction within the Bouicvard, SAM, its contracior or agent snall
provide such security measures as deemed appropriate to protect public safety, including,
but not timited to, vehicle or pedestrian warricades, fencing, flaggers or other trafl fic
controls, as necessary.

AN

26 PUBLIC ACCESS DURING CONSTRUCTION

A SAM shali ensure safe and continuous public access over the Boulevard to
all trail users iucluding, but not limited to pedestrians, bicyclists and
others at ail times during the construction of the improvements described
lerein, but subject 1o temporary closure in coordination wiih DPR, by
SAM when prudent for safety during coastruciion xetivities. Adeguate,
safe detours throughout the Boulevard and Myrile Fdwards Park, or
temiporary closures, will be provided as circumsiances merit. SAM will
provide project signage and public notice along all trails at least sue (1)
wmonth prior io the siart of any construction activity. Signs shall te erected
facing the wraveled portions of the Boulevard providing irformation
concerning ihe woik and the use of the Boulevard. Signs wiil confain
informarion regarding any notices of dcionr or other retevant information.
Signs shall be no smaller than 24 by 36 inches, weather resistant,
constructed of % inch MDO (plywood;} painted white with black lettering.
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B. During consiructien, SAM shall also ensure safe public access over the
Boulevard to “Special Events,” ‘netuding but not limiied @ the Fourth of
July celebration, City approved festivais and such otiier events that may be
approved by the City’s Special Events Comuitiee.

27. LOCKS, CITY MAINTENANCE AC CESS, AND EMERGENCY
ACCESS

SAM shali provide keys to gates and other barriers that may be instailed
throughout the Boulzvard portion of ihe OSP to the DER Fngineer for the purpost of
providing casy accCss 1o Myrtle Fdwards Park and other adiacent properties for
maintenanzc purposcs and frany inspection ot testing that way be requitred. Further,
SAM shall provide Master K+ to Seaitle Police and Fire Departments to allow
emergency access during hours that the G i 5e clusai 10 1 ie aeeess.

28. HAZARDOUS MA ! ERIALS STORAGE AND UsE

SAM shall not store any hasardous mat:nals such -, =2 not limited 1o,
pesticides, herbicides, painis, thinners, roden, cides, gasoling .o other fucls on, or in, any
arca accessible to the public. Ne hazardous materials shall be stored on the Alaskan Way
poition of the OSP. Any and all uses of hazardous misterials within the Bouicvard shall

be consistent with Svattle Farks and Recreation Deparment’s Best Management

Practices.
29. EMERGENCHS

SAM shull respond 1o emergencies by contacting the approprialc emergency

cte. The City shali provide SAM with appropriate
SPCREC (0 SIMCTgencies involving damage to
ity or other cmergencics occwrTing

service providers such as Police, Fire,
contact names and teiephone numbers for e
City property, repoits of incidents of criminal activ
during normal working hours. Incide
through 8:00 a.m.) ailecting City property, except the Skybridges, should be reported o
the DPR Duty Officer at (206} 915-6249 or (206) 982-4583. Incidents rclated te the
Skybridges should be reporicd to Seattic Department of Transportation at 684-0391
between the hours of 8:30 a.m. and 4:30 pm,, and 16 684-ROAD (7623) afier hours,

weekends and holidays. Incidents involving hazardous materials or other environmental
conditions posing a threat to human life or health should immediatzly be reporied by

telephone to the 911 dispatcher.
30. STANDARDS, SPECIFICATIONS AND PLANS

All construction related activitics underiaken pursuant to this Agreement will be

consistent with the approved 100% Consiruction Drawings.
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K10 PUBLIC INVOLVEMENT

During consiruction, SAM shali provide effective and ongoing public notice of
events related to the construction project conicmplated w this Agreement.

2. 30 UTILITIES

The Boulevard and Myrtle Edwards Park are undertain or othenwise burdened
with various public utilitics including but not limited to clectric wility lices, gas lines,
storm diainage, combined scwer outflows, sewers and possibly others. SAM, iis
contractors md sub-coniractors shall be solely respoasible for the protection of
underground unlities from damage caused by SAM's construction activities and shall
comply with all applicable faws and reles relating to ihe protection of underground
atilitics, including without fimitation RCW 19,122,010, ¢l seq. SAM agrees (o have its
contractors snd subcontractors take such steps as are pecessary ta protect the public’s
safety and use of the utiltitics during and afles the time of construction. In the event thi
any underground wiilitios are damaged by SAM’s construction activities, SAM shali be
responsible for the cost of any repair, To the extent that utilitics are required 1o be
relocated 10 accommodate the constsction preject contemplated in this Agreement, SAM
shall bear full responsibility for all expenses and fiabilities related to said relocations.
Further, SAM shall require its contravtors, subcontractors, employees and othiers engaged
in excavation at the site to call “disd a dig” (1-800-424-5355) at least 24 hours prior to
any required excavation. Provided, however, that reliance on a locate service shall not
relieve SAM and its contractors and subcontractors of liabiity for any damage caused to
any such utilities.

33 INSPECTION

A. City will undertake such « ality assurance inspections as it feems
necessary to confirm conspliance with tiis agreenment.

B. SAM will be responsible for assuring frec and regular access te all City
inspectors responsible for assuring the quality of all improvements and
compliance with all apfficable regulations, codes, ordinances or other
effective mstruments of law. SAM will assure that the Plans and
Specifications attached hereto as Exhibit C are implemented and inspected
consisient with City Inspection. Fusther SAM will be responsible for any
and al’ materials-testing and laboratory work necessary te ensure the
quality and safety of the improvements as instailed and all such testing and
analysis shal! be carried out consistent with applicable City standards for
such testing and analysis.
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34. PLANT SELECTION, INSTALLATION, AND
ESTABLISHMENT

Notwithstanding the Plans o .d Specifications sttache” s Exhibit C, SAM shall
also ensure tiat the instatlation of all landscaping within the Boulevard will be
accomplished consistent with the foilowing: All plants will be selected from healthy
stock, free of discases and defects; all plants will be eppropriately sized at planting to
realize maxinm coverage and proper plant health in the minimum amount of thne
reasonable for the species; soil will be approprizte to the species selected and amended
aceordingly; and irrigation will be adequate and appropriais 1o the species and planting
objectives defined in the landscapimg plans. Any and all comracts catered o by SAM
for planting within Alaskan Way shall include a three (3) year plant establishment
wa -anty. SAM’s plant maintenance obligations after acceptance of the Conncetion
Work by the City are set fostiy in the Operations and Maintenance Agreement.

35. AUDIT

Upon request, SAM shall permit ihe City, and any other goverimental agency
involved in the funding of the projec: . Agency™), to inspect and audit all pertinent books
and records of SAM, any SAM contractor, or any other person or entity that perforned
work in connection with or relaied o the OSP, at any and all times deemed necessary by
the City or Agency, including up to six years after the tinal payment or release of
withheld amounts has been made under this Agreement. Such inspection and audit shall
oceur in King County, Washington or other such reasonable location as the City or
Agency selects. SAM shail supply the City with, or shall permit the City and/or Agency
to make, a copy of any beoks and reco-ds and any portion thereof. SAM shall ensure that
such inspzction, audit and copying right of the City and Agency is a condition of any
subcontract, agreement or other arrangement under which any other person or entity is
permitted 1o perform work under this Agreement.

36. PROJECT COMPLETION

Upon completion of construction of the Boulevard and the Alaskan Way
Skybridge, SAM will notify the City’s project manager at DPR in writing, and DPR shall
make its final inspection. If there are deficiencies in either the work or othier performance
required of SAM under this Agreement, DPR shall prepare and deliver to SAM, “punch
fists” defining such items as it may deem incompleie or unsatisfactory, whercupon SAM
shall undertake to remedy all noted deficiencies, wherzupon it shall re-notify DPR that
the work is completed. At such time as all ¢f the Connection Work and other
performance required of SAM under this Agreenient is determined by DPR to be
completad, the City shall prepare and deliver a written notice of completion to SAM.
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MISCELLANEOUS PROVISIONS

Amendments: No modification of this Agreement shall be effective unless
in writing and signed by an authorized representative of cach of the parties

hereto.

Binding Agreement: This Agreement shall not be binding until signed by
both parties. The provisions, covenants and conditions in this Agreement
shall bind the partics, their legal heirs, representatives, successors, and
assigns.

Applicable Law/Venue: This agreament shall be construed and
interpreted in accordance with the laws of the State of Washingion. The
venue of any action brought hercunder shall be in the Superior Court for
King County.

Remeaics Cumulative: Rights under this Agreement are cumulative and
nonexclusive of any other remedy at law or in equity.

Captions: The titles of sections or other divisiors of this Agrecment arc
for convenience only and do not define or limit the contents.

Scverability: If any term or provision of this Agreement is determined by
a court of compctent jurisdiction to be invalid or uncnforceable, the
remainder of this Agreement shall not be affected thereby, and cach teyrm
and provision of this Agreement shall be vaiid and enforceable to the
fullest extent permitted by law.

Waiver: No covenant, term or condition or the breach thereof shail be
deemed waived, except by written consent of the party against whom the
waiver is claimed, and any waiver of the breach of any covenant, term or
condition shall not be deemed to be a waiver of any preceding or
succeeding breach of the same or any other covenant, term or condition.
Neither the accepiance by the City ¢f any perfornance by the Cons slant
after the time the same shail have become due nor payment to the
Consultant for any portion of the Connection Work shall constitutc a
waiver by the City of the breach or default of any covenant, term or
condition unless otherwise express!y agreed tc by the City, in writing.

Entire Agreement: This document, along with any exhibits and
attachments, constitutes the entire agreement between the parties wiih
respect o the financing and construction of the OSP Park improvements;
separate agreemenis have been prepared related io Skybridges, and
Maintenance and Operations. No verbal agreement or conversation
between any oflicer, agent, associate or employee of the City and any
officer, agency, employee or associate of the Consultant prior to the
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execution of this Agreement shall affect or modify any of the terms or
obligations contained in this Agrcement.

trma

Negotiated Agreement: The parties acknowledge that this is a negotiated
agreement, that they have had the epportunity to have this Agreement
reviewed by their respective fegal counsel, and that the terms and
conditions of this Agreement are nof to be construed against any parly on
the basis of such party’s drafismunship thercof.

j. Time of Essence; Foree Majeure: Time is of the essence of this Agrecement.
Any delay, stoppage, or prevention of a party’s performance (“Delay”)
under this Agreement due to Foree Majeure shall excuse the performance
of the party affected for a period of time equal to the Delay. However, the
partics shall take reasonable steps to minimize the length of Delay. “Force
Majeure” shall ican a Delay attributable to any strike or other labor or
industria! disturbance, civil disturbance, inability to sccure customers,
materials, supplics, or labor through crdinary sources, any changes in
applicable laws or the interpretaiion thereof, or any lightening, carthquake,
fire, or other cause beyond the reasonabie control of the party for whom
performance is required or its contractors oF representatives.

K. Tird Party Bencficiarics: There are no third-party beneficiaries to this

Agreement

IN WITNESS WHEREOF, in consideration of the terms, conditions, and covenants
contained herein, or attached and incorporated and made a part hereof, the pariies have
executcd this Agreement by having their representutive’s arfix their signatures below.

Dated: _ , 2005

CITY: THE CITY OF SEATTLE

By:
Name: Greg Nickels

Title: Mabyor, signing by authority of Ordinance No. __
Date:

SAM: SEATTLE ART MUSEUM, A Washington nonprofit corperation

By:
Name:

Title: Chairperson of Board of Trusiees
Date:
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CONSENT BY MUSEUM DEVELOPMENT AUTHORITY

The MDA is signing this Consent as the fee title owner of the MDA Property (Parcel
D) and as lessee of that certain lease for the SAM Property (Parcels A and B), as
described in Recital J, for the sole purpose of consenting to the terms and conditions
of this Agreement between the City and SAM. In addition to SAM’s rights under the
sround lease for the MDA Property, the MDA hereby consents 1o SAM’s entry upon,
construction of and operation of the improvements upon the MDA Property and the
SAM Property. The MDA hereby consents to SAM’s acting on its behalf in all
matters related to the execution and implemeniation of the terms of this Agreement.
The MDA shall have no liability or obligations under this Agreement to SAM or 1o
the City, excepl for MDA’s agreement to execute the Grant of Access.

MUSEUM DEVELOPMENT AUTHORITY OF SEATTLE,
a public corporation chartered by tiw; Uity of Seattle

By:
Print Name:
Print Title:

Qctober 31, 2005
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NOTICE:

IF THE DOCUMENT IN THIS FRAME 1S LESS CLEAR THAN THIS NOTICE
IT 1S DUE TC THE QUALITY CF THE DOCUMENT.

Construction and Finance Agreement
Exhibits
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EXHIBIT A

All that portion of Alaskan Way northerly of a line following the
production of the northern boundary of Broad Street as it crosses the
intersection of Broad Street and Alaskan Way, as shown on Supplemental
Sheet Nos. 25 & 26 of Vol. 1 Plat of Seattle Tidelands as subniitted by the
City Council of the City of Seattle pursuant to Resolution No. 67, adopted
February 1. 1897, on file in the office of the Commissioner of Public Lands
at Olympia, Washington and southerly of southerly of a line following the
production of the northerly line of Bay Street across the intersection of Bay
Street and Alaskan Way and also shown on said map of Seattle Tidelands.
Together with that portion of Myrtle Edwards Park described as Lots g-11
inclusive, Block 167, Supplemental Sheet No.25 of Vol. | Plat of Seattle
Tidelands in King County, Washingten as shown on the official maps
submitted by the City Council of the City of Seattle pursuaht to Resolution
No. 67, adopted February 1, 1897, on file in the office of the Commissioner
of Public Lands at Olympia, Washington.

Containing 29865 sf
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version #14

YT
ORDINANCE [ 2/ /¢

AN ORDINANCE relating to the Olympic Sculpture Park, granting to the Seatile Art Museu =
permission o constrici, maintain and operate two (2) skybridges for pedestrian access over
and across: 1) Elliott Avenue between Bay Street and Broad Street, and 2) Alaskan Way
between Bay Street and Broad Street, for a twenty-five -year term, renewable for one
additional twenty-five-year term, specifying the conditions under which this permit is
granted, providing for acceptance of the permit and conditions, and authorizing ncceptance
of a Grant of Access and Maintenance Rights over the skybridges and adjacent property.

WHEREAS, the Seattie Art Museurn (“SAM”) proposes to develop the Olympic Sculpture Park
(“OSP”) on the two city blocks bounded by Bay Street, Western Avenue, Broad Street
and Alaskan Way, and on the waterfront parce! owned by the City of Seattle (“City”) to
the west of Alaskan Way next to Myrtle Edwards Park; and

WHEREAS, by Resolution 30760 the City Council, with the Mayor concurring, approved the
design of the OSP; and

WHEREAS, by Resolution 30771 the City Council, with the Mayor concurring, granted
corceptual approval of two pedestrian skybridges, one crossing over Elliott Avenue
between Bay and Broad Streets and the other crossing over Alaskan Way between Bay
and Broad Streets, as proposed by SAM as part of its development of the OSP; and

WHEREAS, pursuant to Seattle Municipal Code (*SMC”) Chapter 15.64, SAM has submitted
the information required for the Director of Transportation (“Director”) to make a
recommendation to the Council on whether to grant or deny conceptual approval, and the
Director has circulated the information to the Seattle Design Commission, and to the City
departments and public and private utilities interested in or affected by the proposed
skybridges, and compiled the responses {C.F. 307255); and

WHEREAS, the departments and utilities have no objcctions to the conceptual design of the
skybridges, and the Design Commission supports the two proposed skybridges as a core
element of the OSP design and recommends that the Council approve the final
application; and

WHEREAS, in making her recommendation, the Director considered the 12 elements set forth at
SMC 15.64.050.B, and reconunended (hat conceptual approval be granted; and
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CC OSP Skybridge ord
QOctober 24, 2005
version #14

WHEREAS, the adoption of this ordinance is the culmination of the approval process for the
skybridges and will allow SAM to move forward with construction of the skybridges;
NOW, THEREFORE,

BE iT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. Permit. Subject to the terms and conditions of this ordinaunce (otherwise

known as the “Perniit™), permissien is hereby granted to the Seattle Art Museum (“SAM”)
(referred to, together with any transferee allowed by the City pursuant to this ordinance, as
“Permittee”) to construct, maintain and operaie, in conjunction with the Olympic Sculpture Park
(“OSP” or “Park”) a skybridge over and across Elliott Avenue betwsen Bay Street and Broad
Street (“Elliott Avenue Bridge”), and a skybridge over and across a portion of Alaskan Way
between Bay Stieet and Broad Street, including the Burlington Northern Santa Fe Railway
franchise area (“Alaskan Way Bridge™) (together the “skybridges™). The Elliott Avenue Bridge
will support the Park’s central pathway, scating areas, sculpture and landscaping on a vee-shaped
structure with an average width of 72 feet, located approximately 20 feet above street grade, and
will connect Western Avenue and Broad Sireet and the eastern-most OSP parcel, lying between
Western Avenue and Elliott Avenue, with the parc ~ lying between Elliott Avenue and Alaskan
Way, as shown on Exhibit 2 1o Atitachment A hereto. The Alaskan Way Bridge will also support
the central pathway, seating areas, sculpture and landscaping on a structure with an average
width of 75 feet, located approximgtely 24 feet above the surface of the right-of-way, and will
commect the eastern OSP parcels with that portion of Alaskan Way designated as a park boulevard
by Ordinance 121721 (“the Boulevard”) and provide access to SAM’s tideland parcel and Myrtle

Edwards Park’s southern entrance, as shown on Exhibit 2 to Attachment A hereto. The Alaskan
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Way Bridge also includes the ramp, stairs and abutment where it connects with the Boulevard.
SAM’s use of the Boulevard as pari of the OSP is to be governed by a separate Operation and
Mainieance Agreement, 1o be approved by ordinance, between the City and SAM.

Section 2. Use of Skybridges: Duration and Renewal of -ermit. For as long as the

Permit remains in effect as to at least one skybridge and that skybridge remains in place, the
property described on Attachment B hereto shall be used by SAM-or its assignee of this Permit as
a sculpture park that is open and free to the public, subject to the terms of any operations and
management agreement approved by ordinance, which park may include accessory uses such as
exhibition, special events and retail uses in the pavilion and underground parking. The Permit
hereby granted is for a térm of rwenty-five (25) years, commencing when the conditions in
Sections 1 and 16 have been met and terminating at 11:59 p.m. on the last day of the twenty-fifth
year; provided, however, that upon written application of the Permittee at least thirty (30) days
before the expiration of the term, the Director may renew the Permit for one additional term, for
a total term of fifty (50) years. The Permit is granied subject to the right of the City by ordinance
to revise any of the terms and conditions contained herein. Notwithstanding the foregoing, in the
event that the Permittee has made timely application for renewal of the Permit in accordance withy
this section, or for a new permit if and when this Permit expires in 50 years, and the City has not
taken the necessary action to renew or grant, or to deny the renewal or grant of, a permit prior to
the expiration of the term or the renewal term, the Permit shall be deemed extended until such
time as the City takes action on such permit application, and in the case of an appeal to the

Mayor or Director as described in Section 4 of this ordinance, shall be deemed extended until the

W
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Mayor or Director makes a decision and for any further period in which the City has the option to
revise permit conditions in light of such dec,sion as described in Section 4 of this ordinance.

Section 3. Termination of Permit; Removal of Skybridges. The Permit hereby granted to

use portions of Elliott Avenue and Alaskan Way for skybridges is subordinate to the public’s use

for transportation purposes, and the City expressly reserves the right to terminate this Permit as

to one or both skybridges and/or to require the Permitiee to remove the skybridges or any portion
tnereof at the Permittee’s sole cost and expense if one more of the following occur:

(a) The City Council determines, by ordinance, that the space occupied by a
skybridge is necessary for any non-pedestrian public travel or transportation use,
or that a skybridge interferes with any public transportation use. Such a City
Council determination shall be conclusive and final.

b) The Director determines that any term or condition of this Permit has beer
violated, and the Permittee does not correct such violation within thirty (30) days
of written notification from the City. or vithin such longer period of time that the
Director determines is necessary for Permittee to correct the violation.

(c) The Permiitee does not apply for a renev/al of this Permit in a timely manner or its
renewal application is denied.

(d) 'i‘he Permittee does not apply for a new permit, if this Permit is renewed and

expires in fifty (50) years, before such expiration, or its new permit application is

denied.
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Subject to the City’s right to assume ownership and operation of a skybridge under Section
4 of this ordinance, the Permittee shall, within ninety (50) days after the expiration of this Permit,
its termination (including any termination resulting from failure of the Permittee to accept renewal
or satisfy the conditions of renewal), or the date of a City order of removal, or prior to the date
stated in an “Order to Remove,” as the case may be, the Permittee shall remove the skybridge(s)
and shall place all portions of Elliott Avenue and/or Alaskan Way that may have been disturbed for
any part of a skybridge in as good condition for public use as they were prior to construction, and in
at least as good condition in all respects as the abutting portions thereof at the time of such removal.
If the Permittee becomes obligated to remove a skybridge, then the Permittee shall remove all
sculpture and other art installations from the Boulevard and the skybridges. Upon removal of the
skybridges and completion by the Permitiee of all required restoration, the Director shall issuc a
certificate discharging the Permittee from responsibility under this ordinance for occurrences after
the date of such discharge.

Section 4. City Qwnership and Operation of Skybridees. Because the skybridgeé will

constitute a transportation use and benefit to the public by providing a pedestrian walkway above

the Burlington Northein Santa Fe Railway and Elliott Avenue connecting the Boulevard to the OSP
and adjacent public streets, upon termination of the permission granted by this ordinance as to such
skybridge(s) the City may elect to assume ownership and operation of one or both of the skybridges

as a City facility, for a period ending fifty (50) years after the commencement of the term of this

Permit, but only in any of the following cases:
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(A) if the Permittee does not seck renewal of the Permit at least thirty (30) days before the
1 Ty Y
2 expiration of the initial term;
3 (B) if the City terminates the Permit as to such skybridge(s) pursuant to Section 3(b) of this %
4 =
ordinance or the permit terminates in the circumstances set forth in Section 3(c) of this %
5 =
ordinance; or -7
. . N . o
7 (C) if the Permittee secks renewal of the Permit in a timely manner but does not acceptin a Su
[0
36
8 timely manner, or does not comply in a timely manner with, the conditions of such renewal, 3 é
XL m
a . . . . . o mz
: but if SAM is the Permittee and is operating the proper described in Attachment B as the g
! g he prop 22
10 . . _— ES g
OSP at the time renewal is timely sought and SAM contends any new Permit provision or | EJ';'
i 11 _ oW
i 12 any new condition established by the City for renewal of the Permit is unduly burdensome 3 P
! =
) . . . i ! "
13 on SAM, then SAM within 20 days notice of the conditions for renewal may appeal n 8 @
O fm
. . o . c
14 writing to the Director and to the Mayor, and if either of those officers determines the new % %
1
15 . . " 4=
provision(s) or condition(s) to be unduly burdensome he or she shall, within 20 days of : %
16 ‘i
receiving the appeal, state in writing in what respect it is so, and the City shall thereafier %
17 z ;
have an additional 60 days to revise the provision(s) or condition(s) for renewal; and if the X
18 P { =
z
19 City does not within such period revise the provision(s) or condition(s) so as to eliminate all g
0
20 aspects the Director or Mayor determined to be unduly burdensome, the City shall thereby m
21
forfeit its option to asswme ownership and operation under this Subsection 4(C) for SAM’s - ¥
22
23 failure to accept or to timely comply with a provision or condition so determined fo be
24 unduly burdensome. Both parties retain their rights to seek judicial review of the rights and
25 obligations created by this Permit, including whether a permit provision or condition ;
26 l
27 |
6 |
28 !
!
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included a future renewal is unduly burdensome, in addition to the administrative and

executive appeal remedies stated in this subsection.

Upon the City’s election to assume ownership and operation, ownership of the skybridge
structure(s) shall vest in the City, subject to reversion, at the end of such fifty (50) year period, to
SAM or its successors and assigns as owners of the parcel(s) abutting the skybridge. Upon such
reversion, SAM and any such other owners each shall be obligated promptly and 2t their own
expense to remove such skybridge(s) and restore the right of way as described iu Section 3,
provided that if the then ownex(s) of such parcels shall apply to the City for a new permit to
maintain such skybridge(s) within fifteen (15) days after such reversion, the obligation to remove
shall be deferred until thirty (30) days after denial of such application, or if such application shall be
granted, unti! such time as the skybridge(s) must be removed pursuant to the terms of the new

permit. At the City’s election, at the time when the City shall assume ownership of a skybridge, all

additions, fixtures and improvements made to or constructed upon the skybridges shall remain

without compensation to the Permittee, except that the Permittee may elect to remove, within
fifteen (15) days after the City shall assume ownership, any sculptures and other art installations, on
the foliowing conditions: (i) that if any sculpture or installation serves as a structural or safety
feature of the skybridge or as a feature required by any applicable law or regulation, the Permitiee
shall cause a replacement feature to be installed satisfactory to the Director immediately after such
removal; and (ii) that the Permittee forthwith repair any damage (o the skybridge caused in the
course of any removals. In the discretion of the Director, the Permittee may be required to post a

boad for the costs of replacement or restoration prior to undertaking any removals. While the City
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owns a skybridge, the City may at its ovn expense repair, maintain, alter, reconstruct, replace, or
remove that skybridge as it determines appropriate from time to time, and the reversionary rights of
SAM or its successors and assigns as owneis of the parcel(s) abutting the skybridge pertain only to
whatever structure, if any, is in place at the end of the 50-year period.

Section 5. Grant of Access and Maintenance Rights. As a precondition to the grant of

this Permit, SAM shall deliver to the City a document (“Grant”) granting 1o the City rights of
public access along the central vee-shaped pathway that originates on Western Avenue at the
intersection of Western Avenue and Broad Street and extends across both skybridges to the
waterfront parcel and Myrtle Edwards Park, and with public access to Broad Street across SAM
Jand and Museum Development Authority Jand per Section 5C of the Grant, all as described in
the form of the required Grant. The form of the required Grant, including the maps and other
exhibits to the Grant, is Attachment A hereto. At the time the Grant required herein is delivered
to the City, the property described in Attachment B hereto shall not be encumbered in any way
other than what is shown in Attachment C. The Museum Development Authority must join in
the Grant as provided in Section 16, both as lessee/sublessor and to provide public access
according to subsection 5C of the Grant. The Director 1s authorized to accept the Grant, and to
enforce and administer the rights of the City thereunder. The Superintendent of Parks and
Recreation is authorized to participate in dispute resolution proceedings regarding the respective
rights and obligations of the parties to the Grant, and their agents and successors, as specified m

the form of the Grant.
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Section 6. Reconstruction, Relocation. Readjusunent and Repair. The Permitice shall not

commence reconsiruction, relocation, readjustinent or repair, other than routine repair and
maintenance, of the skybridges except under the supervision of, and in strict accordance with plans
and specifications approved by the Director. After notice to and consultation with Permittee, the
Director in his/her judgment may order reconstruction, relocation, readjustment or repair of the
skybridges at the Permittee’s own cost and expense brcause of the deterioration or unsafe condition
of the skybridges.

Section 7. Closure. After notice to the Permittee, and failure of the Permittiec lo correct any
condition that is inconsistent with the Permit or the Grant within the tine stated in such notice, the
Director may order a skybridge closed if the Director deems that it has become unsafe or creates a
risk of injury to the public. In a situation in which there is an immediate threat to the health or
safety of the public, notice is not required.

Section 8. Discharge of Permitice’s Obligations. Not withstanding iermination or

expiration of the permission granted, or removal of the skybridges, the Permittee shall remm.am
bound by its obligations under this ordinance untii:

(a) The bridges and all related equipment and property are removed from the streets, the
Boulevard or any other boulevard,

) The area is cleared and restored in a manner and to a condition satisfactory to the
Director; and

(© The Director certifies that the Permittee has discharged its obligations herein.
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Section 9. Reiease: Indemnification: Duty 1o Defend. Except as otherwise provided herein,

the skybridges shall remain the exclusive responsibility of the Permittee. The Permitiee, by
acceptance of this ordinance and the Permit hereby granted, does release the City from any and all
claims resulting fror. damay- or loss to Permittee’s own property, and covenants and agrees with
the City, to at all times indemnify, defend and save harmless the City from all claims, actions, suits,
liability, loss, costs, expense or darnages of every kind and description (excepting only such
damages that may result from the sole negligence ¢f the City), thai may accrue to, or be sufiered by,
any person or persons and/or properiy or properties, mmc fuding witkout limitation, damage or injury
to the Permutiee, its officers, agents, employees, COMractors, invitees, tenants and tenants® invitees,
or licensees, by reason of the Permitice’s maintenance, operation or use of said skybridges, or any
portion thereof, or by reason of anything that has been done or omitted, or may at any time be done
or omitted, by the Permittee by reason of this ordinance. or by reason of the Permitice’s {atlure or
refusal to strictly comply with each and every provision of this ordinance (collectively
“Indemnified Actions™): and if anv such suit, action or claim be filed. instituted or begun against !
the City for an Indemnified Action, the Permitice shall, upon notice thereof from the City, defend
the Indemnified Action at its sole cost and expense with counsel acceptable to the City, and in case
judgment shall be rendered against the City in any suit or zction for an Indemnified Action, the
Permittee shall fully satisfy said judgment within ninety (90) davs after such action or suit shall
have been finally determined, if determined adversely to the City. Provided that if it is deternuned
by a court of competent jurisdiction, that RCW 4.24.1 13 applies to this ordinance or that other

concurrent negligence has occurred for which the Cit; is liable to a third party other than in regard
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to any condition caused by the failure of the Permittee to comply with any obligauon under this
Permit, the Grant or another agreement with the City, then in the event claims or damages are
caused by or result from the concurrent negligence of:

{a) The City, its agents, contractors or employees; and

{(b) The Permittec, its agents, contractors, oF employees,

then the Permittee’s obligation shall be limited to the extent of the Permittee’s negligence and, 10
the extent consistent with applicable law, the neghgence of the Permitiee’s agents, coniraciors or
employees.

The City shall indemnify SAM for any claims for loss or damage by third parties to the
extent they result from the negligent or otherwise wroneful act of the City or iis employees,
agents or contractors in the exercise of rigits under this Permit on the SAM Property, MDA
Property or the skybridges. but only if and to the extent that all of the foliowing apply: (a) the
claim is one for which the City would b= liable under applicable law, if brought directly against
the City by the third party; and () the claim is not one for which the City would have a right to
indemnity from the Permittee under this Section; and (¢) the claim is not covered by insurance
maintained by the Permittee; and (d) the ciaim was not required to have been covered by
insurance maintained by the Permiitec under the terms of this Permit or by SAM under any
contract between SAM and the City.

Section 10. Enviroumenial Agreement. The parties acknowledge the existing

Environmental Agreement between the City and SAM dated December 7, 1999 (“Environmental

Agreement”), deals with the parties’ respective obligations relating to contawination and
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environmental conditions in the City rights-of-way. No change of rights, ebligations, or
responsibilities under the existing Environmental Agreemcnt shall occur as a resuit of this
Ordinance or Permit, except as expressly provided in this section. | crmittee shall be responsible
for any and all costs that arise from or are related to soil removal, if required. and recapping ol
soil, if required, to the extznt required to complete Penmittee’s construction of the skvbridges.
Such costs include, but are not limited 10, disposal of contaminated soii or groundwater that 1s
removed during construction, replacement of material that is capping contaminated sutl and is
disturbed during construction. mitigation measures cequired by permiting authorities, and
worker safety measures required for construction on a contaminated site.

Section 11. Insurance. For as long as the Permittee shiall exercise any permission granted

by this ordinance or until the skybridges are entircly removed from their location as described in
Section 3, whichever is longer, but not including any period during which both skybridges or the
sole remaining skybridge shail be owned by the Tity pursuant to the teyms of this ordinance, and
unless discharged by order of the Director as provided in Section 8 of this ordinance, the Permittee
shall obtain and mantain in full force and effect, at its own expense, insurance policies that protect
the City from any and all toss, damages, suits. Hability, claims, demands or costs resulting from
injury or harm {o persons or property.

Minimum insurance requirements shall be an occwrrence form policy of cemmercial general
liability, placed with 2 company admitted and licensed to conduct business in Washingten State.
Minimum policy limits shall be $2,000,000 per accurrence, $4 000.000 annual aggregate. Coverage

sha!! specificaily name the skybridge exposure. Coverage shall add by endorsement The Citvof
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Seattle, its elected and appoinied officers, officials, employees and agenis as additional insured.
~overage shall contain A Separation of Insured’s Clause indicating essentially that “except with
respect 16 the limits of insurance, and any rights or duties specifically assigned in this coverage part
1o the first named insurcd, this insurance applies as if cach named insered were the only named
insured, and separately to cach insured againsi whom claim is made or suit is brought.” Evidence
of current coverage shall be submitied to the City in the form of 2 copy of the fuli insurance policy
with all endorsements attached thereto, and 15 a condition to the validity of this Permit.

Whenever in the judgment of the City’s Risk Manager, such insurance filed pursuant o the
provisions hereef shall be deemed insufficient wo fully protect the City, the Permitiee shall, upon
demand by the Risk Manager, furnish additional insurance in such amount as may be specified by
the Risk Manager.

Section 12. Additional Insured. The Permitiee shall require that all of its contraciors

performing construction work on the premises a5 contemplated by this Permit, name the Citvas an !
additional insured on ail policies of pubhc lisbiliy insurance, and shall include in all pertinent
contract docurrents a provision extending construction indemuities and warranties granted (0 SAM
to the City as well.

Section 13. Bond. Within sixty (50} days after the effective date of this ordinance .
Permittee shall deliver to the Director for filing with the City Clerk a good and sufficient bond in
the sum of Fifty Thousand Doliars ( $50.000.00) for each skybridge executed by 2 surety company
authorized and qualified 1o do business in the State of Washington conditioned that the Permittee

will comply with each and every provision of this ordinance and with each and every order of the
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Director pursuant thereto; provided, that if the Mayor of the City in histher judgment shali deem
any bond or bonds filed to be insufficient and demiand a new or additional bond, the Permittee shall
furnish a new or additional bond in such amount as the Director may specify to be necessary to fully
protect the City. Said bond shall remain in effect until such time as the skybridges are entirely
removed as described in Section 3, or until discharged by order of the Director as provided in
Section § of this ordinance.
Section 14. Transfers. Permitiee shall not assign, wransfer, mortgage, pledge or encumiber

ny privileges conferred by this ordinance without the consent of the City Council by resclution,
except that after the Grant described in Section 5 above has been granted to the City, SAM may
grant a security interest to Alkied Irish Banks, p.lc., New York Branch pursuant 10 that springing
deed of trust dated as of October 6, 2005, 1f consent is granted, the assignee or transferce shall be
bound by all terms and conditions of this ordinance. The Permit conferred by this ordinance shall
not be assignable or transferable by operation of law.

Section 15. InspectionsPavments. The Permittee shall pay to the City such amounts as

may be justly chargeable by said City 2s costs of inspection of the subject skybridges during
construction, reconstruction, or repair, ang at other iimes deemed necessary by the Director. In
recognition of the public benefits of the OSP, including the Grant, no annual fee is charged for thts
Permit. All payments shall be made to the City Director of Executive Administration or his
successor as custodian of the City Treasury for credit to the Seattle Deparfment of Transportation
subfund for Street Use. No inspection or approval by the City shall be construed as a

representation, warranty or assurance to the Permittee or any other person as to the safety or
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soundness of any structure or condition, nor as to compliance with the Permit or any agreement or
standard. Ay failure by the City to require correction of any defect or condition shall not in any
way limit the resporsibility or liability of the Permittee.

Section 16. Acceptance. The Permittee shall deliver its written acceptance of the Permit
conferred by this ordinance and the Permittee’s agreement to its terms and conditions, and the Grang
1equired in Section 5 above, to the Director within thirty (30) days afier the effective daie of this
ordinance. The Director shall record the Grant with the King County Recorder’s Office and file the
recorded Grant and the Permitiee’s acceptance with the City Clerk. If the Grant and acceptance are
not timely received, the privileges provided by this ordinance shall be deemed declined or
abandoned; and the Permit deemed lapsed and forfeited.

Section 17. Effective Date. This ordinance shall take effect and be in force thirty (30)
davs from and after its approval by the Mayor. but if not approved and returned by the Mayor
within ten (10) days afier presentation, it shall take effect as provided by Municipal Code Section
1.04.020.

S : LI
PASSED by the City Council of the City of Seattle the.f day of ¢ _yapeit. and signed by

me in open session in authentication of its passage this 45\ day of (O, yeund

President ! __é‘/{he City Council
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: ey [ty D
Filed by me this (/7 day of UL 7004 2062

City Clerk
(Seal)

Attachment A: Form of Grant of Access and Maintenance Rights including exhibits:
Exhibit 1 Legal description of SAM Property
Exhibit 2 Schematic design showing Skybridges and “Vee”
Exhibit 3 Legal description of MDA Property
Exhibit 4 Schematic design showing Broad Street Access
Attachment B: Legal description of SAM’s two upland blocks.
Attachment C: Permitted Encumbrances
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MNOTICE:

IF THE POCUMENT IN THIS FRAME {S LESS CLEAR THAN THIS NOTICE
IT IS DUE TO THE QUALITY OF THE DOCUMERNT.

ORDINANCE ATTACHMENT A

FORM OF GRANT




[Version 10/24/05]

After Recording Retum to:
Seattle Transportation Dept.
[insert]

GRANT OF ACCESS AND MAINTENANCE RIGHTS

THIS GRANT OF ACCESS AND MAINTENANCE RIGHTS ("Grant") is made
effective as of the day of , 2005 by the SEATTLE ART
MUSEUM, a Washington nonprofit corporation ("SAM") and the MUSEUM
DEVELCPMENT AUTHORITY OF SEATTLE. a public corporation chariered by the
City of Seattle ("MDA™) (collectively, SAM and MDA are “Grantor”) to the CITY OF
SEATTLE, a Washington municipal corporation ("City").

RECITALS

A. SAM is the owner of two parcels of rea! property legally described on Exhibit 1,
attached hereto and incorporated herein (referred to as "Parcel A" and "Parcel B" or
collectively as "SAM Property"). For general reference only, those parcels arc indicated
with corresponding letters on Exhibit 2, attached hereto and incorporated herein.

B. MDA is the owner of the real property legally described on Exhibit 3, attached
hereto and incorporated herein ("Parcet D" or "MDA Property"). For general reference
only, that parcel is indicated with the letter D on Exhibit 2. MDA acquired the MDA
Property from the City subject to use and development restrictions, including the
requirement that the MDA Property be used and developed only as a sculpture garden,
park or other open space as part of the SAM Olympic Sculpture Park ("OSP"), with
public access free of charge in perpetuity. MDA also is lessee of the SAM Property
under a lease from SAM for the purpose of conducting certain environmental work,
subject to a sublease and operating agreement back to SAM.

C. SAM is developing the OSP on tne SAM Property and, pursuant to a ground lease
from MDA, the MDA Property.

Attachment A te Ordinance: Form of Graut of Access and Maintenance Rights - 1
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D. The OSP design will provide a public counection from Belltown to Ellion Bay via
pedestrian pathways (at grade and above grace) and skybridges over public rights of way,
as generally indicated on Exhibit 2.

E. Pursuant to Ordinance _____ (the "Permit,” which term shall include any
modification thereof or replacement therefor), the City has granted to SAM a pennit to
construct, operate and maintain two skybridge structures over public rights of way in
conjunction with the O3P: one over and across a portion of Eiliott Avenue between Bay
Street and Broad Street ("Elliott Avenue Bridge") and one over and across a portion of
Alaskan Wav between Bay Street and Broad Street, including the Burlington Northern
and Santa Fe Railway franchise area, and including the ramp, stairs and abutment where
the skybridge structure connects with the Boulevard (“Alaskan Way Bridge"). They are
collectively referred to as the "Skybridges." Capitalized terms used and not defined
herein shall have the meanings set forth in the Permit unless the context otherwise
requires.

F. The City's grant of the Permit is subject to certain terms and conditions, including,
without limitation, the grant of the rights set forth in this Grant.

GRANT OF RIGHTS AND COVENANTS

For valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, SAM and MDA grant and agree as follows:

1. Grant and Purpose.

A. Public Access Rights. SAM hereby grants and conveys to the City with
respect to the Skybridges and Parcels A aud B, rights to public access limited to
pedestrian and wheelchair travel (for purposes of this Grant, “wheelchair” shall include
any device for inobility of persons with disabilities that is ailowed from time to time on
public sidewalks in the City of Seatile) on, across and over the Skybridges and the
pathways and elevated structures located and to be located on Parcels A and B,
throughout the entire “Vee” shown by hatch marks on Exhibit 2. Such rights are referred
to as the “Public Access Rights.” SAM may locate and relocate from time 1o time
obstructions 1o pedestrian or wheelchair travel or both (for example, artwork, planters,
and other amenities or items related to the OSP) in the Vee but shail always provide an
unobstructed and improved pathway suitable for pedesirian and wheelchair travel at least
eleven (11) feet in width, measured perpendicular to the centerline of the path of travel, at
all points from Western Avenue to the western; touch-downs of the Alaskan Way Bridge
in the Park Boulevard. The portions of the “Vee” that are not at a given time obstructed
to both pedestrian and wheelchair travel as allowed by the preceding sentence are
referred to as the “Public Access Area.” The Public Access Arca must always extend

Attachment A to Ordinance: Form of Grant of Access and Maintenance Rights - 2
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continuously from Western Avenue t0 the western touch-downs of the Alaskan Way
Bridge in the Park Boulevard. The public shall have free, open and continuous pedestrian
and wheelchair access to and through the Public Access Area free of charge every day of
the year, except that so long as the SAM Property is operated by SAM as the OSP, SAM
may close the Public Access Area for up to five calendar days per calendar year when the
OSP is closed to the public consistent with the terms of an Operation and Maintenance
Agreement between SAM and the City. Except on days when SAM has closed the Public
Access Area o the public pursuant to the preceding sentence, the public shall have access
to the entire Public Access Arca at least during the period beginning at 9:00 AM and
ending at 5:00 PM local time seven days a week and during ail additional hours as the
OSP is open to the public, but at all times subject to compliance with rules of conduct
pursuant to paragraph 4 below. and subject to the right of the City to close the Skybridges
or any part of the Public Access Area, or to impose further restrictions on use and access
from time to time, consistent with the following sentence. So long as the SAM Property
is operated by SAM as the QSP, the City shall not ciose a Skybridge for which a Permit
remains in effect, or that the City owns and has not elected fo remove, nor restrict access
10 and from the OSP over such a Skybridge or {he Public Access Area during the period
fom 9:00 AM to 5:00 PM each day and during all additional hours as the OSP is open to
the public, without the consent of SAM, except as the City may deem necessary
temporarily for reasons of public safety. In addition, City employees in the performance
of their official duties related to public safety shall be entitled to use the Public Access
Area at all times. SAM reserves the right to undertake measures to prevent public access

onto SAM’s property outside of the Public Access Area.

B. Structure and Pathway Maintenance Rigehts.

The provisions of this Subsection 1B for inspection and monitoring, and for
emergencies, shall apply to each Parcel of the SAM Property so long as the Public Access
Rights remain in effect as to any portion of that Parcel. Except with respect to inspection,
monitoring and emergencies, this Subsection 1B shall apply only n each of the following

circumstances:

(1) If the City is entitled to and elects to assume ownership and operation of one
or both Skybridges under Section 4 of the Permit, then for so long as a Skybridge remains
in place and is owned by the City, this Subsection 1B shall apply to the Parcel or Parcels
of the SAM Property for which SAM has no obligation to maintain the Public Access
Area pursuant to Section 5, and, if the poriion of the Public Access Area on Parcel B
shall be replaced by the 7-foot wide path described in Subsection 5C of this Grant, then
this Subsection 1B shall also apply to the MDA Property during the City’s owrnership of

the Alaskan Way Bridge.
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(2) If SAM shell faij io comply in a timely manner with its obligation to maintain
any portion of the Public Access Area located on a Parcel of the SAM Property, then if
and when the City shall have the right under the terms of Section 2 of this Grant to take
such actions as the City deems necessary 0 maintain, repair, reconstract, or alter the
Public Access Area, this Subsection 1B shall apply to such Paicel for the period, and to
the extent, that the City requires access thereto in order to exercise its rights under

Section 3.

SAM hereby grants and conveys to the City the non-exclusive rights to access on,
across, over, under and through such portions of the SAM Property as are reasonably
necessary, for all purposes necessary, incidental, or related to construction, operation,
repair, replacement, alteration, inspection, monitoring, and maintenance of the elevated
and grade level pailiways (including the entire area shown on Exhibit 2 as the “Vee,” less
the Skybridges) tl at connect the Alaskan Way Bridge and the Elliott Avenue Bridge, and
that connect the Elliott Avenue Bridge with Western Avenue ("Structure and Pathway
Mazintenance Rights"). If a “fixed specific Public Access Area” is designated under
Subsection 5B, then thereafter the Structure and Pathway Maintenance Rights shall be
only for purposes necessary, incidental, or related to construction, operation, repair,
replacement, alteration, inspection. monitoring, and maintenance of that fixed aund
specific Public Access Area. The City shall not modify the design or location of the
pathways without SAM’s consent. Air rights, and the right to maintain, repair and
replace all necessary supports, foundations and structural elements supporting the
elavated pathway are expressly included in the foregoing grant. Such grant also includes
the right of the City to install measures (o prevent use or access during any times when
pabiic access is not permitted. The City, its contractors, agents. officers and employees,
after 24 hours advance notice to SAM for inspection and thirty (30) days advance notice
to SAM for other activities (except that for inspections or other activities notice shall not
ke required in the event of emergency), which notice period may run concurrently with

he period of any applicable notice of default and opporturity for cure and appeal period
provided in Section 3 of thiz Grant, shall have {Tee, open and continuous sceess on,
across, over, under and through such portions of the SAM Property as are reasonably
necessary for the purposes described above, which shall include the right to operaie eny
necessary motorized and non-motorized equipment and vehicles for such purposes. ::1€
City shall cause any portion of the SAM Property that is distarbed by activities of the
City, it contraciors, agents, officers and employees pursuant to the previous sentence to
be restored as nearly as practicable to its condition prior to such activities. but shall not
be liable for loss or damage to fixtures or ‘nstallations that could not reasonably be
avoided, despite reasonable efforts by the City to avoid damage, consistent with
accomplishment of the purposes for which the City exercised its rights thereunder
without undue delay or cost. SAM shall ensure that neither it nor its contractors impair
the rights granted in this Subsection 1B in any way.

Attachment A to Ordinance: Form of Grant of Azcess and Maintenanee Rights - 4
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C. Skybridee Mamntenance Rights.

The provisions of this Subsection 1C for inspection and monitoring, and for
emergencies, shall apply te each Skybridge and to each Parcel of the SAM Property so
fong as there is a Skybridge abutting that Parcel. Except with respect to inspection,
monitoring and emergencies, this Subsection 1C shalt apply only in each of the following
circumstances:

(1) If the City is entitied to and elects to assume ovmersimp and operation of one
or both Skyhridges under Section 4 of the Permit, then for so long as a Skybridge remains
in place and is owned by the City, this Subsection 1C shall apply to the Parcel or Parcels
of the SAM Property abutting a City-owned Skybridge and, if the City owns the Alaskan
Way Bridge, then this Subsection 1C shall also apply to the MDA Property during the
City’s ownership of the Alaskan Way Bridge.

(2) If SAM shall fail 10 comply n 2 timely manner with its obligation to matntain
any portion of a Skybridge abutting a Parcel of the SAM Property , then if and when the
City shal} have the right under the terms of Section 3 of this Grant to take such actions as
the City deems necessary to maintain, repair, reconstruct or alter the Skybridge, this
Subsection 1C shall apply to such Parcel for the period, and to the extent, that the City
requires access thereto in order to exercise its rights under Section =

(3) If the City is entitled to replace or remove a Skybridge, then this Subsection
1C shali apply to the SAM Property and MDA Property to the extent that the City
requires access thereto in ordes to do so.

SAM hereby grants and conveys to the City with respect to cach Skybridge and to
Parcels A and B, rights on, across, over, under and through such portions of the
Skybridges and Parcels A and B as are reasonably necessary, for access to the Skybridges
and for construction, operation, repair, replacement, alteration, inspeciion, monitoring,
maintenance, and removal of the Skybridges ("Skybridge Maintenance Rights"}. Air
rights, and the right to maintain, repair and replace all necessary supports, foundations
and structural elements supporting the Skybridges are expressly included in the foregoing
grant. The Skybridges are depicted on Exhibit 2 attached hereto. The City, its
contraciors, agents, officers and employees, after 24 hours advance notice to SAM for
inspection and thirty (30) days advance notice to SAM for other activities (except that for
inspectiors or other activities notice shall not be required in the event of emergency},
which notice period may rua concurrently with the period of any notice of default and
opportunity for cure and appeal period provided in Section 3 of this Grant, sha'l have
free, open and continuous access o1, across, over, under and through such portions of the
Skybridges and the SAM Property as arc reasonably necessary for the purposes described
above, which shall include the right tc operate any necessary motorized and non-
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motorized equipment and vehi-les for such purposes. The City shall cause any poriion of
the SAM Property that is disturbe:d by activities of the City, its contractors, agents,
officers ard employees pursuart to the previous sentence to be restored as niearly as
practicable to its condition prior to such activities, but shall not be liable for loss or
damage 1o fixtures or installations that could not reasonably be avoided, despite
reasonable efforts by the City 10 avoid damage, consistent with accomplishment of the
purposes for which the City exercised its rights thereunder without undue delay or cost.
SAM shall ensure that neither it nor its contractors impair the rights granted in this
Subsection 1C in any way.

D. MDA Joinder; Grant of Rights in Broad Street Access

To the extent of any interest the MDA may have as lessee or otherwise in Parcel
A or B, the MDA joins in the grants and conveyances in this Grant. To he extent that the
Public Access Area shall hereafler include a portion of MDA Properly pursuant 1o
Subsection 5C, SAM and the MDA hereby grant the City over the portions of Parcels B
and D that become part of the Public Access Area, and the MDA hereby grants the City
over Parcel D, all the rights described in this Grant, as though those portions of Parcels B
and D had been inciuded in Subsections 1A, 1B, and 1C.

2. Richts and Remedices. The City shall have the right without prior institution of
be necessary, o exercise the nghts at
In addition, the City shall have ali
This instrument is not intended 10

any suit or proceeding of law, at such times as may
such times and to the extent provided in thie Grant.
remedies that may be available at law or n equity.
confer any right of action or temedies on any member of the general public or any other
person that is not a party hereto. The rights granted to the City are not obligations of the
City and may be exercised at the City's discretion. The City shall not be liable or
responsible for any injury, Joss or damage caused by members of the public in the
exercise of the rights of access granted hereunder, except to the extent, 1f any, that such
injury, loss or damage ;s caused by the neghigence of the City for which it has Lability
under applicable law, not including any City negligence in regard to any condition that
SAM or MDA shall have caused or permitted contrary (0 the terms of this Grant, the
Permi: or any agreement with the City. The City shall not be subject 1o any obligatien
pursuant to any security instrument or other agreement executed by SAM or MDA with
regpect to any part of the SAM Property. The rights of the City and obligations of the
Grantor hersin are in addition to, and not in substitution for, the rights and obligations

under the Permit or any other agreement.

3. Grantor to Construct and Maintain. Grantor, at its sole expense, shall construct
the pathways in the “Vee” as shown in Exhibit 2, consistent with plans approved by the
City and in full compliance with all applicable laws, codes and regulations as they apply
to public facilities, including without limitation standards under the Americans with

m of Grant of Access and “aintenance Rights - 6
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Disabilities Act (*ADA”). For so long as the Permit is in effect, Grantor, at its sale
expense, shall maintain the Skybridges and the Public Access Area in safe, clean, and
sanitary condition; shai: promptly make any necessary repairs; shall not allow
obstructions or debris to remain in the Public Access Area; and shall not cause or permit
any structure or condition adjacent to the Public Access Area that could be hazardous
persons using the Public Access Area. If Grantor shali default in its obligations under
this paragraph, the City shall have the right, but not the obligation, afier at icast thirly
(30) days’ notice to SAM and SAM’s failure to cure such default or to commence cure
(except that notice and opportunity to cure shall not be required in case of emergency), or
afier SAM’s failure diligently to prosccute curz of defzult after commencing cure, (o take

sich actions as the City deems necessary 1o maintain, 1¢ < austruct, or aiter the
Skybridges or Public Access Area, all at the expense o1 .tor, and Grantor shal!

reimburse the City promptly on demand for the costs of su.ss actions. So long as SAM is
the Permittee under the Permit, SAM may contest the City’s notice of defauli under this
Section 3 or contest the City's decision that SAM has not diligently prosecuted cure of
defavlt by appealing in writing, within 10 days after notice of default or within 5 business
days afier being informed of the City's decision that SAM has failed dihgently to prosecute
cure, fo the Superintendent of Parks and Recreation and 1o the Mayor, and the notice shall
be withdrawn or more time allowed for cure, as applicable, if cither of those officers so
determines. Upon request by SAM, the Superintendent of Parks and Recreation shall
provide an opportunity for the Executive Directer of SAM 1o meei by phione or in person
with the Superintendent o attempt to resolve any disagreement as to notices or decisions
appealable under this Section 3. The City shall cause any portion of the SAM Property
that is disturbed by activiiies of the City, 1ts contractors, agents, officers and employecs
pursuant to the previous sentence (o be restored as nearly as practicable to its condition
prior to such activities, but shall not be liable for loss or damage to fixtures or
installations that could not reasonably be avoided, despite reasonable eiforts by the City
1o avoid damage, consistent with accomplishment of the purposcs for which the Cury
exercised its rights thereunder without undue detay or cost. SAM shall ensure that
neither it nor its contractors impair the rights granied ir: this Section 3 in any way.

4. Ruijes of Conduct.

A. Grantor shali adopt and enforce reasonable rules of conduct in the Public
Access Arca for the safety and convenience of pedestrian and wheelchair travel! through
the Public Access Arez. Such rules shall be consistent with applicable law. To the extent
that such rules are the same as rules applicable in City of Seattle parks, Grantor may
adopt them without City approval, but shall provide written notice to the City before they
take effect.

(1) Solongas SAM owns Parcels A and B of the SAM Property and
operates those Parcels as the OZP, SA.M (but not SAM’s successors or assigns) may
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adopt adaitional rules without City approval, but shali previde writien notice 1o the City
before they take efiect,

(2) IfSAM ne loneer owns Parcels A and B of the SAM Propeity orno
longer operates those Parcels as the GSP, Grantor may adopt additional rules only with
the advance written conseni of the City.

Grantor shall have the dght to requiie any person who does not conply with rules that are
in ¢fiect in accordance wiilt this Section 4 io leave the Public Access Arca.

B. 1{ the obligation of the Grantor 1o mamtain and control any portion of the
Public Access Arca shali terminate under Section 5 below, then for so long as the rigu of
public access hereunder continues as to such portion, the City shall have the scle right to
makc, modify, a‘md cuforce ruiﬁ*: zmd ru‘gulmmi 5 for lh{. pon onof Ihl, Pubhc Acces:, Aree
adjaccut to such pomon remaius in use b_\,' 3:‘\3\1 as 1hc 0sP, lhc Lny eha ] prov;dc bAM
with, thirty (30) days notice and opportunity {o comment on changes in rules and
reguiations, and shall not adopt changes that would materially impair the use by
pedestrians {or access 1o the OSP during hours when the OSP is open to the general
public, or for access 1o allowed special events sponsored by SAM.

The parties acknowledge that the Public Access Area 1S not being dedicated as
a publu street or sidewslk, and that the nature of the O5P and imited purpose of the
Public Access Rights are such that various activities traditionally permitted in public ”
streets and sidewalks would not be apprepriate for the Public Access Area. Compliance
with rules that wre in effect in accoraance with this Seztion 4 is a condition of the right of
any person 1o use the Pubiic Access Area, except City employvees and agents in the
performance of thetr activities related to public safety.
5. Durafion; Fermirarion in \Whole or in Part on Certain Events; City

Ownership of Skvbridpes.

A The Public Access Rights. the Structure and Pathwe,, Maintenance Rights,
and the Skybridge Maintenance Righte, and the covenauts and servitudes contained in
this Grant. shall inure 10 the benefit of the City, shall be binding upen SAM and MDA
atid each of their successors, tratsferees and assigns, including, without limitation
tenants, and sha!l run with the land described in Exhibits 1 and 3, but the benefit rhtl cof
shall not run with any fxd owned by the City. All such rights, covenants and servitudes
shall extend for so long as SAM or any successor in interest or assignee shall hold the
Permit to maintain one or both of the Skybridges, and, except to the extent otherwise
provided below, shall also remain 1t effect:

Artachment A to Ordinance: Form of Grant of Access and Maintenance Rights - 8
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(1) if SAM, or 15 successor in mterest or assignec 33 holder of the Permit, shall
not seek renewal of the Permiit for an additienal tenyi, - - if the Permit shall be
terminated as to one or both Skybridges based on the City’s determination that
‘here has been default by the Permittee under the Pennit, then in each case for so
long as the Skybridges, or either of them, remain in place, but not to exceed fifly
(50) years from the effective date of the original Permit plus the time untii? both
Skybridges are removed by the Permitiee s required by the terms ¢f the Permit ;
or

(2) if the Permit shall be renewed and shall then termiinate after 50 years, at the
expiration of its renewal term, then for so long thereafier &s one or both
Skyuridges remains in place pending City action on an application for a new
permit or pending removal of both Skybridges by the Permirtee as required by the
terms of the Permit, If the City issues a new permii afier the Permit terminates
after 56 years, at the expiration of ns renewal term, en public access rights, if

any, shall be according to the terms of that new pernut.

Cousistent with the foregoing. this Grant shall terminate auioinadcally if the City
(a) denies SAM’s application to rensw the Penmit afier the initial 25-year term or
(b) terminates the Permit for both Skybridges under Subsection 3(a) of the Permit for

another transportation usc.

B. 1f the Permit shall be terminated or expire as to either or both Skybridges, and
the City shall elect 1o assume full ownersiip and control of one or both Skybndge(s)
pursuant to the tertas of the Permit, then upon the City's acceptance of a quitclaim deed
for the Skybridge structure from the Grantor, i} all obligations of Grantor with respect to
the maintenance and operation of such Skybridge(s) hereunder shall terminate, (i1) at
either the City's or SAM’s option, all obligations of the Grantor 10 maintain, control and
repair the part of ths Public Access Area on any Parce! adjacent to a Skybridge so
zcepted by the Ciiy, shall terminate. (i) if either the City or SAM does eiect 10
terminate the Grantor’s obligations to maintain, control and repair part or all of the Public
Access Area pursuant to (i) above, then Grauntor will within 60 days after notice of that
election designate in writing a fixed and specific Public Access Area across the affected
Parcel or Parce!ls of SAM Property, within the Vee, satisfactory to the Director that will
be an unobstructed and ;mproved pathway suitable for pedestrian anc wheelchair travel at
least eleven (11) feet in width, measured perpendicular to the centerline of the path of
travel, at all points on the affected Parcel or Parcels of SAM Property from Western
Avenue to the western touch-downs of the Alaskan Way Bridee 1t the Park, and that
designated Public Access Area will thercafter be subject 1o all the Public Access Rights.
but if Grantor fails timely to make such a designation the City may do so with like effect,
and {iv) SAM (but not any successvis or assigns) shall be entitled to the non-exclusive
use of the City-owned Skybridge(s) and :he Public Access Area for temporary access to
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move sculptures and artwork between Parcel A and Parcel B so long as such activity
leaves accessible for public access a minimum 11-foot wide travel area. However,
nothing herein shall relieve the Grantor of the obligation to remove such Skybridge(s) at
the end of the period of City ewnership pursuant to the Permit. Further, if at the end of
the period of the City’s vwnership of one or both Skybridge(s) Grantor shall obtain a ncw
permit to maintain one or both such Skybridge(s), then for so long as such permit remains
in effzct the Grantor shall have the same obligations as were in effect prior to the City’s
ownership of such Skybridge{s). For so long as the City has ownership of one or both
Skybridges, the rights of the City to maintain and repair the Skybridges and such portions
of the Public Access Area, and the public’s access thereto, shall remain in full force and
effect to the extent provided under the terms of this Grant, except that if the Elliott
Avenue Bridge shall hixe e been removed, other than for reconstruction thereof, then such
City rights shall not continue with respect to the portion of the SAM Property East of
Elliott Avenue. For so Jong as the Grautor shall not have the obiigation to maintain a
portion of the Public Access Area, the City shali have the right to install in such portion
any directional signage that the City deems appropriaic for the convenience of the public
using the same, with thirty (30) days advance notice to SAM.

C. Not later than the sooner of the day the OSP opens to the public or 450 days
after the acceptance of the Permit, Grantor shall construct and shall thereafter maintain
open for free public passage a pedestrian and wheelchair access to the east end of the
Alaskan Wayv Bridge from Broad Street (the “Broad Street Access™), on a route no less
than seven (7) feet wide in the location shown on Exhibit 4, and in accordance with the
City-approved design. If the Elliott Avenue Bridge shall be removed and either a permit
then remains in effect for the Alaskan Way Bridge or the City is entitled 1o and elects io
assurne ownership of the Alaskan Way Bridge pursuant to the Permit, then Grantor shall
ensure that the Broad Street Access meets all then applicatle access and other legal
requirements and the Broad Street Access shall become part of the Public Access Area,
and shall be subject 10 all Public Access Rights, replacing the portion of the Vee located
on Parcel B that is not part of the Broad Street Access. Upon the Grantor’s failure to
perform construction or other work necessary to provide the Broad Strect Access in
compliance with the terms of this Subsection 5C in a timely manner, the City shall have
the right, but not the obligation, to construct or perform other necessary work on the
Broad Street Access at the expense of the Grantor, in the location shown. on Exhibit 4; if
the City does so, the Broad Street Access shall become part of the Public Access Area
and be subject to all Public Access Rights only under ths same circumstances as it would
if Grantor had performed the construction or other work.

D. Ifboth Skybridges shall be removed as required or permitted in accordance
with the terms of the Permit, other than for reconstruction thereof, then this Grant shall
terminate. If only the Elliott Avenue Bridge shall be removed, other than for
reconstruction thereof, then the Grant shall terminate with respect to the portion of the
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SAM Property located east of Elliott Avenue and, conditioned upon provision of the
Broad Street Access if required under Subsection 5C above, the Grant shall also then
terminate as to the portion of the Vee located on Parcel B that is not part of the Broad
Street Access.

6. Modification or Release. The terms herein may be modified by a written insttument
signed by an authorized officer of the City and by SAM and MDA, or their respective
successors and assigns, and not otherwise, provided that if the interests of either SAM or
MDA, or its respective successors or assigns, are not affected, then the signature of such
party shall not be required. The City shail have the right to refease in whole or in part the
rights granted herein by recording an instrument executed by an authorized officer of the
City.

7. Representations and Warranties of Granter, SAM represents and warrants
that it holds fee simple title to the SAM Property. and holds 2 subleasehold interest
therein from the MDA pursuant to the sublease dated Qctober 1, 2002, which is in full
force and effect, in each case subject to no liens, encumbrances, defects, leases, options
or other interests except as expressly set forth in Exhibit C to the Permit (“Permiited
Encumbrances™), and that the rights granted hereunder are .10t and shall not be subjeci
to any lien, encumbrance, defect, lease, option or other interest except for the Permitted
Encumbrances. MDA represents and warrants that it holds fee simple title to the MDA
Property, subject only to a ground lease to SAM, to the reversionary rights of the City,
and to Permitted Encumbrances (to the extent applicable), and that MDA holds a
leasehold imerest in the SAM Property under a lease dated October 1, 2002, from SAM,
which is in full force and effect, and such leaschold interest is subject to no liens,
encumbrances, defects, leases, options or other interests excepl the Permitted
Encumbrances and the interests of SAM.

8. Limited Purpose of Execution by MDA. Any other provision herein
notwithstanding:

The MDA does not claira or warrant any title or interest in the SAM Property except 1o
the extent of the leasehold interest described herein. MDA is executing this instrument
solely in order to ensure that (a) this Grant encumbers such leasehold and any other
interest that the MDA may have now or hereafier in the SAM Property; and {(b) in the
limited circumstances set forth in Subsection 5.C above, alternate access shall be
provided from Broad Street to the Alaskan Way Bridge. So long as the MDA has no
right to possession of the SAM Property, all obligations of “Grantor” for any
performance hereunder shall be the sole obligations of SAM, and its successors in interest
(not including MDA as such Jessee), except that if at any time the Broad Street Access is
required purcuant to Subsection 5C and if SAM shall not then be the ground lessee of the
MDA Property, any obligations of “Grantor” with respect to the MDA Property then shall

be those of the MDA,
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TTLE ART MUSEUM,
a washington nonprofit corporation

By.___
Print Name:
Print Title:

MUSEUM DEVELOPMENT AUTHORITY OF SEATTLE,
a public corporation chartered by the City of Seattle

By:
Print Name:
Print Title:

NOTICE: MUSEUM DEVELOPMENT AUTHCRITY OF SEATTLE is organized
pursuant to Seattle Municipal Code (SMC) Chapter 3.110 and RCW 35.21.730-.755
RCW 35.21.750 provides as follows:

“Al] liabilities incurred by such public corporation, commission or authority shall

be satisfied exclusively from the assets and properties of such public corporation,
commission or authority and no creditor or other person shall have any right of action
against the city, town or county creating such public corporation, commission or
authority on account of any debts, obligations or liabilities of such public corporation,

commiission or authority.”

Accepted:
THE CITY OF SEATTLE

By: Date:
Name:
Title:

EXHIBITS:
Exhibit 1 Legal description of SAM Property
Exhibit 2 Schematic design showing Skybridges and “Vee”
Exhibit 3 Legal description of MDA Property
Fxhibit 4 Schematic design showing location of Broad Street Access
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STATE CF WASHINGTON )

Jss.
COUNTY OF KING )
I certify that T know or have satisfactory evidence that is

the person who appeared before me, and said person acknowledged that s/he signed this
instrument, on oath stated that s/he was authorized to execute the instrument and
acknowledged it as the of THE SEATTLE ART MUSEUM,
a Washington nonprofit corporation, to be the free and voluntary act of such party for the
uses and purposes mentioned in the instrument.

Dated:

(Seal or stamp)

(Signature)

(Printesl Name)
Notary Public
My appointment expires

STATE OF WASHINGTON )

)ss.
COUNTY OF KING )
I certify that I know or have satisfactory evidence that is

the person who appeared before me, and said person acknowledged that s/he signed this
instrument, on oath stated that s/he was authorized to execute the Instrument and
acknowledged it as the of THE MUSEIUM DEVELCPMENT
AUTHORITY OF SEATTLE, a public corporation chartered by the City of Seattle
Washington, to be the free and voluntary act of such party for the uses and purposes
mentioned in the instrunent.

Dated:

(Seal or stamp)

(Signature)

(Printed Name)
Notary Public
My appointment expires
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GRANT EXHIBIT 1

LEGAL DESCRIPTION
of SAM Property

PARCEL A:

THAT PORTION OF THE NCRTHEAST QUARTER OF SECTION 38, TOWNSHIP 25 NORTH, RANGE 3
EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF SECTION 31, TOWNSHIP 25
NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN. IN KING COUNTY, WASHINGTON; OF WiLLIAM N.
BELL'S SEVENTH ADDITION TO THE CiTY OF SEATTLE, ACCORDING TO THE PLAT THERFOF,
RECORDED IN VOLUME 2 OF PLATS', PAGE 82, IN KING COUNTY, WASHINGTON; AND OF THE
VACATED ALLEY THEREIN, DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST EASTERLY CORNER OF BLOCK 4 IN SAID ADDITION;

THENCE NORTH 48 DEGREES 54'05" WEST ALONG THE SOUTHWEST MARGIN OF WESTERN
AVENUE 720.68 FEET TO THE NORTHWEST LINE OF THAT PARCEL CONVEYED TO UNION OIL BY
DEED FROM IGNATZ STEINHART, DATED DECEMBER 4, 1909;

THENCE SOUTH 41 DEGREES 05'55" WEST ALONG SAID NORTHWEST LINE 193.88 FEET TO THE
NORTHEAST MARGIN OF ELLIOTT AVENUE, AS ESTABLISHED BY THE CITY OF SEATTLE
ORDINANCE NUMBER 12502;

THENCE SOUTH 42 DEGREES 59'C9" EAST ALONG SAID NORTHEAST MARGIN 603.76 FEET TC "AHE
MOST WESTERLY CORNER OF SAID BLOCK 4;

THENCE SOUTH 48 DEGREES 54'59" EAST ALONG THE SOUTHWEST LINE THEREOF 120 FEET TO
THE MOST SOUTHERLY CORNER OF SAID BLOCK 4;

THENCE NORTH 41 DEGREES 07'49" EAST ALONG THE SOUTHEAST LINE THEREOF 256.08 FEET

TO THE POINT OF BEGINNING.
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PARCEL B:
THAT FORTION OF THE NORTHEAST QUARTER OF SECTICN 36, TOWNSHIP 25 NORTH, RANGE 3

EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF SECTION 31, TOWNSHIP 25
NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF BLOCKS
168A AND 1688, SUPPLEMENTAL PLAT OF SEATTLE TIDELANDS AND OF VACATED EAGLE
STREET, DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST NORTHERLY CORNER OF BLGCK 5, WILLIAM N. BELL'S SEVENTH
ADDITION TO THE CITY OF SEATTLE, ACCORDING TO THE PLAT THEREQF, RECORDED IN
VOLUME 2 OF PLATS, PAGE 82, IN KING COUNTY, WASHINGTON;

THENCE SOUTH 41 DEGREES 07'49" WEST ALONG THE NORTHWEST LINE THEREQF, 27.58 FEET
TO THE MOST EASTERLY CORNER OF LOT 4 IN SAID BLOCK 1688, SEATTLE TIDELANDS;
THENCE SOUTH 41 DEGREES 10'09" WEST ALONG THE SOUTHEAST LINE OF SAID LOT 4, A
DISTANCE OF 91.78 FEET TO THE SOUTH VEST LINE OF SAID BLOCK 1688;

THENCE NORTH 48 DEGREES 49'51" WEST ALONG SAID SOUTHWEST LINE AND ITS EXTENSION
280.55 FEET TO ITS INTERSECTION WITH THE SOUTHEASTERLY EXTENSION OF THE
SOUTHV‘:’EST LINE OF SAID BLOCK 168A, SEATTLE TIDELANDS;

THENCE NORTH 41 DEGREES 10'23" WEST ALONG SAID EXTENSION AND SOUTHWEST LINE
389.58 FEET TO THE SOUTHEAST MARGIN OF BAY STREET;

THENCE NORTH 41 DEGREES 10'09" EAST ALONG SAID SOUTHEAST MARGIN 135.36 FEET TO THE
SOUTHWEST MARGIN OF ELLICTT AVENUE AS ESTABLISHED BY CITY OF SEATTLE ORDINANCE
NUMBER 12502;

THENCE SOUTH 43 DEGREES 00'51" EAST ALONG SAID SOUTHWEST MARGIN 670.08 FEET TO THE

POINT OF BEGINNING.
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GRANT EXHIBIT 3

LEGAL DESCRIPTION OF MDA Property

PARCEL D:

LOTS 3 AND 4, BLOCK 5, WILLIAM N BELL’S SEVENTH ADDITION 7O THE CITY OF SEATTLE, ACCORDING TO THE
PLAT THEREOF RECORDED IN YOLUME 2 OF PLATS, PAGE 82, RECORDS OF KING COUNTY, WASHINGTON,;
EXCEPTING THERLFROM THAT PORTION PLAT 'ED AS SEATTLE TIDELANDS;

ALSO EXCEPTING THEREFROM, THAT PORTION DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE SOUTHEASTERLY LINE OF SAID LOT 3, DISTANT 14.468 FEET SOUTHWESTERLY
OF THE MOST EASTERLY CORNER OF SAID LOT;

THENCE NORTHERLY AND WESTERLY ALONG THE ARC OF A CURVE TG THE LEFT HAVING A RADIUS OF 24
FEET, AN ARC DISTANCE OF 27.83 FEET TO A POINT ON THE NORTHEASTERLY LINE OF SAID LOT 3, DISTANT 22
FEET NORTHWESTERLY OF SAID MOST EASTERLY CORNER;

THENZE “OUTHEASTERLY ALONG SAID NORTHEASTERLY LINE TO SAID MOST EASTERLY CORNEK;

THENCE SOUTHWESTERLY ALONG THE SOUTHEASTERLY LINE OF SAID LOY TO THE POINT OF BEGINNING.
TOGETHER WITH

LOTS 5 AND 6, BLOCK 168-B, SUPPLEMENTAL PLAT OF SEATTLE TIDELANDS, AS SHOWN OX THE OTFICIAL MAPS
OF SEATTLE TIDELANDS OX FILE IN THE OFFICE OF THE COMMISSIONER OF PUBLIC LANDS AT OLYMPIA, IN

WASHINGTON.
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NOTICE:

IF THE DOCUMENT IN THIS FRAME IS LESS CLEAR THAN THIS NOTICE
IT 18 DUE TO THE QUALITY OF THE DOCUMENT.
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ORDINANCE ATTACHMENT B

LEGAL DESCRIPTION
of SAM’s Two Upland Blocks

PARCEL A:

THAT PORTION OF THE NORTHEAST QUARTER OF SECTION 36, TOWNSHIP 25 NORTH, RANGE 3

EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF SECTION 31, TOWNSHIP 25

NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF WIHLLIAM N.

Bz 'S SEYENTH ADDITION TO THE CITY OF SEATTLE, ACCORDING TO THE PLAT THEREOF,

RECORGED IN VOLUME 2 OF PLATS, PAGE 82, IN IKING COUNTY, WASHINGTON: AND OF THE

VACATED ALLEY THEREIN, DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST EASTERLY CORNER OF BLOCK 4 IN SAID ADDITION;

WEST ALONG THE SOUTHWEST MARGIN OF WESTERN
NION GIL BY

THENCE MORTH 48 DEGREES 5408
AVENUE 720.68 FEET TO THE NORTHWES: LINE OF THAT PARCEL CONVEYED TO U

DEED FROM IGNATZ STEINHART, DATED DECEMBER 4, 1809;

THENCE SOUTH 41 DEGREES 05'55" WEST ALCNG SAID NORTHWEST LINE 193.88 FEET TO THE

NORTHEAST MARGIN OF ELLIOTT AVENUE, AS ESTABLISH™D BY THE CITY OF SEATTLE
ORDINANCE NUMBER 12502;

THENCE SOUTH 42 DEGREES 59'08" EAST ALCNG SAID NORTHEAST MARGIN 603.76 FEET TO THE

MOST WESTERLY CORNER OF SAID BLOCK 4;
THENCE SOJTH 48 DEGREES 54'568" EAST ALONG THE SOUTHWEST LINE THEREGF 120 FEET TO
THE MOST SOUTHERLY CORNER OF 3AID BLOCK 4,

THENCE NORTH 41 DEGREES 07'49" EAST ALONG THE SOUTHEAST LINE THEREOF 256.08 FEET

TO THE POINT OF BEGINNING.
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PARCEL B:
THAT PORTION OF THE NORTHEAST QUARTER OF SECTION 36, TOWNSHIP 25 NORTH, RANGE 3

EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF SECTION 31, TOWNSHIP 25
NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF BLOCKS
168A AND 1688, SUPPLEMENTAL PLAT OF SEATTLE TIDELANDS AND OF VACATED EAGLE
STREET, DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST MORTHERLY CORNER OF BLOCK 5, WILLIAM N. BELL'S SEVENTH
ADDITION TO THE CITY OF SEATTLE, ACCORDING TO THE PLAT THEREOF, RECORDED IN
VOLUME 2 OF PLATS, PAGE 82, IN KING COUNTY, WASHINGTON;

THENCE SOUTH 41 DEGREES 07°49" WEST ALCNG THE NORTHWEST LINE THEREOQF, 27.58 FEET
TO THE MOST EASTERLY CORNER OF LOT 4 IN SAID BLOCK 1688, SEATTLE TIDELANDS;

THENCE SOUTH 41 DEGREES 10'09" WEST ALONG THE SOUTHEAST LINE OF SAID LOT 4, A
DISTANCE OF 91.78 FEET TO THE SOUTHWEST LINE OF SAID BLOCK 1688,

THENCE NORTH 48 DEGREES 49'51" WEST ALONG SAID SOUTHWEST LINE AND {TS EXTENSION
280.55 FEET TO ITS INTERSECTION WITH THE SOUTHEASTERLY EXTENSION OF THE
SOUTHWEST LINE OF SAID BLOCK 168A, SEATTLE TIDELANDS;

THENCE NORTH 41 DEGREES 10'23" WEST ALONG SAID EXTENSION AND SOUTHWEST LINE
389.58 FEET TO THE SOUTHEAST MARGIN OF BAY STREET;

THENCE NORTH 41 DEGREES 10'09" EAST ALONG SAID SOUTHEAST MARGIN 135.36 FEET TO THE
SOUTHWEST MARGIN OF ELLICTT AVENUE AS ESTABLISHED BY CITY OF SEATTLE ORDINANCE
NUMBER 12502,

THENCE SOUTH 43 DEGREES 00'51" EAST ALONG SAID SOUTHWEST MARGIN 670.08 FEET TO THE

POINT OF BEGINNING.

INZINNDOA ZHL A0 ALY IHL OL 3T St LI

" s m 3

[a—



OPERATION AND MAINTENANCE AGREEMENT
BEYWEEN THE CITY OF SEATTLE
SEATTLE ART MUSEUM
AND
MUSEUM DEVELOPMENT AUTHORITY

This Agreement is entered into between The CITY OF SEATTLE, a Washington
municipality (“City”), and the SEATTLE ART MUSEUM, a Washington nonprofit
corporation (“SAM”), and is consented to by the MUSEUM DEVELOPMENT
AUTHORITY OF SEATTLE, a public corporation chartered by the City of Seattle
("MDA"), regarding the operation and maintosaice of both the Alaskan Way Boulevard
lying adjacent to the City’s Myrile Edwards Park and SAM’s planned Olympic Sculpture
Park.

RECITALS

The City approved a tax levy known as The 2000 Neighborhood Parks, Green
Spaces, Trails, and Zoo Levy as proposed by Ordinance 120024 and approved
by Seattle voters on November 7, 2000. One of the pravisions of the 2000
Neighborhood Parks, Green Spaces, Trails, and Zoo Levy was funding for a
waterfront connection from Myrtle Edwards Park to the Belltown Area. The
design of the Olympic Sculpture Park together with the Grant of Access
realizes that objective by incorporating a public connection from Belltown to
Elliott Bay via pedestrian pathways (at grade and above grade) and skybridges
over public rights of way.

'}‘

B. On October 24, 2005, the City of Seattle enacted Ordinance 115429, which
granted a Skybridge Permit (“Permit”) to SAM to construct and maintain for a
period of twenty-five (25) years, and renewable for an additional twenty-five
(25) years upon the conditions specified in the aforesaid Permit, two
skybridges; one across Elliott Avenue and one across Alaskan Way. As 2
condition of that Permit, SAM must execute and deliver to the City a Grant of
Access, which grants certain rights of public access over and upon the
skybridges and pathways within a Public Access Area as defined in the Grant
of Access; and

C. This agreement is intended to govern the operation and maintenance of City-
owned property adjacent to and within the Olympic Sculpture Park which is
described in that agreement entitled *“Design Agreement” executed by the City
and SAM in accordance with Ordinance No. 119982 approved June 12, 2000.

D. The City adopted Ozdinance No. 121721 on February 2, 2005, designating
Aiaskan Way to be Alaskan Way Boulevard (a park boulevard) north of Broad
Street and south of the northem edge of Bay Street and transferring
jurisdiction for the designated area frcm Seattle Department of Transportation
to the Department of Parks and Recreation (DPR) providing for
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transportation, trail and utility purposes to continuc.

The above-described Alaskan Way Boulevard shall hereafter be referred to as
“the Boulevard.”

The Boulevard is supported by a seawall which is a significant structural
element supporting lands to its east.

The City and SAM have acknowledged the public benefits from a consistent
design philosophy being applied to the Olympic Sculpture Park and the
portion of the Boulevard. The improvements to the Boulevard and the
proposed elevated pedestrian walkway are the subject of separate
Construction and Finance Agreement and Skybridge Permits, respectively, all
as approved by the City Council.

Although most of the Olympic Sculpture Park will be privately owned and
operated by SAM, it will generally be open daily to the public free of charge,
except on the 5 calendar days per year on which SAM shall be entitled to
close the SAM owned portions of the OSP for private evenis. The use of the
OSP shail be subject to rules of conduct as set forth below. The Alaskan Way
Skybridge and Boulevard will have the appearance of being incorporated into
the OSP. While SAM shall set the hours for the OSP as provided below, the
Boulevard will be open to the public at the same times as the adjacent Myrile
Edwards Park.

As a condition to the City passing the Skybridge Ordinance 115429, entering
into the Construction and Finance Agreement and this Operation and
Maintenance Agreement, SAM will grant certain public access to the City of
Seattie as provided in the Skybridge Ordinance Grant of Public Access.

In addition to the pathways and skybridges described above, and as depicted
in the 100% Constructicn Drawings for the OSP, SAM wiil also construct a
salmon habitat restoration project at the juncture of the shoreline between the
Olympic Sculpture Park and Myrtle Edwards Park by installation of a natural
beach.

As depicted in the 100% Construction Drawings for the OSP, SAM will also
construct buttressing for the seawall and salmon restoration adjcining the
Boulevard at the time of development of the OSP (Seawali Buttressing). The
parties wish to provide for the maintenance and operation of the OSP, the
Boulevard, the Seawall Buttress and Embayment and Alaskan Way Skybridge
in this agreement.

SAM has committed fo contributing $2 million towards public improvements

within the Olympic Sculpture Park as depicted in the 100% Construction
Drawir.gs for the OSP.
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M. The Museum Development Authority of Seattle, a public corporation
chartered by the City of Seattle {("MDA"), is owner of the real property
legally described on Exhibit 3, attached to the Grant of Access and
incorporated herein ("Parcel D" or "MDA Property"). For general reference
only, that parcel is indicated with the letter D on Exhibit 2 to the Grant of
Access. MDA acquired the MDA Froperty from the City subject ¢ use and
development restrictions, including the requirement that the MDA Property be
used and developed only as a sculpture garden, park or other cpen space as
part of the SAM Olympic Sculpture Park ("OSP"), with public access free of
charge in perpetuity. MDA also is lessce of the SAM Property under a lease
from SAM for the purpose of conducting certain environmental work, subject
to a sublease and operating agreement back to SAM. SAM is developing ike
OSP on the SAM Property and, pursuant to a ground lease from MDA, the
MDA Property.

NOW, THEREFORE, in consideration of the Recitals and the mutual promiscs and
provisions here after set forth, and for good and vaiuable consideration, the receipt and
sufficiency of which are hereby acknowlcdged, the parties agree as follows:

AGREEMENT

1. IDENTIFICATION OF PARTIES AND PROPERTY AFFECTED BY THIS
AGREEMENT

A. Property. This Agreement pertains to the Olympic Sculpiure Park
(OSP), the Boulevard as described in Ordinance No. 121721 and portions of Myrile
Edwards Park, all more specifically described in Exhibit A attached hereto and as shown
on the Map designated as Exhibit B, also attached.

B. Parties. The parties to this Agreement are the City of Seatile, the Seattle
Art Museum, which is developing the Olympic Sculnture Park. The MDA is signing the
Consent attached hereto.

2. EXHIBITS TO AGREEMENT
Exhibits attached to and made a part of this Agreement include:

A. Exhibit A — Property description and survey

B. Exhibit B - Site Map

C. Exhibit C — Plans and Specifications for construction within Alaskan Way
and Myrtle Edwards Park as submitted and permitted for construction by
Seattle Department of Planning and Development.

Exhibit D — Embayment Plan/ Seawall Buttressing Plan

Exhibit E — Ordinance No. 121721, passed January 24, 2005

Exhibit F — Skybridge Ordinance No. 115429 passed October 24, 2005

mEo
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G. Exhibit G — Grant of Access (Attachment A to Ord 115429) with

attachments
H. Exhibit H — Construction and Finance Agreement
3. TERM.,

The initial term of this Agreement shall be twenty-five (25) years from the date of
execution, unless otherwise modified in writing upon mutual agreement of the parties. At
the end of the initial term, SAM may clect to extend this Agreement for an is for a term
of twenty-five (25) years, commencing when construction to the OSP shall have been
completed, the Grant of Access shall have been delivered by SAM to the City, and the
OSP shall ready to open to the public, and terminating at 11:59 p.m. on the last day of the
twenty-fifth year thereafter; provided, however, that upon written application of SAM at
least thirty (30) days before the expiration of the term, the Superintendent may renew the
Permit for one additional twenty five (25) year term, for a total term of fifty (50) years, ,
and provided SAM is not then in default. Provided, however, that this Agreement shall
not be renewed or extended if the Skybridge Permit granted under City of Seattle
Ordinance 115429, is not renewed or is terminated.

4, DEFINITIONS

A. “City” means % ae City of Seattle.

B. “SAM” means Seaitle Art Museum.

C. “O5P” means the Olympic Sculpture Park, both SAM-owned parcels,

SAM-leased parcels and Alaskan Way Boulevard.

“DPR” means Seattle Department of Parks and Recreation,

“SDOT” means Seattle Department of Transportation.

“Skybridges” means the two elevated pedestrian and non-motorized

vehicle watkways in the Olympic Sculpture Park, one over Elliott Avenue,

connecting SAM-owned land parcels and one over the Burlington

Northern Santa Fe Railroad franchise area, connecting the SAM-owned

parcel to the Boulevaid.

G. “Elliott Avenue Skybridge” means the elevated pedestrian walkway above
Elliott Avenue,

H. “Alaskan Way Skybridge” means the elevated pedestrian walkway above
the Burlington Northern Santa Fe Railway franchise arex and the
Boulevard. The Alaskan Way Skybridge includes the ramp, stairs and
abutment where it connects with the Boulevard.

I. “BNSF” means the Burlington Northern Santa Fe Railway franchise area
in Alaskan Way.

1. “ProParks Levy” means The 2000 Neighborhood Parks, Green Spaces,
Trails, and Zoo Levy.

K. “Embayment” means the natural beach, installed by SAM, at the juncture
of the shoreline between the Olympic Sculpture Park and Myrtle Edwards
Park.

amy
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M.

“T

he Boulevard” means that portion of Alaskan Way north of Broad
Street and south of the northern edge of Bay Strcet designated as a park
Boulevard by Ordinance No. 121721 (or, west of the BNSF franchise
arca). The term “the Boulevard” excludes the ramp, stairs, abutinent and
any other component that are part of the Alaskan Way Skybridge, as
defined above.

“Seawall Buitress” means buttressing for the seawall adjoining that
portion of Alaskan Way north of Broad Strcet and south of the northern
cdge of Bay Street.

“Grant of Access” mcans the at and above grade pedestrian and
wheelchair accessible access area as provided in the Grant of Access.
“Permit” means the Skybridge Permit granted under Seattle City
Ordinance 115429.

5. PARK OPERATIONS

A.

Qverall Operation and Programs: SAM will operate the OSP consistent
with park and open space purposes in a clean, safe and inviting condition
for the public. SAM will curate and manage artistic programs throughout
the OSP, subject to part (D) below. SAM recognizes that the Boulevard
will retain its status as a pubtic park and will manage it in a way that is
consistent with that status.

Hours of Operation and Public Access: The Boulevard will be open at the
same times as Myrtle Edwards Park, subject to temporary closure for
repairs or maintenance, security or other similar circumstances, The City
will coordinate with SAM regarding vehicular access or other special
access across the Boulevard by the City, vendors or other persons involved
in conducting Speciai Events (as defined in subsection (H) below). The
Boulevard shall not be closed for private or prblic events, but access over
the Boulevard may be nodified during Special Events by mutual written
agreenient of the DPR and SAM.

). Except for the five (5) calendar days per year on which SAM may
close the SAM owned portions of the OSP, as provided below, the
OSP (including the Skybridges) shall be open daily to the public
and shall at ali such times be free of charge. SAM (a) will
determine the hours of operation, and as provided in the Grant of
Access, the Public Access Area shall be open at least during the
period beginning at 9:00 AM and ending at 5:00 PM local time
seven days a week and during all additional hours as the OSP is
open to the public, but at all times subject to compliance with the
rules of conduct.
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2) SAM may limit access to SAM owned portions of the OSP and
Skvbridges for SAM events up to a maximum of five (5) days per
year, (provided that the same shall be on an approved schedule as
provided in Section 5(F) bejow), each event to be no longer than
one day in duration. On the five days, SAM shall close the
Alaskan Way Skybridge at the point where it touches down on the
Boulevard and shall erect appropriate signage indicating that the
Skybridge and OSP is closed to the public and directing the public
toward other exits from the Bouievard. On the five days, SAM
may charge an admission fee for entrance.

3). Public access t' nughout the OSP will be from marked entrances
along street froniages. Walls and/or security fencing will separate
the Boulevard from ti« railroad tracks.

4). The City, King County and other governmental agencies will have
24-hour emergency access, as well as access for maintenance
vehicles, to Myrtle Edwards Park across the Boulevard. The
Boulevard will be available for pedestrian , bicycle and wheelchair
use, viewing, seating, and for all other purposes accommodated in
a public boulevard.

Rules and Hours of Operation: SAM shall adopt, subject to review by
DPR, reasonable rules and regulations governing conduct within the
Boulevard. The rules governing public conduci on the Boulevard shall be
the same as those applicable to any other City park as defined within
Chapter 18.12, The Park Code, Seattle Municipal Code. SAM shall have
the right to enforce rules and regulations for the OSP, inciuding SAM’s
right but not obligation to enforce rules and regulations on the Boulevard,
in addition to the City’s enforcement.

Art Curation: SAM shall exclusively control and decide the content,
selection, display, timing, arrangement, and all other aspects of all artwork
and sculptures within the entire OSP. The location of art work in the Park
Boulevard must provide for access for maintenance and utility vehicles.
Should any inquiries, disputes or complaints arise regarding: a) the
content; b)selection; c) display; d) tuning; €) arrangemcent; and fj all
other aspects of all artwork and sculptures, including educational,
temporary and performance-based work (collectively referred to as
“SAM’s art curation”, it shall be the sole respousibility of SAM to respond
and redress and SAM shall defend, indemnify, save and hold harmless, the
City and its officials and employees from any claim for monetary damage
or other relief thai shall arise from or be related to SAM’s art curation.
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D.

¢!

VARA and Placement of Artwork Upon and Within the Boulevard:

1)

2).

For any work contracted for by SAM after the date of (his
Agreement that will be located within the Boulevard or upon the
Elliott Avenuc Skybridge or Alaskan Way Skybridge, SAM shall
not contract for, nor shall it place or permit the placement of any
artwork including any works of visual art including any painting,
“wral, drawing, print, sculpture, mosaic or still photograph, as the
same are defined in the Visual Artists Rights Act (VARA) 17
U.S.C. § 10}, as now enacted or hereatter modificd, without First
having either (i) determined that VARA will allow removal or
relocation of the artwork or {ii) obtained from the artist a written
waiver and agreement in a form approved by the City, waiving any
right to the permanent emplacement of said artwork upon or within
the Boulevard or the Elliott Avenue Skybridge or the Alaskan Way
Skybridge, and which grants to SAM and to he City the = ~ht of
removal or relocation of said work.

The existing agreements tor the creation and placement of the
fountain entitled, Father and Soun, by artist Louise Bourgeois, at the
entry plaza with the Boulevard, allow SAM to relocate the work,
subject to consuitation with the artist and concurrence with the
oversight committee. For any other work acquired or contracted
for by SAM before the date of this Agreement, SAM will not place
any work covered by VARA on the Boulevard, the Elliott Avenue
Skybridge, the Alaskan Way Skybrir the Embayment, or
Seawall Buttress that cannot be removet relocated pursuant to
VARA or pursuant to the terms of any agreement or waiver with
the aitist.

SAM will indeninify, defend and hold harmless the City from any
claims, actions, suits, liability, loss, costs, expenses or damages of
every kind and description arising under VARA for any work
placed by or with the permission of SAM on the Boulevard, the
Elliott Avenve Skybridge, the Alaskan Way Skybridge, the
Embayment, or Seawall Buttress.

Fees and Concessions: SAM may charge admission fees for use of the
pavilion building, garage or other sfructures such as temporary buildings,
tents or others as may be erecied from time to time (not including bridges)
within the O3P, provided the same shall not encroach on the 11 foot
pedestrian and wheelchair public access set forth in the Grant of Access;
except that SAM shali not charge for adinission to, or for use of, Park
Boulevard. SAM shall have the exclusive right to operate and retain
revenues from any concessions, gifi shop, Special Events, services =r
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group admissions within OSP, including Park Boulevard and the
skybridges.

Annual Repert and Calendar: SAM shall produce and deliver an “Annual
Report and Calendar” to DPR each calendar year no later than March 1.
The Annual Report and Calendar shall include, but not be limited to, the
following:

1) A statement aliesting to the status of outstanding permits, operating
agreemients,  warrantics  or  other matters  pertaining  to
improvements or aclivities occurring or having occurred during the
prior 12 months for the Park Boulevard.

2). Descriptions of any and all proposed operational or maintenance
changes proposed to be instituted within the forthcoming 12
months including but not iimited to changes in hours, SAM private
cvents not to exceed 5 calendar days per year, security
arrangements, fees, new concessionaires or any other changes
which may create or change obligations of the City or differ from
the agreement herein.

Emeryencies: SAM shall respond to incidents involving injury to any
persen or damage to the subject property by contacting the appropriate
emergency service providers such as Police, Fire. etc. as necessary. The
City shall provide SAM appropriate contact names and telephone numbers
for response tc emergencies involving damage to City property, reports of
incidents of criminal activity or other emergencies.  In addition to
reporting to emergency services, SAM shall also report all such incidents
to DPR within 24 hours of the occurrence. Incidents mvolving hazardous
materials or other environmental conditions posing a threat to human life
¢ health should be immediately reported by telephone to the 911
dispatcher.

Special Events: “Special Events” shall include the Fourth of July
celebration, Hemp Fest, and any other festivals, holidays or events
sponsored or permitted by the City for Myrtle Edwards Park. The City
will require event sponsors utilizing Myrtle Edwards Park, to adequately
protect sensitive vegetation, artwork and other improvements in the
Boulevard, Skybridges and Embayment Areas. Furthermore, the City will
require a trash and debris removal plan. Additionally, SAM may
undertake special security precautions for artwork, landscaping or other
improvements in the Boulevard and the Skybridges during Special Events
such as but not limited to temporary fencing.

Page 8 0f 23

‘FOLLON

JININNDOQ AHL 0 ALMTYAD IHL OL 3NG §F it

3D1LON SIHL NYHL ¥V310 SS371 51 SNV SIKL NI INIWNI0G 3HL =

g



7. MM

"ENANCE:

SAM and the City shall have :he foliowing maintenance resnonsibilities,
respectively.  These respousibitities cover the Boulevard, the Embayment, and the
Seawall Buttressing (maintenance and repair of the sky bridges is cover-:d in the
Skybridge Permit, and this Agreement does not cover the OSP portions owned &y SAM).

A

Custodial Respensibilities: SAM shail perform all grounds custodial work
throughout the Boulevard, including but not limited 1o litter pick up

garbage collection and disposal, cleaning of hard surfaces, sweeping of
trails, keeping drainage structures cleun and free of debris and disposing of’

materials collected in such activities: and performing all trait and sidewalk
mainicnance,

Turf Maintenance: SAM shall maintain all unf within the Boulevard
including but not limited 1o grass mowing, lawa irrigating, trimiming,
edging, and fertilizing and all other it cultural practices.

Planting Bed wnd Tree Maiszzaance: SAM shall maintain all planting beds
and (rees within the Boulevard including but not limited to weeding,
pruning. fertilizivs and irrigating 1o at least a standard consistent with the
DPR publication “Land.camc  Horticulture and Urban Forestry Best
Management Practices” pubii-hed in September 2004 wnd periodically
revised and undaied.

Utility Services: SAM shall be responsible for all utility services and
utility costs associated with maintaining the Boulevard, including but not
limited to, clectricity, gas, waier, sewage, waste water and <uch other
utilities as may be necessary. The City and SAM shall install, at SAM’s
expense, scparate meters or metheds to identify those utility costs to be
paid by SAM. SAM shall be responsible for notifying affected utility
providers of their (SAM’s) responsibility for all utility accounts affecting
the site. The City shall have no responsibility for utilities to serve any
portion of OSP.

Page 9 0f 23

st

[E——

LON

@]
i

“INTINNCOU It 40 ALNYND 3HL OL 3NA S il

HOLLON SiMJ. NYHL MVETO 5SZ7 SI 3N SIHL Ni LNIWND0G 3HL )



Irrigation: SAM shall perform all normal maintenance of the irrigation
system within the Boulevard, such as winter shut down, replacement of
heads and risers and atl other general maintenance and repairs necessary to
keep the system operationally functional and in good order. SAM chall
also be responsible within the Boulevard for the maintenance of tih»
irrigation controls, training of staff regarding use and repair of irrigaicon
cquipment, and operating any and all computer systems (including
telephone lines if any} coutrolling the imigation systems. Any and 2l
changes to computer software programs controlling the irngation system
shall be reviewed and approved by the DPR prior to installation. Such
approval shall be reasonably granted and approved in writing.

Graffiti Removal: SAM shall be responsible for all graffiti removal within
the Boulevard. Al graffi.i shall be removed within 24 hours te the extent
rcasonably possible.

Trail and Pathway Maintenance: SAM shall be respunsible for all regular
trail and pathway maintenance within the Boulevard, including but not
limited to, patches, repairs and seal coats or overlays. The timing and
necessity of repaving or other structural repairs to differential scitlement,
cracks, potholes and dips in trails or pathways greater than .5 inches in
thickness and greater than 1 squarc foot, will be jointly determined by
SAM and DPR and wili be scheduled to Fmit disruptions to public use
within the Boulevard.

Accessibility: To the extent applicable, SAM will comply with the
Americans with Disabilities Act.

Signs: SAM shall be responsible for maintenance and replacement of all
signs within the Boulevard including, but not fimited to, direction signs,
regulation notices, descriptive signs associated with art work and any and
all other signs that are necessary for the erderly operation of the site. frail
and pathway signs throughout the Boulevard will be consistent in design,
size and appearance with trail and pathway signs within OSP. SAM will
replace the sign at the entrance to Myrtle Edwards Park.

Hazardous Material Storage and Use: SAM shall not store any hazardous
maierials such as, but not limited to, pesticides. herbicides, paints,
thinners, rodenticides, gasoline or other fuels, on or in any area accessible
to the public. No hazardous materials shall be stored on the Boulevard.
Any and all uses of hazardous materials within the Boulevard shall b
consistent with DPR’s Best Management Practices.

Water Bills: SAM shal! be responsible for all water bills incurred within

the Boulevard. In the event that the water source for this area is within
Myrtle Edwards Park, SAM shall be responsible for installing sub-meters
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t¢ measure the usage for Alaskan Way. Upon receipt of any invoices for
said sub-meters, City shall promptly forward them and SAM shall
promptly pay them. City shall be responsible for all water bills incurred
for Myrtle Edwards Park including the Embayment area.

7. CONTRACT MAINTENANCE

All construction or repair work, including maintenance performed under
contract within the Boulevard shall be conducted as a “public work™ as defined in RCW
39.04 and SAM shall adhere o all applicable State and City of Seattle Public Works laws
including those imposed under RCW 39.12.020, except to the extent any work may be
exempted by law. The City wiil consult with SAM on the appropriate m2ans by which to
procure and contract for such work ara SAM shall not advertise for or undertake any
such public work withouat City approval. All work completed pursuant to this section
shall be inspected and approved by DPR prior to being deemed complete.

8. MANAGEMENT PLAN

Upon the opening of the Boulevard as part of OSP, SAM shall produce and
deliver to the City four copics of a wriuen Management Pian outlining the proposed
maintenance activities including custodial activity and proposed replacements of turf]
pavement, signage or other facility components. The Management Plan shall be updated
by SAM when in the opinion of the City it is reasonably necessary to do so. SAM will
submit to the City any proposed significant changes to its iManagement Plan. The City
shall review the Management Plan ¢r an** revised Management Plan, thirly (30) days of
receipt and request revisions or acknowledge acceptance. If the City does not submit
comments within that thirty (30) day peried, it shall be decmed to have accepted the plan.

9. SEAWALL BUTTRESS

The City shall maintain the Scawall Buttress constructed by SAM as agreed to in
the separate OSP Construction and Finance Agreement. The City shall unu.rtake ammual
inspections of the Seawall Buitress and such additional inspections as conditions may
warrant. A copy of any reports of said inspections shall be submitted to SAM for review
and comment and the City and SAM may discuss any planned repairs. For a period of
three (3) years after installation, SAM shall guarantee installation on the Secawall
Ruttress, with a warranty on all materials, save for a catastrophic collapse duc to an act of
god.

10. SHORELI' ™ EMBAYMENT

Al During the plant establishment period, but no longer than three (3) years
after plant installation, SAM shall be responsibie for routine maintenance
of the upland vegetation and intertidal plantings related to Embayment
located in Myrtle Edwards Park, and thereafier the City shall maintain and
replace such plantings. All other maintenance within the confines of
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Myrile Edwaras Park shall be the responsibility of the City including but
not limited to *beach replenishment™ as needed.

B. The parties acknowledge that the particular plant locations, types and sizes
were designed and selected, and funded by several agencies, to foster
salmon enhancement. Consequently, SAM (during plant establishment)
and the City (after plant establishment) shall maintain and replace any
dead or discased plants with the same type and size and in the same
location, uitless mutualiy approved by SAM and DPR.

11, LOCKS, CITY MAINTENANCE ACCESS, AND EMERGENCY ACCESS

SAM shall provide keys to gates and other barriers that may be installed
throughout the Boulevard to the Parks Engineer for the purpose of providing easy access
to Myrile Edwards Park and other adjacent properties for mainienance purposes. Further,
SAM shall provide Master Keys to Seattle Police and Fire Departments to allow
emergency access during hours that the OSP may be closed to public access.

12. EQUAL OPPORTUNITY AND OUTREACH

A. SAM shall not discriminaie against any employee or applicant for
employment because of race, religion, creed, age, coloy, sex, marital
status, sexual orientaiion, gender identity, political ideology, ancestry,
nationa! origin, or the presence of any sensory, mental or physical
handicap unless based upon a bona fide occupational qualification. SAM
shali take affirmative action to ensure thar applicants are employed, and
the employees are treated during employment, without regard to their
creed, religion, race, age, color, sex, national origin, wmarital status,
political ideology, ancestry, sexual orientation, gender identity, or \he
presence of any sensory, mental or physical handicap. Such action shall
include, bul -of be limited to the following: employment, upgrading,
demotion or transfer, recruitment or recruitment adverlising, layofi or
termination, rates of pay, or other forms of compensation and selection for
training, inciuding apprenticeship. SAM shall post in conspicuous places,
available to employees and applicants for employment, nolices as
provided by the City of Seaitle setting forth the provisions of this
nondiscrimination clanse.

B. SAM shall encourage the use of women and minority employees and
apprentices on this project and encourage outreach efforts in employment
opportunities. OQutreach efforts may include use of targeted solicitation
lists, advertisements in publications directed to underrepresented
communities, providing student internships or apprentice opportunities,
noting SAM’s Equal Employment Opportunity (EEO) policy in
solicitations, emphasizing EEQ and outreach policies within SAM and
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using the services of available minority community and public
organizations to perform outreach.

13. NONDISCRIMINATION IN EMPLOYEE BENEFITS

A Compliance With SMC Ch. 20.45: To the extent SMC Ch. 20.45 is
applicable to this Agreement; SAM shall have the following obligations.
SAM, as it pertains only to any activity governed by this Agreement, shall
comply with the requirements of SMC Ch. 2045 and Equal Benefits
Program Rules implementing such requirements, under which SAM is
obligated to provide the same or equivalent benefits (“equal benefits”) to
its employees that are directly involved in the activity governed by this
Agreement with domestic partners as SAM provides to its cmployees with
spouses. At the City’s request, SAM shall provide complete information
and verification of SAM’s compliance with SMC Ch. 20.45. (For further
information about SMC Ch. 20.45 and the Equal Benefits Program Rules
call (206) 684-0430 or review information at
hup:/cityofseattle.net/contract/equulbenefits/.)

B. Reniedies for Violations of SMC Ch. 20.45: If and to the extent SMC
Ch. 20.45 is applicable to this Agrecement, then any violation of this
Section 13 shall be a material breach of this Agreement for which the City,
after delivering a written notice and expiration of the time for under
Section 19 {Default) below, may:

). Require SAM to pay actual damages for each day that SAM is in
violation of SMC Ch. 20.45 during the term of the Agreement; or

2). Terminate the Agrecment; or

3). Impose such other remedies as specifically provided for in SMC
Ch. 20.45 and the Equal Benefits Program Rules promulgated
thereunder.

14. EQUALITY IN CONTRACTING

SAM shall comply with the requirements of the City’s *Equality in Contracting
Ordinance” (SMC 20.42.010 et seq). In addition to the other requirements of that act,
prior to advertising to bid any portion of the Work, SAM and the Director of DPR shall
adopt a plan, developed in consultation with the Director, to afford Women and Minority
Businesses the maximum practicable opportunity to directly and meaningfully participate
on City Contracts. The plan shall include specific measures the Contract awarding
authority will undertake to increase the participation of Women and Minority Businesses.
Each Contract awarding authority shall make efforts to comply with any goals established
in the plan for that Contract awarding authority under these provisions for public works,
consultant services and procuring goods or services. The Contract awarding authority
may also establish aspirational goals for the participation of Women and Minority
Businesses in a particular City Contract on a case-by-case basis.
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15.

16.

OTHER LEGAL REQUIREMENTS

A.

Genera! Requirement: SAM at no expense to the City shall comply with
all applicable laws of the United States and the State of Washington, the
Charter and ordinances of City, and rules, regulations, orders, and
directives of their administrative agencies and the officers thereof.
Without limiting the generality of this paragrap>, SAM shall specifically
comply with the following requirements of this section.

Licenses and Similar Authorizations: SAM at no expense to the City,
shall secure and maintain in full force and effect during the term of this
Agreement all required licenses, permits, and similar legal authorizations,
and comply with all requirements thereof.

Use of Recycled Content Paper: SAM shall use, whenever commeicially
reasonable and practicable, recycled content paper on all documents
submitted to City, in accordance with SMC 20.60.218.

Americans With Disabilities Act: SAM shall comply with all applicable
provisions of the Americans with Disabilities Act of 1990 (ADA) in
performing its obligations under this Agreement. Failure to comply with
the provisions of the ADA shall be default subject to the notice and curc
provisions of Section 18 below.

Fair Contracting Practices Ordinance: SAM shall comply with the Fair
Contracting Practices Ordinance of the City of Seattle (Ordinance
119601), as amended. Conduct made unlawful by that ordinance
constitutes a breach of countract afler notice and expiration of the cure
period in Section 18. Engaging in an unfair contracting practice may also
vesult in the imposition of a civil fine or forfeiture under the Seattle
Criminal Code as weli as various civil remedies.

INDEMNIE "4 JJON

A.

SAM. rv entering into this Agreement, hereby releases the City from any
and «li claims resulting from damage or loss to its own property and does
covenant and agree for itself, its successors and assigns, The City of
Serttig, to at all times indemnify, defend and save harmless The City of
Seattie from all claims, actions, suits, liability, loss, costs, expenscs or
dar:ages of every kind and description (excepting only such damages that
ma: -sult from the sole negligence of the City), which may accrue to, or
be st {fered by, any person or persons and/or propeity or properties,
including without limitation, damage or injury to SAM, its officers,
agents, employees, contraciors, invitees, tenants and tenants’ invitees,
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licensees or its successors and assigns, by reason of the maintenance
operation or use of improvements or any portion thereof made pursuant to
this or any other agreement between the parties hereto regarding the OSP.

In any action against the City of Seattle, by any employee of SAM, its
contractor, subcontractors, sub-subcontractors, agents, or anyonc directly
or indirectly employed by any of them, the indemnification obligation of
this Section shall not be limited by a limit on the amount or type of
damages, compensation, or benefits payable by or for SAM, its contractor
or any subcontractor under RCW Title 51, the Industrial Insurance Act, or
any other employee benefit acts. Likewise, any City indemnification in
the event of concurrent negligence shall not be limited by RCW Title 51.
In addition, SAM and the City each waives immunity as fo the City of
Seattle only or SAM only, as applicable, in accordance with RCW Title 51
and shall require that in any construction contract, that it shall require its
contractor to waive such immunity.

If it is determined by a court of competent jurisdiction, that RCW 4.24.115
applies to this ordinance or that other concwrent negligence has occurred,
then in the cvent claims or damages are caused by or resuit from the
concusrent negligence of:

1). The City, its agents, contractors or employees; or

2). SAM, its agents, contractors, or employees.

‘=HO1LON

Then each party shall indemnify the other to extent of that party’s negligence.

17. INSURANCE

LNINNO0A SHL 40 ALITYAD 3HL OL 3Na St 4!

A. Coverage’s and Limits of Liability:

1). SAM Liability Insurance. SAM, at no expense o the City, shall
naintain continuously throughout the Term of this Agreement
Commercial General Liability (CGL) and Automobile Liability
insurance with a limit of liability of not less than $10,000,000 each
occurrence combined single limit bodily injury and property
damage for claims occurring on, in or about the OSP property.

2). SAM Property Insurance. SAM shall maintain all risks property
insurance on the improvements within the Boulevard with a limit
of liability of not less than the replacement cost of the property.
SAM shall cause its property insurer(s) to provide an insurer’s
waiver of subrogation in favor of the City.
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3).

4)

Contractor insurance.

a).

b).

During the course of any construction, SAM shall cause all
contractors to maintain CGL and Automobile Liability and
Umbrella/Excess insurance as required with a limit of
liability of not less than $5,000,000 each occurrence
combined single limit bodily injury and property damage
for claims occusring on, in, or about the OSP property.
CGL insurance shall include Premises/Operations,
Products/Completed Operations, Contractual Liability,
independent Contractors and  Stop  Gap/Employers
Liability. SAM shall, in addition, incorporate
subparagraph B. herein (“Terms and Conditions”) in all
contractor agreements.

During the course of construction, SAM shall cause all
contractors to maintain Worker’s Compensation insurance
in accordance with the provisions of Title 51 of the Revised
Code of Washington (RCW) and contraciors shall be
responsible for ensuring that workers compensation
insurance is in force for any subcontractor. Additionally, if
the scope of work requires working in, on, or around a
navigable waterway, the contractor and any subcontractor,
if legally required to do so, shall maintain United States
Longshore and Harbor Workers Act (USL&H) coverage
and Jones Act in compliance with Federal Statutes. If the
contractor is qualified as a self-insurer in accordance with
chapter 51 RCW, it shall so certify to the City.

Terms and Conditions:

a).

b).

c).

As respects SAM and contractor liability insurance, the
City shall be an additional insured for primary and
noncontributory limits of liability as documented by a copy
of an additional insured endorsement or a copy of blanket
additional insured policy wording.

Limits of liability referenced herein are minimum limits
only and shall not be construed as limiting either the
liability of SAM or any SAM contractor nor the liability of
any insurer of SAM or any SAM contractor.

Insurers shall have a minimum A- VII AM. Best’s rating

unless procired under the provisions of chapter 48.15
RCW or otherwise approved by the City.

Page 16 of 23

INSNN00A IHL 40 ALNYND 3HL 0L 3NA S L

T0ILON SIHL NYHL ¥y S537 S! IRV SIHL NI ANINNI0T JHL =i

“BOLLON



d). Insurers shall provide 45 day written notice of canceilation
fo the City in accordance with chapter 48.18.290 RCW,
excepi 30 days for insurance policies procured under the
provisions of chapter 48.15 RCW and 10 days for non-
payment of premium.

e). Current certification of insurance, including a copy of an
additional insured endorsement or a copy of blanket
additional insured policy wording, shail be maintained on
file with the City at the address specified in Section 5.
(“Notices™) of this Agreement.

5) Changes: Beginning on the fifth anniversary of this Agreement and
annually thereafter, the City shall evaluate the appropriate
coverages and limits of lability and may require a change in
insurance coverages and limits. In the event of a dispute over such
change, the partics shall utilize dispute resolution under
Section 18c below.

18.  DEFAULT, CURE, REMEDIES, DISFUTE RESOLUTION

A.

Default and Cure. Upon being given written notice of failure to perform
or comply with a term or condition of this Agreement, the notified party
shall promptly undertake such reasonable steps as shall be necessary {0
cure the specified failure. If that party fails to promptly undertake
reasonable steps to perform or comply, or fails to cure the specified failure
within 60 days after written notice is given, that party shail be deemed to
be in default of this Agreement. Provided, however, that in the cvent that
the parties agree that cure cannot reasonably occur within such 60-day
period, then the Parties shall agrec upon a reasonable period of time for
the defaulting party to affect a cure. If at the end of that additional period
of time cure hzs not been made, that party shall be deemed in default of
this Agreemznt. Failure to cure after the applicable time period shall be an
«Event of Default.” If the parties arc participating in dispute resolution
under Section 18(D), then the time period for cure shall not commence
until completion of the dispute resolution.

Receiver: The appointmert of a receiver 1o take possession of all or
substantially all of the assets of SAM or other action taken or -uffered by
SAM under any bankruptcy, reorganization, or other statutc of similar
nature, if such receiver or action has not been released, discharged,
dismissed, or vacated within 60 days, shall constitute a breach of this
Agreement, and the breaching party shall be in default of this Agreement.

Remedies: If there is an uncured Event of Default of this Agreement, then
the non-defaulting party shall have all rights and remedies at law or in
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equity. If the uncured Event of Default relates to a fundamental obligation
under this Agreement, then the non-defaulting party shall have the right to
terminate this Agreement. Any proposed termination duc to an uncured
Event of Default by SAM shall require compliance with Ordinance
No. 118477 (Iniiiative 42). Upon any termination by the City for an
uncured SAM Event of Default, the City in its discretion may retain the
park improvements as constructed within the Boulevard and Alaskan Way
Skybridge, but not any artwork, for the usc of the pubtic, or may require
SAM to demolish said improvements and restore the site (o its condition at
the time of the exccution of this Agreement. Sam shall remove all art
works from public property within 60 days of the termination of the
Agreement and shall indemnify the City against any and all losses related
to such art works during the removai period and shall, in additien to the
obligations arising under the indemmity provisions of this Agreement,
indemnify, defend save and hold the City harmless from any claim,
defense or other legal action arising under the Visual Artists Rights Act
(VARA) 17 US.C. § 101, as now enacied or hereafter moadified.

D. Dispute Resolution: In the event that any dispute or misunderstanding
arising under this Agreement conceming SAM’s or the City’s
performance cannot be resolved through amicable negotiations, between
SAM’s Project Manager and the City’s Project Manager, the matter shall
be referred to the Superintendent, Seattle Parks & Recreation Department
and SAM’s senior exccutive(s). If such officials do not agree upon a
decision, the parties shall then submit the matter o a non-binding alternate
dispute resolution process.

E. No lmplicd Waiver. No failure by either party o insist upon strict
performance of any obligation of the other party or the failure to exercise
any right or remedy arising out of a breach, irrespective of the length of
time which such failure continues (except in cases where this agreement
expressly limits the time for exercising the rights and remedies arising out
of a breach), shall constitute a waiver of such breach or a waiver of that
party’s right to demand strict compliance of such term. No waiver of any
default or the performance of any provision shall affect any other defauit
or performance. A written waiver of default or the performance of a
provision shall not be deemed to be a waiver of subsequent default or
performance.

20.  ASSIGNMENT; SUBCONTRACTING

Neither party shall assign, transfer, or encumber its interest in this Agreement
without the prior written approval of the other party which approval shall not be
unreasonably withheld, delayed, or conditioned. Notwithstanding ihe foregoing, SAM
shall have the right to enter into contracts or other arrangements with other persons or
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entities for of 1tion and mainienance of OSP or to contract for any other service
required or aliovred to be performed by SAM under this agreement.

21. NOTICES

All notices required to be given under this Agreement shall be in writing and
either delivered personally or sent by United States Certified Mail, postage prepaid,
return receipt requested, to the appropriate addresses listed below or at such other address
as shall be provided by written notice. Notice shall be deemed communicated t© the
parties 3 business days from the time of mailing if mailed as provided in this section. For
convenience purposes only, and not to satisfy the requirement to give written notice,
copics of notices also may be given by other means.

Ifto SAM:  Seattle Art Museum
P O BOX 22000
Seattle, WA 98122
Teiephone: 206 654-3100
FAX: 206 654-3135
Attn: Director

Il to City: City of Seattle
Department of Parks and Recreation
100 Dexter Avenuc N.
Seattle, WA 98109
Autn: Superintendent of Parks and Recreation

22. ENVIRONMENTAL INDEMNITY

The parties acknowledge the existing Environment Agreement between the City
and SAM dated December 7, 1999 (“Environmental Agreement”). M change of rights,
obligations, or responsibilities under the existing Environmental # ...ement shall occur
as a result of this Agreement, except as expressly provided in this s~ction. SAM shall be
responsible for any and all costs that arise from or are related to soil removal, if requtred,
and recapping of soil, if required, to the extent required to complete SAM’s construction
of the OSP. Such costs include, but are not limited o, disposal of contaminated soil or
groundwater that is removed during construction replacement of material that is capping
contaminated soil and is disturbed during construction mitigation measures required by
permitting authorities, and worler safety measures required for construction on a
contaminated site. The Consent Decree means the “Prospective Purchaser Consent
Decree Re: The Former Unocal Seatile Marketing Terminal Property, Seattle, WA,
entered under King County Superior Court No. 99.2-50226-4 SEA on December 7, 1999.
The Consent Decree as stipulated above wiil be held in place until such tirne the project is
complete, at which time the restrictive covenants will remain in perpetuity.
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23, GOVERNIMG LAW

Except as provided in the preceding sentence, the City and SAM retain all n_ats
and obligations as set forth in the Environmental Agreement. This Agreement shall be
governed by the laws of the State of Washington. Venue of any aciion brought by one
party against the other under this Agreement shel! be in King County Superior Court.

24.  SUCCESSORS AND ASSIGNS

The terms and conditions in this Agreement shall bind and inure to the benef't of
the City and SAM, and except as otherwise provided hetein. their successors and Assigns.

25, NO THIRD-PARTY BENEFICIARIES
There are no third-party beneficiaries to this Agreement.
26.  RELATIONSHIP OF PARTIES

Nothing in the Agreement shall be construed to create a partnership, joint venture,
or relationship of employment or agency between the partics, The services to be
rendered by SAM pursuant to this Agreement arc as an independent contractor only.

27. INTEGRATION; AMENDMENT

This Agreement, together with its referenced iixhibits, contains all the agreements
of the parties hereto relating to the subject maiter addressed, and cannot be amended or
modified except by written instrument approved by the Seattle City Council and by SAM.
Notwithstanding the foregoing, DPR approval of future improvements is not deemed an
amendment and doges not require City Council approval.

28.  TIME OF ESSENCE; FORCE MAJEURE

Time is of the essence of this Agreement. Any delay, stoppage, or prevention of a
party’s performance (“Delay”) under this Agreement due to Force Majeure shall excuse
the performance of the party affected for a period of time equal to the Delay. However,
the parties shall take reasonable steps to mininiize the length of Delay. “Force Majeure”
shall mean a Delay attributable to any strike or other labor or industrial disturbance, civil
disturbance, inability to secure customers, materials, supplies, or labor through ordinary
sources, any changes in applicable laws or the interpretation thercof, or any lightening,
earthquake, fire, or other cause beyond the reasonable control of the party for whoin
performance is required or its contractors or representatives.

20. NON-LIABILITY OF CITY OFFICIALS, EMPLOYEES, AND AGENTS
No elected or appointed board, commission, member, officer, employee or other

agent of the City shall be personally liable to SAM, its successors, or assigns, in the event
of any default or breach by the City or for any amount which may become due to SAM,
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ifs successors, and assigns, nider this Agreement, or for 2:1y obligation of the City under

this Agreement.

30,  SUKVIVAL OF INDEMNITIES

on or expiration for

The indemnities under this Agreemeit shall survive terminati
action based

a period of 3 years after termination or expiration of this Agreement, and no
on any indemnity under this Agreement may be commenced thereafier.

31 ATTORMEYS' FEES

If legal proceedings are initiated to entorce any nu of this Agreement, then the
substantially prevailing paity shall be entitled to recover, as an clement of its cost of suil
and not as damages, reasonable attorneys’ fees and costs 10 be fixcd by the court,
including those incurred on appeal.

32,  CONSTEYJCTION

The titles of sections, captions or other divisions of this Agreenient, are solely for
and do not define or limit its ~ontents or meaning. This

the convenicnce of the partics
d as if it had been

Agreement is & negotiated instrument arnd shali not be construc
prepared by one of the parties but rather as if both parties had prepared it

33.  AUTHORITY

arly represents 10 the other that the person signing this agreement on its

Each p
all such actions that are

behalf is authorized to do so and that each party has taken
required of that party in order to enter into a binding agreement.

34,  EXHIBITS
The cxhibits attached hereto are incorporated hercin by this reference.

35.  COUNTERPARTS

This Agreement may be exccuted in two or more connterparts, each of which
shall be deemed an original, but all of which shall be iaken together to constitute ouc and

the same agreement.
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Dated: - o , 2005
CITY: THE CITY OF SEATTLE

By:
Name: Greg Nickels

Title: Mayor, signing by authority of Ordivec - ~an
Date:

SAM: SEATTLE ART MUSEUM, A Washingion nonprofit corporation

By: N
Name: _ e

Title: Chairperson of Board of Trustees
Date:
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CONSENT BY MUSEUM DEVELOPMENT AUTHORITY

The MDA is signing this Consent as the fec title owner of the MDA Property (Parcel
D) and as lessee of that certain lease for the SAM Property (Parcels A and B), as
described in Recital J, for the sole purpose of consenting to the terms and conditions
of this Agreement between the City and SAM. In addition to SAM’s rights under the
gromnd leasc for the MDA Property, the MDA hereby consents to SAM’s entry upon,
construction of and operation of the improvements upon the MDA Property and the
SAM Property. The MDA hercby consents to SAM’s acting on its behalfin all
matters related to the execution and implementation of the terms of this Agreement.
The MDA shall have no liability or obligations under this Agreement to SAM or to
the City, except for MDA’s agreement to execule the Grant of Access.

NUSEUM DEVELOPMENT AUTHORITY OF SEATTLE,
a public corporation chartered by the City of Seattle

By:
Print Namie:____
Print Title:

October 31, 2005

Page 23 of 23

INZIRNO0T IHL 40 ALMYND 2H1L 0L 3Na 81 L

SOLLON SiHL NVHL Y10 SST1 91 Sy SiHL N ANSIWNJ00 3HL S

FBILON



ORDINANCE ATTACHMENT C
PERMITTED ENCUMBRANCES
RIGHT TO MAKE SLOPES FOR CUTS OR FILLS UPON PROPERTY HEREIN

DESCRIBED AS PROVIDED FOR IN CITY OF SEATTLE CRDINANCE NOS. 18109
AND 28009.

AGREEMENT AND THE TERMS AND C ONDITIONS THEREOF.

BETWEEN: UNION OIL COMPANY OF CALIFORNIA
AND: CITY OF SEATTLE

RECORDED: NOVEMBER 20, 1980

RECORDING NUMBER: 8011200455

REGARDING: PROPERTY USE AND DEVELOPMENT

SAID AGREEMENT IS A RE-RECORDING OF INSTRUMENT RECORDED
UNDER RECORDING NUMBER 8010290676.

AGREEMENT AND THE TERMS AND C ONDITIONS THEREOF:

BETWEEN: UNION OIL COMPANY OF CALIFORNIA
AND: CITY OF SEATTLE

RECORDED: NOVEMBER 20, 1980

RECORDING NUMBER: 8011200456

REGARDING: PROPERTY USE AND DEVELOPMENT

SAID AGREEMENT IS A RE-RECORMING OF INSTRUMENT RECORDED
UNDER RECORDING NUMBER 801(290677.

TERMS AND PROVISIONS OF CITY OF SEATTLE ORDINANCE NO. 40057
RELATING TO CONSTRUCTION, MAINTENANCE AND OPERATION OF A
CONDUIT OR SUBWAY UNDERNEATH AND ACROSS ELLIOTT AVENUE
BETWEEN PARCELS A AND B, NOT EXCEEDING 14 FEET IN WIDTH, THE
MORTHERLY MARGIN OF WHiCH IS TO BE 86 FEET SOUTHERLY OF AND
PARALLEL WITH THE SOUTHERLY MARGIN OF BAY STREET.

TERMS AND PROVISIONS Or CITY OF SEATTLE ORDINANCE NOS. 98301 AND
118042 RELATING TO CONSTRUCTION, MAINTENANCE AND OPERATION OF
A SYSTEM OF PIPELINES AND APPURTENANCES IN, UNDER, ALONG AND
ACROSS ALASKAN WAY BETWEEN PARCELS B AND C WITHIN A STRIP OF
LAND 30 FEET IN WIDTH, AFPROXIMAT ELY 40 FEET SOUTHERLY OF BAY
STREET.

COVENANTS, CONDITIONS AND RESTRICTIONS CONTAINED IN
INSTRUMENT, BUT OMITTING ANY COVENANTS OR RESTRICTIONS, IF ANY,

iy

ININNDOA IHL 40 ALITYND 3HL OL 3Na St.LI

IOILON SIHL NYHL ¥V3T0 SS37 S 3NV SIHL NEANSRNSOG SHL 3

‘FOILON



10.

1l

13.

BASED UPON RACE, COLOR, RELIGION, SEX, SEXUAL ORIENTATION,
FAMILIAL STATUS, MARITAL STATUS, DISABILITY, HANDICAP, NATIONAL
ORIGIN, ANCESTRY, OR SOURCE OF INCOME, AS SET FORTH IN APPLICABLE
STATE OR FEDERAL LAWS, EXCEPT TO THE EXTENT THAT SAID COVENANT
OR RESTRICTION 1S PERMITTED BY APPLICABLE LAW:

RECORDED: DECEMBER 7, 1999
RECORDING NUMBER:  19991207001745

COVENANTS, CONDITIONS AND RESTRICTIONS CONTAINED IN
INSTRUMENT, BUT OMITTING ANY COV ENANTS OR RESTRICTIONS 1F ANY,
RASED UPON RACE. COLOR, RELIGION, SEX, SENUAL ORIENTATION,
FAMILIAL STATUS, MARITAL STATUS, DISABILITY, HANDICAF, NATIONAL
ORIGIN, ANCESTRY, OR SOURCE OF INCOME, AS SET FORTH IN APPLICABLE
STATE OR FEDERAL LAWS, EXCEPT TO THE EXTENT THAT 541D COVENANT
OR RESTRICTION IS PERMITTED BY APPLICABLE LAW:

RECORDED: DECEMBER 7, 1999
RECORDING NUMBER:  19991207001746

PROPERTY USE AND DEVELOPMENT AGREEMENT, INCLUDING THE TERMS
AND PROVISIONS THEREOF:

RECORDED: FEBRUARY 21, 2003
RECORDING NUMBER:  20030221002536

MEMORANLUM OF DRAINAGE CONTROL, INCLUDING THE TERMS AND
PROVISIONS THERECE:

RECORDED: JULY 12,2004
RECORDING NUMBER:  200407120601525

COVENANT GEOLOGIC HAZARD AREA, INCLUDING THE TERMS AND
PROVISIONS THEREOF:

RECORDED: FULY 18,2005
RECORDING NUMBER:  20050718G02400

NON-DELINQUENT TAXES AND ASSESSMENTS.

GROUND LEASE DATED OCTOBER 1. 2002, BETWEEN BORROWER, AS
GROUND LESSOR, AND THE MUSEUM DEVELOPMENT AUTHORITY; AS
TENANT.

SUBLEASE DATED OCTOBER 1. 2002, BETWEEN BORROWER AS SUBTENANT
AND TYE MUSEUM DEVELOPMENT AUTHORITY AS SUBLANDLORD.
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OPERATION AND MAINTENANCE AGREEMENT
BETWEEN THE CITY OF SEATTLE
SEATTLE ART MUSEUM
AND
MUSEUM DEVELOPMENT AUTHORITY

This Agreement is entered into between The CITY OF SEATTLE, a W ashington
municipality (“City”), and the SEATTLE ART MUSEUM, a Washington nonprofit
corporation (“SAM™), and is consented to by the MUSEUM DEVELOPMENT
AUTHORITY OF SEATTLE, a public corporation chartsred by the City of Seatle
("MDA"), regarding the operation and maintenance of both the Alaskan Way Boulevard
lying adjacent to the City’s Myrtle Edwards Park and SAM’s planned Olympic Sculpture
Park.

RECITALS

A. The City approved a tax levy known as The 2000 Neighborhood Parks, Green
Spaces, Trails, and Zoo Levy as proposed by Ordinance 120024 and approved
by Seattle voters on November 7, 2000. One of the provisions of the 2000
Neighborhood Parks, Green Spaces, Trails, and Zoo Levy was funding for 2
waterfront connection from Myrtle Edwards Park to the Belltown Area. The
design of the Olympic Sculpture Park together with the Grant of Access
realizes that objective by incorporating a public connection from Belltown to
Ellioit Bay via pedestrian pathways (at grade and above grade) and skybridges
over public rights of way.

B. On October 24, 2005, the City of Seattle enacted Ordinance 115429, which
granted a Skybridge Permit (*Permit”) to SAM to consfruct and maintain for a
period of twenty-five (25) years, and renewable for an additional twenty-five
(25) years upon the conditions specified in the aforesaid Permit, two
skybridges; one across Elliott Avenue and one across Alaskan Way. As a
condition of that Permit, SAM must execute and deliver to the City a Grant of
Access, which grants certain rights of public access over and upon the
skybridges and pathways within a Public Access Area as defined in the Grant

of Access; and

C. This agreement is intended to govern the operation and maintenance of City-
owned property adjacent to and within the Olympic Sculpture Park which is
described in that agreement entitled “Design Agreement” executed by the City
and SAM in accordance with Ordinance No. 119982 approved June 12, 2000.

D. The City adopted Ordinance No. 121721 on February 2, 2005, designating
Alaskan Way to be Alaskan Way Boulevard (a park boulevard) north of Broad
Sireet and south of the northern edge of Bay Street and transferring
jurisdiction for the designated area from Seattle Department of Transportation
to the Department of Parks and Recreation (DPR) providing for
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transportation, frail and utiiity - purposes to contimie.

The above-described Alaskan Way Boulevard shall hereafter be referred to as
“the Boulevard.”

The Boulevard is supported by a seawall which is a significant structural
element supporting lands to iis east.

The City and SAM have acknowledged the public benefits from a consistent
design philosophy being applied to the Olympic Sculpture Park and the
portion of the Boulevard. The improvements to the Boulevard and the
proposed elevated pedestrian walkway are the subject of separate
Construction and Finance Agreement and Skybridge Permits, respectively, all
as approved by the City Council.

Although most of the Olympic Sculpture Park will be privately owned and
operated by SAM, it will generally be open daily to the public free of charge,
except on the 5 calendar days per year on which SAM shall be entitled to
close the SAM owned portions of the OSP for private events. The use of the
OSP shall be subject to rules of conduct as set forth below. The Alaskan Way
Skybridge and Boulevard will have the appearance of being incorporated into
the OSP. While SAM shall set the hours for the OSP as provided below, the
Boulevard will be open to the public at the same times as the adjacent Myrtle
Edwards Park.

As a condition to the City passing the Skybridge Ordinance 115429, entering
into the Construction and Finance Agreement and this Operation and
Maintenance Agreement, SAM will grant certain public access to the City of
Seattle as provided in the Skybridge Ordinance Grant of Public Access.

In addition to the pathways and skybridges described above, and as depicted
in the 100% Construction Drawings for the OSP. SAM will also construct a
salmon habitat restoration project at the juncture of the shoreline between the
Olympic Sculpture Park and Myrtle Edwards Park by installation of a natural
beach.

As depicted in the 100% Construction Drawings for the OSP, SAM will also
construct buttressing for the seawall and salmon restoration adjoining the
Boulevard at the time of development of the OSP (Seawall Buttressing). The
parties wish to provide for the maintenance and operation of the OSP, the
Boulevard, the Seawall Buttress and Embayment and Alaskan Way Skybridge
in this agreement.

SAM has committed to contributing $2 millien towards public improvements

within the Olympic Seculpture Park as depicted in the 100% Construction
Drawings for the OSP.
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M. The Museum Development Authority of Seattle, a public corporation
chartered by the City of Seattle ("MDA"), is owner of the real property
legally described on Exhibit 3, attached to the Grant of Access and
incorporated herein ("Parcel D" or "MDA Property”). For general reference
only, that parcel is indicated with the letter D on Exhibit 2 to the Grant of
Access. MDA acquired the MDA Property from the City subject to use and
development restrictions, including the requirement that the MDA Preperty be
used and developed only as a sculpture gardei, park or other open space as
part of the SAM Olympic Sculpture Park ("OSP"), with public access free of
charge in perpetnity. MDA also is lessee of the SAM Property under a lease
from SAM for the purpose of conducting certain environmeital work, subject
to a sublease and operating agreement back to SAM. SAM is developing the
OSP on the SAM Property and, pursuant to a ground lease from MDA, the
MDA Property.

NOW, THEREFORE, in consideration of the Recitals and the mutual promises and
provisions hereinafter set forth, and for good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties agree as follows:

AGREEMENT
1. IDENTIFICATION OF PARTIES AND PROPERTY AFFECTED BY THIS
AGREEMENT
A, Property. This Agreement pertains to the Olympic Sculpture Park

(OSP), the Boulevard as described in Ordinance No. 121721 and portions of Myrtle
Edwards Park, all more specifically described in Exhibit A attached hereto and as shown
on the Map designated as Exhibit B, also attached.

B. Parties. The partties to this Agreement are the City of Seattle, the Seattle
Art Museum, which is developing the Olympic Sculpture Park. The MDA is signing the
Consent attached hereto.

2. EXHIBITS TO AGREEMENT

Exhibits attached to and made a part of this Agreement include:

A. Exhibit A — Property description and survey
B. Exhibit B — Site Map
C. Fxhibit C — Plans and Specifications for construction within Alaskan Way

and Myrtle Edwards Park as submitted and permitted for construction by
Seattle Department of Planning and Development.

Exhibit D — Embayment Plan/ Seawall Buttressing Plan

=vhibit E — Ordinance No. 121721, passed January 24, 2005

Exhibit F - Skybridge Ordinance No. 115429 passed October 24, 2005

g
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G Exhibit G — Grant of Access (Atiachiment A to Ord 115429) with
attachments
H. Exhibit B — Constiuction and Finance Agreement

2, TERM.

The initial term of this Agreement shall be twenty-five (25) years from the date of
execution, unless otherwise modified in writing upon mutual agreement of the parties. At
the end of the iitial term, SAM may elect to extend this Agrecment for an is %o a term
of twenty-five (25) years, commencing when construction 1o the OSP shall have been
completed, the Grant of Access shall have been delivered by SAM to the City, and the
OSP shzll ready to open to the public, and terminating at 11:59 p.m. on the last day of the
twenty-fifth year thereafier; provided, however, that upon written application of SAM at
least thirty (30) days before the expiration of the ferm, the Superintendeni may renew the
Permit for one additional twenty-five (25) year term, for a total ierm of fifty (50) years, ,
and provided SAM is not then in default. Provided, however, that this Agreement shalil
not be renewed or exiended if the Skybridge Permit granted under City of Seattle
Ordinance 115429, is not renewed or is terminated.

4. DEFINITIONS

“City” means The City of Seattle.

“SAM’™ means Seattie Art Museum.

“OSP” means the Olympic Sculpture Park, both SAM-owned parcels,

SAM-lcased parcels and Alaskan Way Boulevard.

“DPR” means Seattle Depariment of Parks and Recreation.

“SDOT” means Seattie Department of Transportation.

“Skybridges” means the two elevated pedestrian and non-motorized

vehicle walkways in the Olympic Scuipture Park, one over Elliott Avenue,

connecting SAM-owned land parcels and one over the Burlington

Northem Santa Fe Raiiroad franchise area, connecting the SAM-owned

parcel to the Boulevard.

G. “Eiliott Avenue Skybridge” means the elevated pedestrian walkway above
Elliott Avenue.

H. “Alaskan Way Skybridge” means the elevated pedestrian walkway above
the Durlington Northern Santa Fe Railway franchise area and the
Boulevard. The Alaskan Way Skybridge includes the ramp, stairs and
abutment where it connects with the Boulevard.

L “BNSF” means the Burlington Northern Santa Fe Railway franchise area
in Alaskan Way.

T “ProParks Levy” means The 2000 Neighborhood Parks, Green Spaces,
Trails, and Zoo Levy.

K. “Embayment” means the natural beach, installed by SAM., at the juncture

of the shoreline between the Olympic Sculpture Park and Myrtie Edwards

Park.

mmo 0wy
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N.

“The Boulevard” means that portion of Alaskan Way north of Broad
Street and south of the northern edge of Bay Street designaied as a park
Boulevard by Ordinance No. 121721 (or, west of the BNSF francluse
area). The term “the Boulevard” excludes the ramp, stairs, abutment and
any other component that are past of the Alaskan Way Skybridge, as
defined above.

“Seawall Butiress” means butiressing for the seawall adjoining that
portion of Alaskan Way north of Broad Street and south of the northern
edge of Bay Strect.

“Grant of Access” means the at and above grade pedestrian and
wheelchair accessible access area as provided in the Grant of Access.
“Permit” means the Skybridge Permit granted under Seattle City
Ordinance 115429,

PARK OPERATICNS

A.

Overall Operation and Programs: SAM will operate the OSP consistent
with park and open space purposes in a clean, safe and inviting condition
for the public. SAM will curaie and manage artistic programs throughout
the OSP, subject to part (D) below. SAM recognizes that the Boulevard
will retain its status as a public park and will manage it in a way that is
consistent with that status.

Hours of Operation and Public Access: The Boulevard will be open at the
same times as Myrtle Edwards Park, subject to temporary closure for
repairs or maintenance, security or other similar circumstances. The City
will coordinate with SAM regarding vehicular access or other special
access across the Boulevard by the City, vendors or other persons mvoived
in conducting Special Events (as defined in subsection (H) below). The
Boulevard shall not be ciosed for private or public events, but access over
the Boulevard may be modified during Special Events by mutual written
agreement of the DPR and SAM.

D). Except for the five (5) calendar days per year on which SAM may
close the SAM owned portions of the QSP, as provided below, the
OSP (including the Skybridges) shall be open daily to the public
and shall at all such times be free of charge. SAM (a)will
determine the hours of operation, and as provided in the Grant of
Access, the Public Access Arca shall be open at least during the
period beginning at 9:00 AM and ending at 5:00 PM local time
seven days a week and during all additional hours as the OSP 1s
open to the public, but at all times subject to compliance with the
rules of conduct.
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2) SAM may limit access to SAM owued portions of the OSP and
Skybridges for SAM cvents up to 2 maximum of five (5} days per
year, (provided that the same shall be on an appreved schedule a8
provided in Secticn 5(F) below ), each event to be no Jonger than
one day in daration. On the five days, SAM shall close the
Alaskan Way Skybridge at the point where it touches down on the
Boulevard and shall ersct appropriaie signage indicating that the
Skybridge and OSP is closed to the public and directing the public
toward other exits from the Boulevard. On the five days, SAM
may charge an aduission fee for entrance.

33 Fublic access throughout the QS? will be from marked eatrances
along strect frontages. Walis and/or security fencing will separate
the Boulevard from the railroud tracks.

4), The City, King County and other govemnmental agencies will have

24-hour epiergancy access, as well as access for maintenance
vehicles, to Myrile Edwards Park acvoss the Boulevard. The
Boulevard will be available for pedesinan , bicvele and wheelchair
use, viewing, seating, and for all other purposes accommodated in
a public boulevard.

Rules and Hours of Operation: SAM shall adopt, subject to review by
DPR, reasonzble tules and regulations governing conduct within the
Boulevard. The rules -overning public conduct on the Boulevard shall be
the samz a: thosc applicable 1o any other City park as defined within
Chapter 18.12, The “ark Code, Seatile Municipal Code. SAM shall have
the right to enforce rules and regulations for the OSP, including SAM’s
right but not obligation 10 enforce rules and regulations on the Boulevard,
in addition o the City’s enforcement.

Art Curaiion: SAM shall exclusively contro! and decide the content,
selection, display, timing, arrangement, and all other aspects of all artwork
and sculptures within the entire OSP. The location of art work in the Park
Boulevard must provide tor access for maintenance and uulity vehicles.
Should any inquiries, disputes or complaints arise regarding: a} the
content; b)selection; c) display; d) timing; e) arrangement; and f) all
other aspects of ull artwork and sculptures, including educational,
temporary and performance-based work (collectively referred to as
“gAM’s art curation”, it shall be the sole esponsibility of SAM to respond
and redress and SAM shall defend, inde  ufy, save and hold harmless, the
City and its officials and emrployees froms any claim for monetary damage
or other relief that shall arise from or he related to SAMs art curation.
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D.

tm

VARA and Placement of Artwork Upon and Within the Boulevard:

1.) For any work contracted for by SAM after the date of this
Agreement that will be located within the Boulevard or upon the
Elliott Avenue Skybridge or Alaskan Way Skybridge, SAM shall
not contract for, nor shall it place or permit the placement of any
artwork including any works of visual art including any painting,
mural, drawing, print, sculpture, mesaic or still photograph, as the
same are defined in the Visua! Anists Rights Act {VARA) 17
U.S.C. § 101, as now enacted or hereafier modified, without first
having either (i) determined that VARA will ailow renioval or
relocation of the artwork or (ii) obtained from the artist a written
waiver and agreement in a form approved by the City, waiving any
right to the permanent emplacement of said artwork upon or within
the Boulevard or the Elliott Avenue Skybridge or the Alaskan Way

Skybridge, and which grants to SAM and to the City the right of

removal or relocation of said work.

2). The existing agreemenis for the creation and placement of the
fountain entitled, Father and Son, by artist Louisc Bourgeots, at the
entry plaza with the Boalevard, allow SAM to relocate the work,
subject to consultation with the artist and concurrence with the
oversight committee. For any other work acquired or contracted
for by SAM before the date of this Agreement, SAM will not place
any work covered by VARA on the Boulevard, the Elliott Avenue
Skybridge, the Alaskan Way Skybridge, the Embayment, or
Seawall Buitress that cannot be removed or relocated pursuant to
VARA or pursuant to the terms of any agreement or waiver with
the artist.

3). SAM will indemnify, defend and hold harmless the City from any
claims, actions, suits, liability, loss, costs, expenses or damages of
every kind and description arising under VARA for any work
placed by or with the permission of SAM on the Boulevard, the
Elliot. Avenue Skybridge, the Alaskan Way Skybridge, the
Embayment, or Seawzll Butiress.

Fees and Concessions: SAM may charge admission fees for use of the
pavilion building, garage or other structures such as temporary buildings,
tents or others as may be erected from time to time {not including bridges)
within the QSP, provided the same shall not encroach on the 11 fcot
pedestrian and wheelchair public access set forth in the Grani of Access;
except that SAM shall not charge for admission to, or for use of, Park
Boulevard. SAM shall have the exclusive right to operate and retain
revenues from auy concessions, gift shop, Special Events, services or
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group admissions within OSP, including Park Boulevard and the
Skybridges.

Annual Report and Calendar: SAM shall produce and deliver an *Annual
Report and Calendar” to DPR cach calendar year no later than March 1.
The Annuai Report and Calendar shall include, but not be lit..ed to, the
following:

1). A staternent attesting to the status of outstanding permiiis, operating
agreemients, warranties or other malters  pertaining 10
improvements or activities occurring or having occurred during the
prior 12 months for the Park Boulevard.

2). Descriptions of any and all proposed operational or maintenance
changes proposed to be instituted within the forthcoming 12
months including but not limited to changes in hours, SAM private
events not to exceed 5 calendar days per year, security
arrangements, fces, new concessionaires or any other changes
which may create or change obligations of the City or differ from
the agreement herein.

Emergencies: SAM shall respond to incidents involving injury to any
person or damage © ths subjeci propenty by contacting the appropriate
emergency service providers such as Police, Fire, etc. as necessary. The
City shall provide SAM appropriate contact names and telephone numbers
for response 1o CMErgencies involving damage to City property, reporis of
incidents of criminal activity or other emergencies.  In addition to
reporting to emergency services, SAM shall alsc report all such mcidents
to DPR within 24 hours of the occurrence. Incidents involving hazardous
materials or other environmental conditions posing a threat to human life
or health should be nmmediately reported by iclephone io the 911
dispatcher.

Special Events: “Special Evenis” shail include the Fourth of July
celebration, Hemp Fest, and any other festivals, holidays or cvents
sponsored or permiited by the City for Myrtle Edwards Park. The City
will require event sporsors utilizing Myrtle Edwards Park, 10 adequately
protect sensitive vegetation, ariwork and other improvements in the
Boulevard, Skybridges and Embayment Areas. Furihermore, the City will
require a trash and debrs removal plan.  Additionally, SAM may
undertake special security precautions for artwork, landscaping or other
improvements in the Boulevard and the Skybridges during Special Events
such as but not limited to temporary fencing.

[

-
[N
(V%)

Page 8§

INTRND0G THL 40 ALITYND 3HL 01 3NC 81 Li

JOLLON SIHL NYHL HYS1D SS3T §! 3nwas SHHL NI INZWNDO0G 3HL 4l

3OILON



6. MAINTENANCE:

SAM and the City shall have the following maintenance responsibilities,
respectively.  These responsibilities cover the Boulevard, the Embayment. and the
Seawall Buttressing (maintenance and repair of the sky bridges is covered in the
Skybridge Permit, and this Agreement does not cover the OSP portions owned by SAM).

A,

Custodial Responsibilities: SAM shall perform all grounds custodial work
throughout the Boulevard, including but not limited to litter pick up,
garbage collection and disposal, cleaning of hard surfaces, sweeping of
trails, keeping drainage structures clean and free of debris and disposing of
materials coliccted in zuch activitics; and performing all trail and side valk
mainienance.

Turf Maintenance: SAM shall maintain all turf within the Boulevard
inciuding but not limited to grass mowing, lawn irrigating, trimming,
edging, and fertilizing and alt other tur{ cultural practices.

Planting Bed and Tree Maintenance: SAM shall maintain all planting beds
and trees within the Boulevard including but not limited to weeding,
pruning, fertilizing and irrigating to at least a standard consistent with the
DPR publication “Landscape, Horticulture and Urban Forestry Best
Management Practices” published 1o September 2004 and periodically
revised and updated.

Utility Services: SAM shall be responsible for all utiity services and
utility costs associated with maintaining the Boulevard, including but not
limited to, clectricity, gas, waler, sewage, waste waler and such other
utilities as may be necessary. The City and SAM shal! install, at SAM’s
expense, separate meters or methods to identifv those utility costs to be
raid by SAM. SAM shall be responsible for notifying affected utility
providers of their (SAM’s) responsibility for all utility accounts affecting
the site. The City shall have no responsibiiity for utilities to serve any
portion of QSP.
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Irrigation; SAM shall perform all normal maintenance of the irrigation
system within the Boulevard, such as winter shut down, replacement of
heads and risers and all other general maintenance and repairs necessary to
keep the system operationally functional and in good order. SAM shall
also be responsible within the Bouievard for the maintenance of the
irrigation controls, training of staff regarding use and repair of lrrigation
equipment, and operating any and all computer systems (including
telephone lines if any) controlling the irrigation systems. Any and all
changes to computer software programs controlling the rrigation system
shall be reviewed and approved by the DPR prier to instaliation. Such
approva) shall be reasonably granted and approved in writing.

Graffiti Removal: SAM shall be responsible for all graffiti removal within
the Boulevard. All graffiti shall be removed within 24 hours to the extent
reasonably possible.

Trail and Pathway Maintenance: SAM shall be responsible for all regular
trail and pathway maintenance within the Boulevard, including but not
limited to, patches, repairs and scal coats or overlays. The timing and
necessity of repaving or other structural repairs to differential settlement,
cracks, potholes and dips in frails or pathways greater than .5 inches n
thickness and greater than 1 square foot, wiil be jointly determined by
SAM and DPR and will be scheduled to limit distuptions (0 public use
within the Boulevard.

Accessibility: To the extent applicable, SAM will comply with the
Americans with Disabilities Act.

Signs: SAM shall be vespensible for maintenance and replacement of all
signs within the Boulevard including, but not limited to, direction signs,
regulation notices, descriptive signs associated with art work and any and
all other signs that are necessary for the orderly operation of the site. Trail
and pathway signs throughout the Boulevard will be consistent in design,
size and appearance with trail and pathway signs within OSP. SAM will
replace the sign at the entrance to Myrtle Edwards Park.

Hazardous Material Storage and Use: SAM shail not store any hazardous
materials such as, bui not limited to, pesticides, herbicides, paints,
thinners, rodenticides, gasoline or other fuels, on or in any area accessible
to the public. No hazardous materials shall be stored on the Boulevard.
Any and all uses of hazardous materials within the Boulevard shall be
consistent with DPR’s Best Management Practices.

Water Bills: SAM shall be responsible for all water bills incurred within

the Boulevard. In the event that the water source for this area is within
Myrtle Edwards Park, SAM shall be responsible for installing sub-meters
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to measure the usage for Alaskan Way. Upon receipt of any invoices for
said sub-meters, City shall promptly forward them and SAM shall
promptly pay them. City shall be responsible for all water bills mcurred
for Myrtle Edwards Park including the Embayment area.

7. CONTRACT MAINTENANCE

All construction or repair work, ncluding maintenance performed under
contract within the Boulevard shall be conducted as a “public work” as defined in RCW
30.04 and SAM shall adhere to ali applicable State and City of Seattle Public Works laws
including those imposed under RCW 39.12.020, except ta the extent any work may be
excmpted by law. The City will consnlt with SAM on the appropriate means by which to
procure and contract for such work and SANM shall not advertise for or undertake any
such public work without City approval. All work completed pursuant to this section
shall be inspected and approved by DPR prior to being deemed complete.

8. MANAGEMENT PLAN

Upon the opening of the Boulevard as pari of OSP, SAM shall produce and
deliver to the City four copies of a written Management Plan outlining the proposed
maintenance activities including custodial activity and proposed replacements of turf,
pavement, signage or other facility components. The Management Plan shall be updated
by SAM when in the opinion of the City it is reasonably necessary to do so. SAM will
submit to the City any proposed significant changes to its Management Plan. The City
shall review the Management Plan or any revised Management Plan, thirty (30) days of
receipt and request revisions or acknowledge acceptance. I the City does not submit
comments within that thirty (30) day period, it shall be deemed 10 have accepted the plan.

9. SEAWALL BUTTRESS

The City shall maintain the Seawall Buttress constructed by SAM as agreed to in
the separate OSP Construction and Finance Agreement. The City shall undertake annual
inspections of the Seawall Butiress and such additional inspections as conditions may
warrant. A copy of any reports of said inspections shall be submiited to SAM for review
and comment and the City and SAM may discuss any planred repairs. For a period of
three (3) years after installation, SAM shall guarantee installation on the Seawall
Buttrcss, with a warranty on all materials, save for a catasirophic ~oliapse due to an act of

god.
10. SHORELINE EMBAYMENT

A. During the plant establishment period, but no longer than three (3) years
after plant installation, SAM shall be responsible for routine maintenance
of the upland vegetation and intertidal plantings related to Embayment
located in Myrtle Edwards Park, and thereafier the City shall maintain and
replace such plantings. All other maintenance within the confines of
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Myrtle Edwards Park shall be the responsibility of the City including but
not limited to “beach replenishmen ” as needed.

B. The parties acknowledge that the particular plant locations, types and sizes
were designed and selected, and funded by several agencies, to foster
salmon enhuncement. Consequently, SAM (during plant establishment)
and the City (after plant establishment) shall maintain and replace any
dead or diseased plants with the same type and size and in the same
location, <aless mutaally approved by SAM and DPR.

1t.  LOCEKS, CITY MAINTENANCE ACCESS, AND EMFRGENCY ACCESS

SAM shall provide keys to gates and other barriers that may be installed
throughout the Boulevard to the Parks Engineer for the purpose of providing casy access
to Myrtle Edwards Park and other adjacent propetties for maintenance purposes. Further,
SAM shall provide Master Keys (o Seattle Police and Fire Depariments 1o allow
emergency access during houts that the OSP may be closed to public access.

12. EQUAL OPPORTUNITY AND QUTREACH

Al SAM shall not discriminate against any employee or applicant for
employment because of race, religion, creed, age, color. sex, martiial
status, sexual orientation, gender identity, political idcology. ancestry,
national origin, or the presence of any sensory, mental or physical
handicay unless based upon a bona fide occupational qualification. SAM
shall take affirmative action to ensure that applicants arc empleyed, and
the employees are treated during emplovment, withoul regard to their
creed, rehgion, race, age, color. sex, national origin, marital status,
political ideology, -ancestry, sexual orientation, gender identity, or the
presence of any sensory, mental or physical handicap. Such action shall
include, but not be limited to the following: employment, upgrading,
demotion or transfer, recruitment or recruitment advertising, lavoff or
termination, rates of pay, or other forms of compensation and selection for
training, including apprenticeship. SAM chall post in conspicuous pl.:es,
available to employees and applicants for employment, notices as
provided by the City of Seattle setting forth the provisions of this
nondiscrimination clause.

B. SAM shall encourage the use of women and minority employees and
apprentices on this project and encourage outreach efforts in employment
opportunities. Outreach efforts may include use of targeted solicitatior.
lists, advertisements in publications directed to underrepresented
communities, providing student intermnships or apprentice opportunities,
noting SAM’s Equal Employment Ovportunity (ECO)  policy in
solicitations, emphasizing EEO and outreach policies within SAM and

-y
2
|98}
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using the services of available minority community and public
organizations to perform outreach.

13. NONDISCRIMINATION IN EMPLOYEE BENEFITS

Al Compliance With SMC Ch. 20.45: To the extent SMC Ch. 20.45 is
applicable to this Agreement; SAM shall have the following obligations.
SAM, as it pertains only to any activity governed by this Agreement, shall
comply with the requiremenis of SMC Ch. 20.45 and Equal Benefits
Program Rules implementing such requirements, under which SAM is
obligated to provide the same or cquivalent bencfits (“equal benefits”) o
its employees that are directly involved the activity govemed by this
Agreement with domestic partners as SAM provides (o its erployees with
spouses. At the City’s request, SAM shall provide complete information
and verification of SAM’s compliance with SMC Ch. 20.45. (For further
information about SMC Ch. 2045 and the Equal Benefits Program Rules
call (206) 684-0430 or review information at
http:/icitvofseattle. net/contract/equalbenefits/ )

B. Remedies for Violations of SMC Ch. 20.45: 1f and to the extent SMC
Ch. 20.45 is applicable to this Agreement, then any violation of this
Section 13 shall be a materiai breach of this Agreement for which the City,
afler delivering a written notice and expiration of the time for under
Section 19 (Default) below, may:

1). Require SAM to pay actual damages for vach day that SAM is in
violation of SMC Th. 20.45 during the term of the Agreement; or

2). Terminate the Agreement; or

3). Impose such other remedies as specifically provided for in SMC
Ch. 20.45 and the Equal Benefits Program Rules promulgated
thereunder.

14. EQUALITY IN CONTRACTING

SAM shall comply with the requirements of the City’s “Equality in Confracting
Ordinance” (SMC 20.42.010 et seq). In addition to the other requirements of that act,
prior to advertising to bid any portion of the Work, SAM and the Director of DPR shall
adopt a plan, developed in consultation with the Director, to afford Women and Minority
Businesses the maximum practicable opportunity to directly and meaningfully participate
on City Contracts. The plan shall include specific measures the Contract awarding
authority will undertake to increase the participation of Women and Minority Businesses.
Each Contract awarding authority shall make efforts to comply with any goals established
in the plan for that Contract awarding authority under these provisions for public works,
consultant services and procuring goods or services. The Contract awarding authority

may also establish aspirational goals for the participation of Women and Minority
Businesses in a particular City Contract on a case-by-case basis.
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15. OTHER LEGAL REQUIREMENTS

Al

General Requirement: SAM at no expense 1o the City shall comply with
all applicable laws of the United States and the State of Washington, the
Charter and ordinances of City; and rules, rcgulations. orders, and
directives of their administrative agencies and the officers thereof.
Without limiting the generality of this paragraph, SAM shall specifically
comply with the followiny requirements of this section.

Licenses and Similar Authorizations: SAM at no expense to the City,
shall sccure and maintain in full force and effect during the term of this
Agreement all required licenses, permits, and similar lega} authorizations,
and comply with all requirements thereof.

Use of Recycled Content Paper: SAM shall use, whenever commercially
reasonable and practicable, recycled content paper on all documents
submitted to City, in accordance with SMC 20.60.218.

Americans With Disabilities Act: SAM shall comply with atl applicable
provisions of the Americans with Disabilities Act of 1990 (ADA) in
performing its obligations under this Agreement. Failure to comply with
the provisions of the ADA sha’’ be default subject to the notice and cure
provisions af Section 18 below.

Fair Contracting Practices Ordinance: SAM shall comply with the Fair
Contracting Practices Ordinance of the City of Seattle (Ordinance
119601), as amended. Conduct made unlawful by that ordinance
constitutes a breach of contract after notice and expiration of the cure
period in Section 18. Engaging in an unfair contracting practice may also
result in the imposition of a civil fine or forfeiture under the Seattle
Criminal Code as well as various civil remedies.

16. INDEMNIFICATION

AL

SAM, by entering into this Agreement, hereby releases the City from any
and all claims resulting from damage or loss to ifs own property and does
covenant and agree for itself, its successors and assigns, The City of
Seattle, to at all times indemnify, defend and save harmless The City of
Seattle from all claims, actions, suits, liability, loss, costs, expenses of
damages of every kind and description (excepting only such damages that
may result from the sole negligence of the City), which may accrue to, of
be suffered by, any person or pPersons and/or property or propertics,
including without limitation, damage or injury to SAM. its officers,
agents, employees, coniractors, invitees, tenants and tenanis’ invitees,
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7.

licensces or iis successors and assigns, by reason of the mamntenance
operation or use of improvements or any portion thereof made pursuant to
this or any other agreement between the parties hersto regarding the OSP.

In any action agaiust the City of Seattle, by any emplovee of SAM, its
contractor, subcontractors. sub-subcontractors, agents, or anyone airectly
or indirectly employed by any of them, the indemmnifiation obligation of
this Section shall not be limited by a limit on the amount or type of
damages, compensation, or benefits ~ayable by or for SAM, its contractor
or any subconfractor under RCW Title 51, the Industrial Irsurance Act, or
any other employse benefit acts. Likewise, any City indemnification in
the event of concurrent negligence shall not be limited by RCW Title 51,
In addition, SAM and the City each waives immunity as to the City of
Seattle only or SAM only, as applicable, in acenrdance with RCW Title 51
and shall require that ip any construction contract, that it shall reqaire 18
contractor to waive such immunity.

If it is determined by a court of competent jurisdiction, that RCW 4.24.115
applies to this ordinance or that other concvrrent eziigence has oceurred,
then in the event claims or damages are caused by or result from the

concurrent negligence of:

1. The City, its agents, contractors or employecs; or

2). SAM, its agents, contractors, OF emplovees.

Then each party shail indemnify the other to extent f that party’s negligence.

NSURANCE

A.

Coverage’s and Linits of Liability:

SAM Liability Insurance. SAM, at no expense i the City, shail
maintain continuously throughout the Term of this Agreement
Comm-ercial General Liability (CGL) and Autoincbile Liability
insurance with a limit of liability of not less than $10,000,700 each
occurrenice  combined single limit bodily iniury and property
damage for claims occurring on, in or about the OSP pr-perty.

—
St

) SAM Property Insurance. SAM shall maintain all risks vroperty

insurauce on the improvements within the Boulevard with a limit

of liability of not less than the replacement cost of the property.

SAM shall cause its property insurer(s) to provide an insurer’s
waiver of subrogation in faver of the City.
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3).

4)

Contractor Insurance.

a).

b).

Terms

b).

During the course of any construction, SAM shall cause all
contractors to maintain CGL and Autornobile Liability and
Urbrella/Excess insurance as requred with a limit of
liability of not less than $5,000,000 each occurrence
combined single limit bodily injury and property damage
for claims occurring on, in, or about the OSP property.
CGL ipsurance shall include Premises/Operations,
Products/Compieted Operations, Contractual 1 iability,
Independent ~ Contraciors and Stop Gap/Employers
1.iability. SAM shall, in addition, incorporate
subparagraph B. herein (“Terms and Conditions”) in all
contractor agreements.

During the course of construction, SAM shall cause all
contractors to maintain Worker’s Compensation insurance
in accordance with the provisions of Titic 51 of the Revised
Code of Washington (RCW) and contractors shall be
responsible for ensuring that workers compensation
insurance is in force for any subcontracter. Additionally, if
the scope of work requires working in, on, or around a
navigable waterway, the contractor and any subcontiactor,
if legaily required to do so, shall maintain United States
Longshore and Harbor Workers Act (USL&H) coverage
and Jones Act in compliance with Federal Statutes. If the
contractor is qualified as a self-insurer in accordance with
chapter 51 RCW, it shall so certify to the City.

and Conditions:

As respects SAM and contractor Hability insurance, the
City shall be an additional insured for primary and
poncontributory limits of liability as documented by a copy
of an additional insured endorsement or a copy of blanket
additional insured policy wording.

Limits of liability referenced herein are minimum limits
only and shall not be construed as limiting either the
liability of SAM or any SAM contractor nor the liability of
any insurer of SAM or any SAM contractor.

Insurers shall have a minimum A- VII A.M. Best’s rating

unless procured under the provisions of chapter 48.15
RCW or otherwise approved by the City.
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d). Insurers shall provide 45 day wrntten notice of cancellaiion
to the City in accordance with chapter 48.18.290 RCW,
except 30 days for insurance policies procured under the
provisions of chapter 48.15 RCW and 10 days for non-
payment of premiumnt.

e). Current certification of msurance, including a copy of au
additional insured endorsement or a copy of hlanket
additional insured policy wording, shall be maintained on
file with the City at the address specified in Section 5.
(“Notices”) of this Agreement.

5) Changes: Beyinning on the fifih anniversary of this Agreement and
annually thereafter, the City shall cvalvate the appropriate
coverages and limits of liability and may require a change in
insurance coverages and limits. In the cvent of a disputc over such
change, the parties shall utilize disputc resolution under
Section 18c¢ below.

18. DEFAULT, CURE, REMEDIES, DISPUTE RESOLUTION

A.

Default and Cure. Upon being given written notice of failure to perform
or comply with & tern: or condition of this Agreement, the notified party
shail promptly undertake such reasonable steps as shall be necessary 1o
cure the specified failure. 1f that party fails tc promptly undertake
reasonable steps io perform or comply, or fails to cure the specified failure
within 60 days after written notice 1s given, that party shall be deemed 1o
be in default of thi= Agreement. Provided, however, that in the event that
the parties agree ¢+ re canpot reasonably occur within such G0-day
period, then the Parties shall agree upon a reasenable period of time for
the defaulting party to affect a cure. If at the end of that additional peried
of time cure has not been made, that panty shail be deemed in defauit of
this Agreement. Failure to cure after the applicable time period shall be an
“Event of Default.” If the partics are participating in dispute resolution
under Section 18(D), then the time period for cure shall not commence
until completion of the dispute resolution.

Receiver: The appointment of a receiver to take possession of all or
substantially all of the assets of SAM ar other action taken or suffered by
SAM under any bankruptcy, reorganization, or other statute of similar
nature, if such receiver or action has not been released, discharged,
dismissed, or vacated within 60 days, shall constitate a breach of this
Agreement, and the oreaching party shall be in default of this Agreement.

Remedies: 1f there is an uncured Event of Default of this Agreement, then
the non-defaulting party shall have all rights and remedies at law or
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equity. If the uncured Event of Default relates to a fundamental obligation
under this Agreement, then the non-defaulting party shall have the right to
terminate this Agreement. Any proposed termination due io an uncured
Event of Default by SAM shall require compliance with Ordinance
No. 118477 (Initiative 42). Upon any termination by the City for an
uncured SAM Event of Default, the City in its discretion may retain the
park improvements as constructed within the Boulevard and Alaskan Way
Skybridge, but not any srtwork, for the use of the public, or may require
SAM to demolish si.d improvements and restore the site to its condition at i
the time of the execution of this Agreement. Sam shall remove all art
works from public property within 60 days of the termination of the |
Agreement and shall indemnify the City against any and all losses related
to such art worl:s during the removal period and shall, in addition to the
obligations arising under the indemmnity provisions of this Agrecment,
indemnify, defend save and hold the City harmless from any claim,
defense or other legal action arising under the Visual Artists Righis Act
(VARA) 17 U.S.C. § 101, as now enacted or hereafier modified.

D. Dispute Resolution: [n the event that any dispute or misunderstanding
arising under this Agreement concemning SAM's or the City's :
performance cannot be resolved through amicable negotiations, between i
SAM’s Project Manager and the City’s Project Manager, the matter shali
be referred to the Superintendent, Seattle Parks & Recreation Department
and SAM’s senior executive(s). If such officials do not agree upon a
decision, the parties shall then submit the matter (o a non-binding altemate
dispute resolution process.

E. No Implied Waiver. No failure by ecither party to insist upon strict
performance of any obligation of the cther party or the fatlure 10 exercise i
any right or remedy arising out of a breach, irrespective of the length of
time which such failure continues (except in cases where this agreement E
expressly limits the time for exercising the rights and remedies arising ow
of a breach), shall constitute a waiver of such breach or a waiver of that
party’s tight to demand strict compliance of such term. No waiver of any
default or the performance of any provision shall affect any other default
or performance. A written waiver of default or tr: performance of a
provision shall not be deemed to be a waiver of subsequent default or
performance.

20. ASSIGNMENT; SUBCONTRACTING

Neither party shall assign, transfer, or encumber its interest in this Agreement i
without the prior wrilten approval of the other party which approval shall not be
unreasonably withheld, delayed, or conditioned. Notwithstanding the foregoing, SAM
shall have the right to enter into contracts or other arrangements 1 7ith other persons oy
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entities for operation and Tnamtenance of OSE or to contract for any other service
required or allowed to be performed by SAM under this agreement.

21.  NOTICES

All notices required to be given under this Agreement shall be in writiny and
either delivered personally or sent by inited States Certified Mail, posiage prepaid,
return receipt requesied, to the appropriate addresses listed below or at such other address
as shall be provided by written notice. Notice shail bc deemed communicated to the
parties 3 business days from the time of mailing if mailed as provided in this section. For
convenience vurposes ouiv, and not to satisfy the requirement to give written notice,
copies of notizes also may be given by other means.

1fto SAM:  Seattle Art Museum
P O BOX 22000
Seattle, WA 98122
Telephone: 206 654-3100
FAX: 206 654-3135
Attn: Director

If to City: City of Seattle
Depariment of Parks and Recrzation
100 Dexter Avenue N.
Seattle, WA 98109
Attn: Superintendent of Parks and Recreation

22 ENVIRONMENTAL INDEMNITY

The parties acknowledge the existing Enviromnent Agreement between the City
and SAM dated December 7, 1999 (“Environmental Agreement”). Mo change of rights,
obligations, or responsibilities under the existing Environmental Agreement shall occur
as a result of this Agreement, except as expressly provided in this section. SAM shall be
responsib'e for any and all costs that arise from or are related to soil removal, if required.
and recapping of soil, if required, 10 the extent required to compiete SAM’s construction
of the OSP. Such costs include, but are not limited to, dispos-| of contaminated soil or
groundwater that is removed during consfruction replacement of material that i3 capping
contaminated soil and is disturbed during construction mitigation measures required by
permitting authorities, and worker safety measures required for construction on a
contaminated site. The Consent Decree means the “Prospective Purchaser Consent
Decree Re: The Former Unocal Seattle Marketing Terminal Property, Seattle. WA,
entered under King County Superior Court No. 09-2-50226-4 SEA on December 7, 1999.
The Consent Decree as stipulated above will be held in place until such time the project is

complete, at which time the restrictive covenants will remain in perpetuity.
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23, GOVERNING LAW

Except as provided in the preceding senience, the City and SAM retain ail rights
and obligations a3 set forth in the Environmental Agreement. This Agreement shall be
governed by the laws of the State of Washington. Venue of any action brought by one
party against the other under this Agreement shall be in King County Superior Court.

24.  SUCCESSORS AND ASSIGNS

The terms and conditions in this Agreement shall bind and inure to the benefit of
the City and SAM, and except &s otherwise provided herein, iheir successors and assigns.

25, NO THIRD-PARTY BENEFICIARIES
There are no third-party beneficiaries to this Agrecment.
26. RELATIONSHIP OF PARTIES

Nothing in the Agreement shall be construed to creale @ partnership, joint venture,
or relationship of employs ¢~ agency between the parties.  The services 1o be
rendered by SAM pursuant ygreement are as an independent contractor only.

27. INTEGRATION; AMENDMENT

This Agreement, together with its referenced Exhibits, contains all the agreements
of the parties hereto relating to the subject matter addressed, and cannot be amended or
modified except by written instrument approved by the Seattle City Council and by SAM.

Notwithstanding the foregoing, DPR approval of future improvements is not deemed an
amendmant and dogs not require City Council approval.

28, TIME OF ESSENCE; FORCE MAIJEURE

Time is of the c3sence of this Agreement. Any deiay, stoppage. of prevention of a
party » performance (“Delay™) under this Agrec.ent due to Force Majeure shall excuse
the performance of the party affected for a period of time equal o the Delay. However,
the parties shall take reasonablz steps to minimize the length of Delay. “Force Majeure”
shall mean a Delay atiributable fo any strike or other labor or industrial disturbance, civil
disturbance, inability to secure customers, materials, supplies, or labor through ordinary
sources, any changes in applicable laws or the interpretation thereof, or any lightening,
earthquake, fire, or other cause beyond {he reasonable controi of the party for whom
periormance is required or its contractors or representatives.

29.  NON-LIABILITY OF CITY OFFICIALS, EMPLOYEES, AND AGENTS
No elected or appointed board, coramissicn, member, officer, employee or other

agent of the City shail be personally liable to SAM, its successors, Or assigns, in the event
of any default or breach by the City or for any amount which may become due to SAM,
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its successors, and assigns, under this Agreement, or for any obligation of the City under
this Agreement.

30. SURVIVAL OF INDEMNITIES

The idemnitics under this Agreement shall survive lermination or expiration for
a period of 3 years after termmation or expiration of this Agreement, and no action hased
or -y indemnity under this Agreement may be commenced thercafier.

31, ATTORNEYS FEES

If leg] procecdings are imtiated fo enforce any werm of this Agreeinent, then the
substantially prevailing party shall be entitled to recover, as an element ot its cost of suit
and not as damages, reasonable attorneys’ fecs and cosis to be fixed by the court,

including those incurred «  appeal.
32. CONSTRUCTION

The titles of scctions, capiions or other divisions of this Agreement, arc solely for
the convenience of the parties and do not scfine or lint i tets or meaning. This
Agrecmeni is a negotiated instrumeint and shall not be construed as if it had been
prepared by one of the parties Y rather as i both parties had prepared it.

33, AUTHORITY

Each party represents 1o the other that the person signing s agreement on s
behalf is authorized 10 do so and that each party has taken all such actions that are
required of that party in order to (nier into a binding agrecment.
34. EXKIBITS

The o hibits attached hereto are incorporated herein by this reference.
35.  COUNTERPARTS

This Agreement may be executed it two or more counterpants, each of which

shall be deemed an original, but all of which shall be taken together to constiviie one and
the same agreement.
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Dated: , 2005

CITY: THE CITY OF SEATTLE

Name: Greg Nickels

Title: Mayor, signing by authority of Ordinan
Date:

SAM: SEATTLE ART MUSEUM. A Washington nonj

By:
Name: __ .
Title: Chairpersen of Board of Trustees
Date. —

ce No.

wofit corporation
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CONSENT BY MUSEUMN DEVELOPMENT AUTHCRITY

The MDA is signing this Consent as the fec title owner of the MDA Property (Parcel
D) and as lessee of that certain lease for the SAM Properiy (Parcels A and B), as
described in Recital J, for the sule purpose of consenting to the terms and conditions
of this Agreement between the City and SAM. In addition to SAM’s rights under the
ground lease for the MDA Property, the MDA hereby consents to SAM’s enfry upon,
construction of and operation of the improvements upon the MDA Property and the
SAM Property. The MDA hereby consents to SAM's acting on its behalf in all
maiters related to the exccution and implementation of the terms of this Agreement.
The MDA shall have no Liability or obligations under this Agrecment to SAMor to
the City, except for MDA’s agreement to execute the Grant of Access.

MUSEUM DEVELOPMENT AUTHORITY OF SEAT TLE,
a public corporation chartered by the City of Scattle

By: _ e

Print Name:____
Print Title:

October 31, 2005
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Operations and Maintenance Agreement
Exhibits
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EXTIBIT A

All that pottion of Alaskan Way northerly of a line following the
production of the northern boundary of Broad Street as it crosses the
mitersection of Broad Street and Alaskan Way, as shown on Supplemental
Sheet Nos. 25 & 26 of Vol. | Piat of Seattle Tidelands as submitted by the
City Council of the City of Seattle pursuant to Resolution No. 67, adopted
February 1, 1897, on file in the office of the Commissioner of Public Lands
at Olympia, Washington and southerly of southerly of u line following the
production of the northerly line of Bay Street across the intersection of Bay
Street and Alaskan Way and also shown on said map of Seattle Tidelands.
Together with that portion of Myrtie Edwards Park described as Lots 8 - 11
inclusive, Block 167, Supplemental Sheet No.25 of Vol. 1 Plat of Seattle
Tidelands in King County, Washington as shown on the official maps
submitted by the City Council of the City of Seattle pursuant to Resolution
No. 67, adopted February 1, 1897, on file in the office of the Cormmissioner
of Public Lands at Otympia, Washington.

Containing 29865 sf
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Ordinance [ 2199

NOTICE: IF THE DOCUMENT IN THIS FRAME 18 LESS CLEAR THAN THIS NOTICE
IT 1S DUE TC THE QUALITY OF THE DOCUMENT.
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ORDINANCE |2V 721

AN ORDINANCE relating to the portion of Alaskan Way assoctated with the Olympic Sculptere
Park: designating the portion of Alaskan Way betwecn Broad Street and Bay Streetas a
park boulevard: amending Appendices [ and II 1o Ordinance 1 17569 and to Title 15 of the
Seatile Municipal Code (Deseription and Maps of Park Drives aund Beulevards);
transferring administrative jurisdiction over that portion of Alaskan Way from the Scattle
Department of Transportation to the Departmeit of Parks and Recreation; and providing
for continued use of the site for transportation and utility purposes.

WHEREAS, the City supporis the development of the Olympic Sculpture Park, which provides
for increased opportunities for downtown open space and enhancad connections between
o

Myrtle Edwards Park, the Olympic Senlpture Park. the shoreline and dowatown
neighborhoods; and

WHEREAS. the Olympic Sculpture Park is being developed on two parcels of land, one located
on Wostern Avenue, between Br-ad Street, Eliiott Avenue, and Bay Street; and the other
on Elliott Avenue between Broad Strect, Alaskan Way, and Bay Street; to be connected
by continuing the Olympic Sculpture Park over the intervening street, Elliott Avenue, and
over the BNSF railroad tracks in Alaskan Way; and

WHEREAS. the City and the Seatile Art Mus~ :m have entered into a Design Agreement related
to the development of the Olympic Sculpture Park authorized by Ordinance 119982
passe. ane 12, 2000, which addressed the development of portions of Alaskan Way, the
Alaskan Way right-of-way, and Myrile Edwards Park asscciated witl the Olympie

Sculpture Park; and

WHEREAS, designation as a park boulevard allows for, and is subject to the protection of and
provision for. transportation and utility uses, inciuding the Waterfront Streetcar tracks and
loading platform, and any extension of the Waterfront Streetcar line; and

WHEREAS, it is anticipated that the City and the Seattle Art Museum will enter into an
agreemeit, or agreements, relaiing to park improvements; mamtenance and operation;
seawali repair, replacement and liability; special events at the Olympic Scuipture Park;
vending, security, comumuuity festivals; and other issues; NOW, THE=EFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. The portion of Alaskan Way describad as follows (the “Designated Portion™)

is hereby designated as park boulevard. as defined in SMC 15.02.046 and RCW 35.21.190:
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Street as it crosses the itersection of Broad Sireet and Alaskan Way and the
northern margin of Bay Street as it crosses the intersection o Bay Street and
Alagkan Way as shown on the map of Seatie Tidelands as curveyed and platied
by The Board of Appraisers of Tide Laads and Shere Lands for King County,
Washington, 1894-1895; excepting therefrom all that poriion of the Alaskan Way
right of way utilized for railroad purpeses and described in Ordinance 117481
adopted by the City Council of the City of Seattie on Junuury 23, 1095 and
approved by the Mavor on January 30, 1995,

All thiat portion of Alaskan Way hetwoen the norihern margin of Broad

Section 2. Administrative jurisdiction over the Designated Portion 1s hereby transferred,
without charge, from the Seatile Department of Transportaiion to the Department of Parks and
Recreation.

Section 3. The section entitied CALASKAN WAY™ of Appendix 1, Description of Park

Tsives and Boulevards, to Title 13 of e Seattle Municipo! Cade and to Ordinance 117569, 18

{ hereby amended as foliews:

ALASK AN *vAY — The westerly 20 feet of Alaskan Way from the
northerly margir. of University Strect to a point waproximately 136 feat south of
Vacated Virginia Streey; and

all of that portion of Alaskan Way from the rortherly marein vi Broad
Street 1o the northerly marvin of Bav Sweel. except forthe railruad franchise
rigats-of-way eranted and described in £ 2ction 4 of Ordinance 117481,

Section 4. Appendix 11, Corresponding Maps of park Drives and Boulevards, to Title 15
of the Seattle Municipal Code and to Ordinance 117569, is hereby amended by the addition cf
the map, attached to this ordinance as Attachn =5t A, depicting the Jesignated Portion as parx
boulevard. In the event of conilict between the iz, in Attachment A and the description in

Section 1 of this Ordinance, the description in Section 1 shall control.

%)
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Section 5. Notwithstanding the desiznation as park bouievard and wansfer of
administration, transportation and wulity uses shall continue in the Designated Poriton, exceptas
set forth in Section 6 below. Such uses include, bat are not limited 10, the Watariront Streetcar
line (both & potential extension of the line northward and the existing tracks) and loading
platforms, vehicular aceess te Myrtle Edwards Park for maintenance vehicles and sct-up for
conununity festivals, access to Meto fac ities. access 'o Washington State Department of
Natural Resources submerged parcels, 2cects to the scawall for maintenance activity, and
pedestrian and bicycle paths. The existing Wateriront Strectear Maintenance Facility and spur
racks will continte to eperate until such time as King County Metro has demolishizd and
removed them.

Section 6. The Desigrated Portion currently contains metered public parking. Such
parking shal! romain place and be mamiaed by the Seattle Department of I’ransponalion
il until such time as the Director o 4 ransportation determines ‘hat Olymipic Sculpture Park
construction-related activity requires a change.

Section 7. The Department o7 Parks and Recreation: shall be the City's lead agency for
actvities relating 1o soils contamination in the Designated Portion and adjacent submerged
parcels, as set forth in the azreement berween the City and the Seattie Art Museum executed
December 6, 199, and approved by Resolution 30089,

Section 8. The Designated Portion shall be open to public access on the same tenns and

1o the same extent as Myrtle Edwards park. Unless otherwise provided ina Superintendent’s
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rule or pursuant to a future orainance, the Designated Portion shall be subject to all the ndes,
regulations and codes that apply to or govem the us¢ of Myrtle Edwards Park.

Section 9. This ordinance shall take effect and be in force thivty (30) days from and after
its approval by the Mayor, but if not appreved and returned by the Mayor within ten (10) days
after presentation, it shali take cffect as provided by Municipal Code Section ! .04.020.

Passed by the City Council the !'_w‘t’ day of Teunmaay. 2005, aud s12ned by me m open

session in authentication of its passage this s ‘.ayoij i M, 2005.

City Council
-
Approved by me this 3-
L~ hae ;"--‘ - v./ \
\\ \\ } ‘% ‘ : \\
; | / -
‘1 - 3 N LT
[ D L=
Grcﬂor\' L,b‘\lckcls, Mayor )
B | -—-»—’/:,//
Filed by me ilxisz;"‘_dl&da)' of@f{x o 2005. d T
N Vo', P

Attachment A — map of newly designated park boulevard
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ORDINANCE

AN OKDINANCE relating to the Olympic Sculpture Park, granting 10 the Seattle Art Museum
permission to constract, maintain and operate two (2) skybridges for pedestrian access over
and across: 1) Elliott Avenue between Bay Strect and Broad Siveet, and 2) Alaskan Way
between Bay Streat and Broud Street, for a twenty-{ive ~year erm, renewable for one
additional twenty-five-year term, specifying the conditions under which this permit is
granted, providing for acceprance of the permit and couditions, and authorizing acceptance
of a Grant of Access and Maintenance Rights over the skybridges and adjacent property.

WHEREAS, the Seattie Art Museum (“SAM”) proposes 10 develop the Olympic Sculpture Park
(“OSP”) on the two city blocks bounded by Bay Street, Western Avenue, Broad Street
and Alaskan Way, and on the waterfront parcet owned by the City of Seatte (“City”) to
the west of Alaskan Way next 10 Myrtle Edwards Park; and

WHEREAS, by Resolution 20760 the City Council, with the Mayor concurting, approved the
design of the OSP; and

W . RFAS, by Resolution 30771 the City Council, with the Mayor concurring. granted
~onceptual approval of two pedestrian skybridges. one crossing over Elliott Avenue
rween Bay and Broad Streets and the other crossing over Alaskan Way between Bay
: .d Broad Streets, as proposed by SAM as part of its development of the OSP; and

WHEREAS, pursuant to Seattle Municipal Code (“SMC”) Chapter 15.64, SAM has submitted
the information required for the Director of Transportation (“Director”) to make a
recommendation to the Council on whether to grant or deny conceptual approval, and the
Director has circulated the information to the Seattle Design Commission, and to the City
departments and public and private utilities interested in or affected by the proposed
skybridges, and compiled the responses (C.F.307255); and

WHEREAS, the departments and utilities have no objections to the conceptual design of the
skybridges, and the Design Commission supports the two proposed skybridges as a core
element of the OSP design and recommends that the Council approve the {inal
application; and

WHEREAS, in making her recommendation, the Director considered the 12 elements set forth at
SMC 15.64.050.B, and recommended that conceptual approval be granted; and
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WHEREAS, the adoption of this ordinance is the culmination of the approval process for the

skybridges and will allow SAM to move forward with construction of the skybridges;
NOW, THEREFORE,

BE IT ORDAINED BY TEE CiTY OF SEATTLE AS FOLLOWS:

Seciion 1. Permit. Subject to the terms and conditions of this ordinance (otherwise
known as the “Permit”), permission is hereby aranied to the Seattle Art Museum (“SAM”)

(referred to, together with any transferce allowed by the City pursuant to this ordinance, as

on with the Olympic Sculpture Park

“permittee”) to construct, maintain and operate, in conjuncti

(“OSP” or “Park™) a skybridge over and across Elliott Avenue between Bay Street and Broad

Street (“Elliott Avenue Bridge™), and a skybridge over and across a portion of Alaskan Way
between Bay Street and Broad Street, including the Burlington Northern Santa Fe Railway

ranchise area (“Alaskan Way RBridge™) (together the “skybridges™). The Elliott Avenue Bridge
will support the Park’s central pathway, seating areas, sculpture and landscaping on & vee-shaped

structure with an average width of 72 feet, located approximately 20 feet above street grade, and

will connect Western Avenue and Broad Street and the castern-most OSP parcel, lying between

Western Avenue and Elliott Avenue, with the parcel lying between Elliott Avenue and Alaskan
Way, as shown on Exhibit 2 to Anachment A hereto. The Alaskan Way Bridge will also support
the central pathway, seating areas, sculpture and landscaping on a structure with an average

width of 75 feet, located approximately 24 feet above the surface of the right-of-way, and will

connect the eastern OSP parcels with that portion of Alaskan Way designated as a park boulevard

by Ordinance 121 721 (“the Boulevard”) and provide access t0 S AM’s tideland parcel and Myrtle

Edwards Park’s southemn entrance, as shown on Exhibit 2 to Attachment A hereto. The Alaskan \

“A01LON

INTINND0A FHL S0 ALNVYNT 2HL 01 3Na St L

IOLLON SIHL NVHL ¥VIT190 SST1 S1 IRV SHHL NI INIWN0O0d 3HL




wn w

~3 o

14 || year; provided, however, that upon written application of the Permittee at least thirty (30) days

15 . - . . .
7 || before the expiration of the term, the Director may renew the Pernut for one additional term, for
16 .

a total term of fifty (50) years. The Permit is granted subject to the right of the City by ordinance
17
18 il revise any of the terms and conditions contained herein. Notwithstanding the foregoing, in the

19 |{ event that the Pxrmittee has made timely application for renewal of the Permit in accordance with!

20 || this section, or for a new permit if and when this Permit expires in 50 years. and the City has not

21

taken the necessary action o renew or grant, or to dery the renewal or grant of, a permit prior to
22
23 the expiration of the term or “he renewal term, the Permit shall be deemed extended until such

24 |jtime as the City takes action on such permit application, and in the ase of an appeal to the

25 || Mayor or Director as described in Section 4 of this ordinance,

LAW
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Way Bridge also includes the ramp, stairs and abutment where it connects with the Boulevard.

SAM’s use of the Boulevard as part of the OSP is to be governed by a separate Operation and

Maintenance Agreement, 10 be approved by ordinance, between the City and SAM.

Section 2. Use of Skybridges: Duration and Renewal of Permit. For as long as the
Permit remains n effect as to at least one skybridge and that skybridge remains in place, the
property described on Attachment B hereto shall be used by SAM or its assignee of this Permit as
a sculpture park that is open and free to the public, subject to the terms of any operations and
management agrecraent approved by ordinance, which park may include accessory uses such as
exhibition, special events and retai uses in the pavilion and underground parking. The Permit
hereby granted is for a term of twenty-five (25) years, commencing when the conditions in

Sections 1 and 16 Liave been met and terminating at 11:39 p.m. on the last day of the twenty-fifth

shall be deemed extended until the

2
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Mayor or Director makes a decision and for any further period in which the City has the opticn 10
revise permit conditions in light of such decision as described in Section 4 of this ordinance.

Section 3. Termination of Permit; Removal of Skybridges. The Permit hereby granted to

use portions of Elliott Avenue and Alaskan Way for skybridges is subordinate to the public’s use
for transportation purposes, and the City expressly reserves the right to terminate this Permit as
to one or both skybridges and/or to require the Permittee to remove the skybridges or any portion
thereof at the Permittee’s sole cost and expense if one more of the following occur:

(a) The City Council determines, by ordinance, that the space occupied by a
skybridge is necessary for any non-pedestrian public travel cr transportation use,
or that a skybridge interferes with any public transportation use. Such a City
Council determination shall be conclusive and final.

(b) The Direcior determines that any term or condition of this Permit has been
violated, and the Permittee does not correct such viciation within thisty (30) days
of written notification from the City, or within sucu longer period of time that the
Director determines is necessary for Permittee to correct the violation.

(©) The Permittee does not apply for a renewal of this Permit in a timely manner or its
renewal application is denied.

(d) i"he Permittee does not apply for a new permit, if this Permit is renewed and

expires in fifty (50) years, before such expiration, or its new permit appl «+iwl: is

denied.
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Subject to the City’s right to assume ownership and operation of a skybridge under Section
4 of this ordinance, the Permittee shall, within ninety (90) days afier the expiration o this Permit,
its termination {including any termination resulting from failure of the Permittee 10 accept renewal
or satisfy the conditions of renewal), or the date of a City order of removal, or prior to the date
stated in an “Order to Remove,” as the case may be, the Permittee shall remove ihe skybridge(s)
and shall place all portions of Elliott Avenue and/or Alaskan Way that may have been disturbed for
any part of a skybridge in as good condition for public use as they were prior to construction, and in
at least as good condition in all respects as the abutting portions thereof at the time of such removal.
If the Permittee becomes obligated to remove a skybridge, then the Permitice shall remove all
sculpture and other art installations from the Boulevard and the skybridges. Upon removal of the
skybridges and compleuon by the Permitiee of all required restoration, the Director shall issue a
certificate discharging the Permittee from responsibility under this ordinance for occurrences after

the date of such discharge.

Section 4. City Ownership and Operation of Skvbridges. Because the skybridges will

constitute a transportation use and benefit to the public by providing a pedestrian walkway above
the Burlington Northern Santa Fe Raitway and Elliott Avenue connecting the Boulevard to the OSsp

and adjacent public streets, upon termination of the permission granted by this ordinance as to such

skybridge(s) the City may elect to assume ownership and operation of one or both of the skybridges
as a City facility, fora period ending fifty (50) vears after the commencement of the term of this

Permit, but only in any of the following cases:
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(A) if the Permittec does not seek reney .; of the Permit at least thirty (30 days before the
expiration of the initial term;

(B) if the City terminates {he Permit as o such skybridge(s) pursuant o Section 3(b) of this
ordinance or the permit terminates in the circumstances set forth in Section 3(c) of this
ordinance; or

(Cyif the Permittee seeks renewal of the Permit n a timely manner but does not accept ma
timely manner, or does not comply in a timely manner with, the conditions of such renewat,
but if SAM is the Permittee and is operating the property described in Attachment B as the
OSP at the time renewal is timely sought and SAM contends any new Permit provision or
any new condition established by the City for renewal of the Permit is unduly burdensome
on SAM, then SAM within 20 days notice of the conditions for renewal wmay appeal in
writing to the Director and to the Mayor, and if either of those officers determines the new
provision(s) or condition(s) 1o be unduly burdensome he or she shall, within 20 days of
receiving the appeal, state i1 writing in what respect 1t 1S 50, and the City shall thereafter
have an additional 60 days to revise the provision{s) or condition(s) for rencwal; and it the
City does not within such period revise the provision(s) or condition(s) so as to eliminate all
aspects the Director or Mayor determined to be unduly burdensome, the City shall thereby

forfeit its option to assume ownership and operation under this Subsection 4(C) for SAM’s

failure to accept or to timely comply with a provision or condition so determined to be

tnduly burdensome. Both parties retain their rights to seek judicial review of the rights and

obligations created by this Permit, including whether 2 permit provision or condition

an
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included a future renewa is unduly burdensome, in addition to the administrative and

executive appeal remedies stated in this subsection.

Upon the City’s eiection 10 assume ownership and operation, ownership of the skybridge
structure(s) shall vest in the City, subject to reversion, at the end of such fifty (50) year period, 10
SAM or its successors and assigns as OWners of the parcel(s) abutting the skybridge. Upon such
reversion, SAM aud any such other owners each shall be obligated promptly and at their own
expensc to remove such skybridge(s) and resiore the right of way as described in Section 3,
provided that if the then owner(s) of such parcels shall apply to the City for a new permit to
maintain such skybridge(s) within fificen (15) days after such reversion, the obligation to remove
shall be deferred until thirty {30) days after denial of such application, or if such application shall be
granted, until such {ime as the skybridge(s) musi be removed pursuant to the terms of ihe new
permit. At the City’s election, at the time whe the City shall assume ownership of a skybridge, all
additions, fixtures and improvements made to or constructed upon the skybridges shall remain
without compensation to the Permittee, except that the Permitice may elect to remove, within
fifieen (15) days after the City shail assume ownership, any sculptures and other ait instaliations, on
the following conditions: (i) that if any sculpture or installation serves as a structural or safety
feature of the skybridge or as a feature required by any applicable Jaw or regulation, the Permittee
shall cause a replacement feature to be installed satisfactory to the Director immediately after such
removai; and (ii) that the Permittee forthwith repair any darmnage to the skybridge caused in the
course of any removals. In the discretion of the Director, the Permittee may be required to post a

bond for the costs of replacement of restoration orior to undertaking any remo vals. While the City
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owns a skybridge, the City may at its own expense repair, maintaim, alter, reconstruct, replace, or
remove that skybridge as it determizics appropriate from time to time, and the reversionary rights of
SAM or its successors and assigns as OWHers of the parcel(s) abutting the skybridge pertain only to
whatever structure, if any, is in place at the end of the 50-year period.

Section 5. Grant of Access and Maintenance Rights. As a precondiiion to the grant of

this Permit, SAM shall deliver to the City a document (“Grant”) granting to the City rights of
public access along the central vee-shaped pathway that originates on Western Avenue at the
intersection of Western Avenue and Broad Street and extends across both skybridges to the
waterfront parcel and Myrtle Edwards Tark, and with public zccess to Broad Street across SAM
tand and Museum Development Authority Jand per Section 5C of the Grant, all as described in
the form of the required Grant. The form of the required Graut, including the maps and other
exbibits to the frant, is Attachment A hereto. Af the time the Grant required herem i delivered
1o the City, the property deseribed in Attachment B hereto shall not be encumbered In any way
other than what is shown in Attachmeut C. The Museumn Development Authority must join in
the Grant as provided in Section 10, both as lesseesublessor and to provide public access
according to subsection 3C of the Grant. The Director is authorized to accept the Grant, and to
enforce and administer the rights of the C ity thereunder. The Superintendent of Parks and
Recreation is authorized to participate in dispute resolution proceedings regarding the respective
rights and obliga'ions of the parties to the Grant, and their agen's and successors, as specified iﬁ

the form of the Grant.
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Section 6. Reconstruction, Relocation, Readjustment ard Repair. The Permitiee shail not

comimence reconstruction, relocation, readjustment or repair, other than routine repair and
maintenance, of the skybridges except under the supervision of, and in strict accordance with plans
and specifications approved by the Direcior. After notice 1o and consultation with Permittec, the
Director in his/her judgment may order reconstruction, relocation, readjustment or repair of e
skybridges at the Perimitiee’s own cost and expense because of the deterioration or unsaje conditan
of the skybridges.

Section 7. Closwe. After notice to the Permitice, and failure of the Permittee to correct any
condition that is inconsistent with the Perrait or the Grant within the time stated in such notice, we
Director may order a skybridge closed 1f the Director deems that it has become unsafe or creates 2
risk of injury to the public. In a situation in which there is an imimediate threat to the health or
safety of the public, notice is not required.

Section 8. Discharee of Permitiee’s Oblications. Mot withstanding termination or

cxpiration of the permission granted, or removal of the skybridges, the Permittee shall remain
bound by its obligations under this ordinance until:

(a) The bridges and all related equipment and property arc removed from the streets, the
Bouleva: d or any other boulevard;

(b) The area is cleared and restored in a manner and 1o a condition satisfactory to the
Director; and

©) The Director certifics that the Pernuttee has dischareed its obligations hereir.

0
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Section 9. Felease: Indemnification: Duty 10 Defend. Except as otherwise provided heretn,

the skybridges shali remain the exclusive responsibility of the Permittee. The Permitice, by

acceptance of this erdinance and the Permit hereby granted, uoes release the City from any and al!
claims resulting from damage or loss 1 Permitiee’s own property, and covenants and agrees with
the City, to at all times indenuufy, defend and save harmless the City from ail claims, actions, suits,
liability, loss, costs, expense or damages of every kind and description (excepting only such

i
| Gamages that may result from ihe sole negligence of the City), that may accrue 10, or be sufl wred by,
any person or persons and/or propeity or propert*es, including without limiiation, damage or injury
to the Permitiee, its oificers, agents, employecs, conivactors, invitees, tenants ard tenants’ invitees,
of said skybridges, or any

or licensees, by reason of the Permittee’s maintenance, operaiion - use

portion thereof, or by reason of auything that has been done or wmitted, or may ..y ‘ime be done

or omitted, by the Permitice by reason of this ordinance, ¢r by reason of the Permittee’s failure or
refusal to sirictly comply with each and every provision of thic ordinance (collectively
“Indemnified Actions™); and 7.2y such suit, action or claim be filed, instituted or begun against
the City for an Indemnified Acuon, the Permittce shall, upon notice thereof from the City, defend
the Indemnified Action at its sole cest and expense with counsel acceptable to the City, and in case
judgment shail be rendered against the City in any suit or action for an Indemnified Action, the
Permittee shall fully satisfy said judgment within ninety (90) days after such action or suit shall
have been finally determined, if determined adversely to the City. Provided that if it is determined

‘- - ~urt of competent jursdiction, that RCW 4.24.115 applies to this ordinance or that other

concurrent negligence has occurred for which the City is liable to a third party other than in regard

s
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1o any condition caused by the failure of the Permittee to comply with any obligation under this
Permit, the Grant or another agreement with the City, then in the event clains or damages are
caused by or result from the concuarrent negligence of:

(a) The City, its agents, contractors or emplovees; and

(b) The Permittee, its agents, contractors, or employees,

then the Permitice’s obhgation shatl be limited 10 the extent of the Permitiee’s negligence and, 1©

{he extent consisient with apphicable law, the negligence of the Permittee’s agenis, contractors or

employees.

The City shall indemnify SAM for any claims for 'oss or damage by third parties to the
extent they result from the negligent or othenwise wrongful act of the City or its employees,
agents or contractors in the exarcise of rights under this Permit on the SAM Property, MDA
Property ot the skybridges, but only if and to the extent that ali of the ivllowing apply: (a) ihe
claim is one for which the City would be liable under applicable law, if brought directly against
the City by the third party; and (b) the claim is not one for which the City would have a right 10
indemnity from the Permittee under this Section: and (g) the claim is not covered by insurance
naintained by the Permittee: and (d) the ¢laim was not required 10 have been covered by
insurance maintained by the Permittee under the terms of this Permit or by SAM under any
contract between SAM and the City.

Section 10. Environmental Agreement. The parties acknowledge the existing

Environmental Agreement between the City and SAM dated December 7, 1999 (“Environmental

Agreement”), deals with the parties’ respective obligations relating to contamination and
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environmental conditions in the City rights-of-way. No change of rights, obligations, or

responsibilities under the existing Environmental Agreement shall occur as a result of this

for any and ail costs that arise from o1 are related 1o soil removal, if required, and recapping of
soil, if required, to the extent required to complete Permitiee’s construction of the skybridges.
Such costs include, but are not Jimited to, disposal of contaminated soil or groundwater that is
removed during construction, replacement of material that is capping contaminated soil and is
disturbed during constraction, mitigation measur:s required by permiting anthorities, and
worker safety measures required for construction on a contaminated sit”.

Zection 11. Insurance. For aslong as the Permittee shall exercise any permissinn granted
by this ordinance or antil the skybridges are entirely removed from their location as described in
Section 3, whichever is longer, but not including any period during which both skybridges or the
sole remaining skybridge shall be owned by the City pursnant io the terms of this ordinance, and
uniess discharged by order of the Director as provided in Section ~ of this crdinance, the Permittee
shall obtain and maintain in full force and effect, at its own expense, inswrance policies that protect

the City from any and all 1oss. damages, suits, liability, claims, demands of costs resulting from

injury or harm to persons or property.

liability, placed with a company admitted and licensed to conduct business in Washington State.

shall specifically name the skybndge exposure. Coverage shait add by endorsement The City of

Ordinance or Penmnit, except as expressly provided in this section. Permittee shall be responsible ;

Minimum insurance requirements shall be an occurrence form policy of commercial general

Minimum policy limits shall be $2.000,000 per occurience. $4.000,600 annual aggregate. Coverage
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Seattle, its elected and appointed officers, officials, employees and agents as additional insured.
Coverage shall contain a Separation of Insured's Clause indicating essentially that “except with
respect to the limils of insurance, and any rights or duties specifically assigned in this coverage part
1o the first named insured, this insurance applies as if each named insured were the only named
insured, and separately to each insured against whom claim is made or suit is brought.” Evidence
of current coverage shall be submitted 10 the City in the form of a copy of the full insurance policy
with all endorsements atiached thereto, and is a condition to the vatidity of this Permit.

Whenever in the judgment of the City’s Risk Manager, such insurance {iled pursuant to the
provisions hereof shall be deemed insufficient to fully protect the City, the Pennitiee shall, upon
demand by the Risk Manager, fumnish additional insurance in such amount as may be specified by
ihe Risk Manager.

Section 12. Additional Insured. The Permittce shall require that all of its contractors

performing construction work on the premises as contemplated by this Permit, name the City as an
additional insured on all policies of public Lability insurance, and shal! include in all pertinent
contract documents a provision extending construction indemnities and warranties granted to SAM
to the City as well.

Section 13. Bond. Within sixty (60) days after the effective date of this ordinance the
Permiitee shall deliver to the Director for filing with the City Clerk a good and sufficient bond in
the sum of Fifty Thousand Dollars 1$50,000.00) for each skybridge executed by a surety company
authorized and qualified to do business in the State of Washington conditioned that the Permittez

will comply with each and every provision of this ordinance and with each and every order of the

14
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Director pursuant thereto; provided, that if the Mayor of the City in hus/her judgment shall deem
any bond or bonds filed to be insufficient and demand a new or additional bond, the Permittee shall
furnish a new or additional bond in such amount as the Director may specify to be necessary 10 fully
protect the City. Said bond shall remain in effect until such time as the skybridges are entirely
removed as described in Section 3, or until discharged by order of the Director as provided n
Section 8 of this ordinance.

Section 14. Transfers. Permittee shall not assign, transfer, mortgage, pledge or encumber
any privileges conferred by this ordinance without the consent of the City Council by resolution,
except that after the Grant described in Section 5 above has been granted to the City, SAM may
grant a security interest to Allied Irish Banks, p.l.c., New York Branch pursuant to that springing
deed of trust dated as of October 6, 2005, Jf consent is granted, the assignee or trans{eree shall be
bound by all terms and conditions of this ordinance. The Permit conferred by this rrdinance shall
not be assignable or transferable by operation of law.

Section '3. InspectiensPavments. The Permittee shall pay to the City such amounts as

may be jusily chavgeable by said City as costs of inspection of the subject skybridges during
construction, reconstruction, or repair, and at other times deemed necessary by the Director. In
recognition of the public beneafits of the OSP, including the Grant, no annuai fee is charged for this
Permit. All payments shall be made to the City Director of Executive Administration or his
successor as custodian of the City Treasury for credit to the Seattle Department of Transportation
subfund for Street Use. No inspection or approval by the City shall be construed as a

representation, warranty or assurance to the Permittee or any other person as to the safety or
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soundness of any siructure or condition, nor as to compliance with the Permit or any agreement or
standard. Any failure by the City to require correction of any defect or condition shall not in any
way limit the responsibility or liability of the Permittee.

Secticn 16. Acceptance. The Permitiee shall deliver its written acceptance of the Permit
conferred by this ordinance and the Permittec’s agreement to its terms and conditions, and the Grant
required in Section 5 above, to the Director within thirty (39) days afier the effective date of this
ordinance. The Director shall record the Grant with the King County Recorder’s Office and file the
recorded Grant and the Permittee’s acceptance with the City Clerk. 1f the Grant and acceptance are
not timely received, the privileges provided by this ordinance shall be deemed declined or
abandoned; and the Permit deemed lapsed and forfeited.

Section 17. Effective Date. This ordinance shail take effect and be in force thirty (30)
days from and after its approval by the Mayor, but if not approved and returned by the Mayor
within ten (10) days after presentation, it shall take effect as provided by Municipai Code Section
1.04.020.

PASSED by the City Council of the Ciry of Seattie 1116;3_{ day 01( Aopeiy, and signed by

me in open session in authentication of its passage this 4y day of {3 vo\maAy -
I el /A

Fon OCPW

President ¥ é;{he City Council

Approved by me this ?3‘ da\' of f/w 3 “91// 3 00 (3/-
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Filed by me this . V)/b day of L/’C?lfi £y = 7R

(Seal)

Attachment A: Form of Grant of Access and Maintenance Rights including
Exhibit 1 Legal description of SAM Property
Exhibit 2 Schematic design showing Skybridges and “Vee”
Exhibit 3 Legal description of MDA Property
Exhibit4 Schematic design showing Broad Street Access
Attachment B: Legal description of SAM’s two upland blocks.
Attachment C: Permitted Encumbrances

City Clerk
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[Version 10/24/05]

After Recording Return 10:
Seattle Transportation Dept.

_[insert]

GRANT OF ACCESS AND MAINTENANCE RIGHTS

THIS GRANT OF ACCESS AND MAINTENANCE RIGHTS ("Grant") is made
effective as of the dayof 2005 by the SEATTLE ART
MUSEUM, a Washington nonprofit corporation ("SAM") and the MUSEUM
DEVELOPMENT AUTHORITY OF SFATTLE, a pubiic corporation chartered by the
City of Seattle ("MDA") (collectively, SAM and MDA are “Grantor”) {0 the CITY OF

SEATTLE, a Washington mnunicipal corporation ("City").

RECITALS

A. SAM is the owner of two parcels of real property legally described on Exhibit 1,
attached hereto and incorporated herein (referred to as "Parcel A" and "Parcel B" or
collectively as "SAM Property"). For general reference only, those parcels are indicated
with con'espondingleﬁers on Exhibit 2, atiached hereto and incorporated herein.

B. MDA is the owner of the real property Jegally described on Exhibit 3, attached
sereto and incorporated herein (“Parcel D" or "MDA Property"). For general reference
only, that parcel is indicated with the letter D on Exhibit 2. MDA acquired the MDA
Property from the City subject to use and development restrictions, including the
requirement that the MDA Property be used and developed only as a sculpture garden,
park or other open space 4s part of the SAM Clympic Sculpture Park ("OSP"), with
public access free of charge in perpetuity. MDA also is lessee of the SAM Property
under a lease from SAM for the purpose of conducting ceriain environmental work,
subject to a sublease and operating agreement back to SAM.

C. SAM is developing the OSP on the SAM Property and, pursuant to a ground lease
from MDA, the MDA Property.

Attachment A to Ordinance: Form of Grant of Access and Maintenance Rights - 1
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D. The OSP design will provide a public connection from Belliown to Elliott Bay via
pedestrian pathways (at grade and above grade) and skybridges over public rights of way,
as generally indicated on Exhibit 2.

E. Pursuant to Ordinance (the "Permit," which term shall include any
modification thereof or replacement therefor), the City has granted to SAM a permit to
construct, operate and maintain two skybridge siructures over public rights of way in
conjunction with the OSP: one over and across a portion of Elliott Avemue between Bay
Street and Broad Street ("Elliott Avenue Bridge") and one over and across a portion of
Alaskan Way between Bay Street and Broad Street, including the Bunington Northemn
and Santa Fe Railway franchise area. and including the ramp, stairs and abutment where
the skybridge structure connects with the Boulevard (“Alaskan Way Bridge"). They are
collectively referred to as the “Skybridges." Capitalized terms used and not defined
herein shall have the meanings set forth in the Permit unless the context otherwise
requires.

F. The City's grant of the Permit is subject to certain terms and conditions, including,
without limitation, the grant of the rights set forth in this Grant.

GRANT OF RIGHTS AND COVENANTS

For valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, SAM and MDA grant and agree as follows:

1. Geant and Purpose.

2. Public Access Rights. SAM hereby grants and conveys to the City with
respect to the Skybridges and Parcels A and B, rights to public access limited to
pedestrian and wheelchair trave! (for purposes of this Grant, “wheelchair” shall include
any device for mobility of persons with disabilities that is allowed from time to time on
public sidewalks in the City of Seattle) on, across and over the Skybridges and the
pathways and elevated stractures located and to be located on Parcels A and B,
throughout the entire “Vee” shown by hatch marks on Exhibit 2. Such rights are referred
to as the “Public Access Rights.” SAM may locate and relocate from time to time
obstructicns to pedestrian or wheelchair travel or both (for example, artwork, planters,
and other amenities or items related to the OSP) in the Vee but shall always provide an
unobstructed and improved pathway suitable for pedestrian and wheelchair travel at Jeast
eleven (11) feet in width, measured perpendicular to the centerline of the path of travel, at
all points from Western Avenue to the western touch-downs of the Alaskan Way Bridge
in the Park Boulevard. The portions of the “yee” that are not at a given time obstructed
to both pedestrian and wheelchair travel as allowed by the preceding sentence are
referred to as the “Public Access Area.” The Public Access Area must always extend

Attachment A to Ordinance: Form of Grant of Access and Maintenance Rights - 2
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continuously from Western Avenue o the western touch-downs of the Alaskan Way
Bridge ir the Park Boulevard. The public shall have free, open and continuous pedestrian
and wheelchair access to and through the Public Access Area free of charge every day of
the year, except that so long as the SAM Property is operated by SAM as the OSP. SAM
may close the Public Access Area for up to five calendar days per calendar year when the
OSP is closed to the publ.c consistent with the terms of an Operation and Maintenance
Agreement between SAM and the City. Except on days when SAM has closed the Public
Access Area to the public pursuant to the preceding sentence, the public shall have access
to the entire Public Access Area at lcast during the period beginning at 9:00 AM and
ending at 5:00 PM local time seven days a week arnd durng all additional hours as the
OSP is open to the public, but at all times subject to compliance with rules of conduct
pursuant to paragraph 4 below, and subject to the right of the City to close the Skybridges
or any part of (he Public Access Area, or to impose further restrictions on use and access
from tume to time, consistent with the following sentence. So long as the SAM Property
is operated by SAM as the OSP, the City shall not close & Skybridge for which a Permit
remains in effect, or that the City o-/ns and has not elected Lo remove, Nor resirict access
to and from the OSP over sucha Skybridge or the Public Access Area during the period
from 9:00 AM to 5:00 PM each day and during all additionz] hours as the OSP is open 1o
the public, without the consent of SAM, except as the City may deem necessary
temporarily for reasons of public safety. In addition, City employees in the performance
of their official duties related to public safety shall be entitled to use the Public Access
Area at all times. SAM reserves the right to undertake measures to prevent public access
onto SAM’s property outside of the Public Access Area.

B. Structure and Pathway Maintenance Rights.

The provisions of this Qubsection 1B for inspection and monitoring, and for
emergencies, shal! apply to each Parcel of the SAM Properly so long as the Public Access
‘Rights remain in effect as to any portion of that Parcel. Except with respect 10 inspection,

monitoring and emergencies, this Subsection 1B shall apply only in each of the following

circumstances:

(1) If the City is entitled to and elects to assume ownership and operation of one
or both Skybridges under Section 4 of the Permit, then for so long as a Skybridge Temains
in place and is owned by the City, this Subsection 1B shall apply to the Parcel or Parcels
of the SAM Property for whick SAM has no obligation to rmaintain the Public Access
Area pursuant to Section 5, and, if the postion of the Public Access Area ou Parcel B
shall be replaced by the 7-foot wide path described Subsection 5C of this Grant, then
this Subsection 1B shall also apply 1o the MDA Property during the City’s ownership of

the Alaskan Way Bridge.
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(2) If SAM shall fail 10 comply in a timely manner with its obligation to maintain
any portior; of the Public Access Arca located cnna Parcel of the SAM Property, then if
and when the City shall have the right under the terms of Section 3 of this Grant to ke
such actions as the City deems necessary 10 Mmainiain, repair, reconstructy, or alter the
Public Access Area, this Subsection 18 shatl apply 1o such Parcel for the period, and to
the extent, that the City requires access thereto in order to exercise its rights under

Section 3.

SAM hereby grants and conveys 10 the City the non-exclusive rights to access on,
across, over, under and throt gh su ©» vortions of the SAM Property as are reasonably
necessary, for ali purposes necesss acidental, or related 10 consiruction, gperation,
repair, replacement, alteration, insp- .uon, monitoring, and maintenance of the elevated
and grade level pathways (including the entire area shown on Exhibit 2 as the *V ce,” less
the Skybridges) that connect ihe Alaskan Wav Bridge and the Ellioit Avenue Bridge, and
that counect the Elliott Avenue Bridge with Western Avenue ("Structure and Pathway
Mainienance Rights"). 1f a “fixed specific Public Access Arca” is designated under
Subscction 5B, then thereafier the Structure and Pathway Maintenance Rights shall Lie
onty for purpnses necessary, incidental, or refated to construction, operation, repair,
replacement, aiteration, inspection, monioring, and maintenance of that fixed and
specific Public Access Arca. The City shall not modify the design or jocation of the
pathways without SAM’s consent, Alrrights, ana e right io maintain, repair and
replace all necessary supporis, foundations and struciural clements supporting the
clevaied pathway are expressly included in the foregoing grant. Such grant also includes
the right of the City to install measures lo prevent LS OF #CCLsS during any <imes when
public access is not penmitted. The City, its contractors, agents, officers and employees,
after 24 hours advance notice 10 SAM for inspection and thirty 30) days advance notice
1o SAM for other activities (except that for inspections or oiler activities notice shall not
be required in the event of emergency), which notice period may run concurrently witn
the period of any applicable notice of default and opportunity for cure and appeal period
provided in Section 3 of this Grant, shall have free, open and continuous access on,

cross, over, under and through such portions of the SAM Property as arc reasonably
necessary for the purposes described above, which shall inctude thie right to operaie any
necessary motorized and non-motorized equipmernt and vehicles for such purposes. The
City shall cause any portion of the SAM Property that i3 disturbed by activities of the
City, its contractors, agents, officers and employees pursuani to the previous sentence (0
be restored as nearly as practicable to its condition prior to such activities, but shail not
be liable for loss or damage 10 fixtures or installations that could not reasonably be
avoided, despite reasonable « Sforts by the City to avoid damage, consistent with
accomplishment of the purposes for which the City exercised its rights thereunder
without undue deiay or cost. SAM shall ensure that neither it nor its contractors wpair

the rights granted in this Subsection 1B in any way.
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C. Skvybridge Maintenance Rights.

The provisions of this Subsection 1C for inspection and monitoring, and for
emergencics, shall apply to each Skybridge and to each Parcel of the SAM Property so
long as there is a Skybridge abuiting that Parcel. Except with respeci to inspection
monitoring and emergencies. this Subsection 1¢ shall apply only in each of the following
circumstances:

(1) If the City is entitled to and clects to assume ownership and operation of one
or both Skybridges under Section 4 of the Permit, then for so long as a Skybridge remains
in place and is owned by the City. this Subsection 1C shall apply to the Parcel or Parcels
of the SAM Property abutting a City-owned Skybridge and, if the City owns the Alaskan
Way Bridge, then this Subsection 1C shall also apply to the MDA Property during the
City’s ownership of the Alaskan Way Bridge.

(2) If SAM shall fail 1o comply in a timely manner with its obligation to maintain
any portion of a Skybridge abutting 2 Parcel of the SAM Property , then if and when the
City shall have the right under the terms of Section 3 of this Granf to take such actions 2s
the City deems necessary 10 maintain, repair, reconsiruct or alter the Skybridge, this
Subsection 1C shal! apply to such Parcet for the period, and te the evient, that the City
requires access thereto in order 10 exercise its rights under Section 3.

(3) If the City is entitled 1o replace or remaove a Skybridge, then this Subsection
1C shall apply to the SAM Property and MDA Property to the extent that the City
requires access thereto in order to do so.

SAM hereby grants and conveys to the City with respect to each Skybridge and to
Parcels A and B, rights on, across, over, under and through such poitions of the
Skybricges and Parcels A and B as are reasonably necessary, for 2ccess 10 the Skybridges
and {or construction, cperation, repair, replacement, alteration, inspection, mowitoring,
maintenance, and removal of the Skybridges ("Skybridge Maintenance Ri ghis™). Air
rights, and the right to maintain, repair and replace all necessary s )OS, foundations
and structural elements supperting the Skybridges are expressly " .ded in the foregoing
grant. The Skybridges arc depicted on Exhibit 2 attached heretn. e City, its
contractors, agents, officers and employees, afier 24 hours advance notice to SAM for
inspection and thirty (30} days advance notice 1o SAM for other activities {except that for
inspections or other activities notice shall not be required in the event of emergency),
which notice period may run concurrently with the period of any notice of default and
opportunity for cure and appeal period provided in Section 3 of this Grant, shall have
free, open and continuous access on, across, OVer, under and through such portions of the
Skytridges and the SAM Property as are reasonably necessary for the purposes described
above, which shall include the right to operate any necessary motorized and non-
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motorized equipment and vehicles for such purposes. The City shall cause any portion cf
the SAM Property that is disturbed by activities of the City, its coniractors, agents,
officers and employees pursuant to the previous sentence (o be restored as nearly as
practicable to its condition prior to such activities, but shall not be hable for loss or
damage to fixtures or installations that could not reasonably be avoided, despite
reasonable efforts by the City to avoid damage, consistent with accomplishment of the
purposes for which the City exercised its rights thereunder without undue delay or cost.
SAM shall ensure that neither it nor its contractors impair the rights granted this
Subsection 1C in any way.

D. MDA Joinder: Grant of Rights in Broad Strect Access

To the extent of any interest the MDA may have as Jessee or otherwise in Parcel
A or B, the MDA joins in the grants and conveyances in this Grant. To the extent that the
Public Access Area shall hereafier include a portion of MDA Property pursuant to
Subsection 5C, SAM and the MDA hereby grant the City over the portions of Parcels B
and D that become part of the Public Access Arca, and the MDA hereby grants the City
over Parcel D, all the rights described in this Grant, as though those portions of Parcels B

and D had been included in Subsections 1A, 1B, and 1C.

Z. Riohts and Remedies. The City shall have the right without prior instituiion of
any suit or proceeding of law, at such times as may be necessary, 10 exercise the rights at
such times and tc the extent provided m this Grant. In addition, the City shall have all
remedies that may be available at law or in equity. This instrument is not intended 10
confer any right of action or remedies on any member of the general public or any other
person that is not a party hereto. The rights granted to the City are 10t obligations of the
City and may be exercised at the City's discretion. The City shall not be liable or
responsible for any injury, loss or damage caused by members of the public in the
exercise of the rights of access granted hereunder, except to the extent, if any. that such
injury, loss or damage is caused by the negligence of the City for whicli it has liability
under applicable law, not including any City negligence in regard to any condition that
SAM or MDA shall have caused or permitted contrary 10 the terms of this Grant, the
Permit or any agreement with the City. The City shall not be subject to any obligation
pursuant to any security instrument or other agreement exccuted by SAM or MDA with
respect to any part of the SAM Property. The rights of th= City and obligations of the
Grantor herein are in addition 1o, and not in substitution for, the rights and obligations
under the Permit or any other agreement.

3. Grantor to Construct and Maintain. Grantor, at its sole expense, shall construct
the pathways 1 the e as shown in Exhibit 2, consistent with plans approved by the
City and in full compliance with all applicable laws, codes and regulations as they apply
to public facitities, including without limitation standards under the Americans with
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Disabilities Act (*ADA™). For so long as the F ~anit is in effect, Grantor, at its sole
expense, shall maintain the Skybridges and the Public Access Area in safe, clean, and
sanitary condition; shall promptly make any recessary repairs; shall not allow
obstructions or debris to remain in the Public Access A vea; and shall not cause or permit
any structure or condition adjacent to th: Public Access Area that could be hazardous to
persons using the Public Access Area. If Gruntor shall default in its obligations under
this paragraph, the City shail have {he right, but not the obligation, afier at least thirty
(36) days’ notice to SAM and SAM’s failure to cure such default or to commence cure
(except that notice and opportunity to cure shall not be required in case of emergencyj, or
after SAM’s failure diligently to prosecute cure of default after commencing cure, to take
such actions as the City deems necessary o maintain, repair, reconstruct, or alter the
Skybridges or Fublic Access Area, all at the expense of the Grantor. and Grantor shall
reimburse the City promptly on demand for the costs of such actions. So long as SAM is
the Permittee under the Permit, SAM may contest the City’s notice of default under this
Section 3 or contest the City's decision that S AM has nc. diligently prosecuted cure of
default by appealing in writing, within 10 days after notice of default or within 5 business
days after being informed of the City’s decision that SAM has failed diligently to prosecute
cure, 1o the Superintendent of Parks and Recreation and to the Mayor, and the notice shall
be withdrawn or more time allowed for cure, as applicable, if either of those officers so
determines. Upon request by SAM, the Superintendent of Parks and Recreation shall
provide an opportunity for the Executive Director of SAM to meet by phone or in person
with the Superintendent to attempt to resolve any disagreement as to notices or decisions
appealable under this Section 3. The City shall cause any portion of the SAM Property
that is disturbed by activities of the City, ns contractors, agents, officers and employees
pursuant to the previous sentence to be restored as nearly as practicable to its condition
prior to such activities, but shall not be liable for ioss or damage to fixtures or
installations that could not reasonably be avoided, despite reasonable efforts b the City
to avoid damage, consistent with accomplishment of the purposes for which the City
exercised its rights thereunder without undue delay or cost. SAM shall ensure that
neither it nor its contractors impair the rights granted in this Section 3 in any way.

4. Raules of Conduct.

A. Grantor shali adopt and enforce reasonable rules of conduct in the Public
Access Area for the safety and convenience of pedestrian and wheelchair travel through
the Public Access Area. Such rules shali be consistent with applicable law. T the extent
that such ruies are the same as rules applicable in City of Seattle parks, Grantor may
adopt them without City approval, but shall provide written notice to the City before they
take effect.

(1) So longas SAM owns Parcels A and B of the SAM Property and
operates those Parcels as the OSP, SAM (but not SAM’s sucCessors or assigns) may
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adopt additional rules without City approval, but shall provide written notice to the City
beforz they take effect.

{(2) If SAM no longer owns Parcels A and B of the SAM Prope-ty or no
longer operates those Parcels as the OSP, Grantor may adopt additional rules only with
the advance written consent of ihe City.

Grantor shall have the right to require any person who does not comply with rules that are
in effect in accordance with this Section 4 10 lcave the Public Access Area.

B. If the obligation of the Grantor to maintain and coutrol any portion of the
Public Access Area shall terminate under Section 5 below, then for so long as the right of
public access hereunder continues as (0 such portion, the City shall have the sole nght to
make, modify, and enforce rules and regulations for the portion of the Public Access Area
that is serving the Skybridge(s) owned by the City, provided that so long as the parcel
adjacent to such portion remains in use by SAM as the OSP, the City shall provide SAM
with thirty (30) days notice and opportunity t¢ conunent on changes in rules and
regulations, and shall not adopt changes that would materially impair the use by
pedestrians for access {0 the OSP during hours when the OSP s open (0 the general
public, or for access to allowed special events sponsored by SAM.

C. The parties acknowledge that the Public Access Area is not being dedicated as
a public street or sidewalk, and that the nature of the OSP and limited purpose of the
Public Access Rights are such that various activities traditionally permitted in public
streets and sidewalks would not be appropriate for the Public Access Area. Compliance
with rules that are in effect in accordance with this Section 4 is a condition of the right of
any person to use the Public Access Area, except City employees and agents in the
performance of their activities related to public safety.

5. Duration: Termination in Whole or in Part on Certain Events; City
Ownership of Skvbridges.

A. The Public Access Rights, ihe Structure and Pathway Maintenance Rights,
and the Skybridge Maintenance Rights, and the covenants and servitudes contained in
this Grant, shail inure to the benefit of the City, shall be binding upon SAM and MDA
and each of their successors, transferees and assigns, including, without limitation,
tenants, and shall run with the land described in Exhibits 1 and 3, but the benefit thereof
shall not run with any land owned by the City. All such rights, covenants and servimdes
shall extend for so long as SAM or any successor in interest or assignee shall hold the
Permit to maintain cne or both of the Skybridges, and, except to the extent otherwise

provided below, shall also remain in effect:
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(1) if SAM, or ifs successor in interest or assigniee as ho:der of the Permit, shall
not seek renewal of the Permit for an additional term, or if the Permit shall be
terminated as to one or both Skybridges hased on the City’s determination that
there has been default by the Permittee under the Permit, then in each case for so
long as the Skybridges, or cither of them, remain in place, but not to exceed fifty
(50) years from the effective date of the original Permit plus the time until both
Skybridges are removed by the Permittee as required by the terms of the Permit ;

or

(2) if the Permit shall be renewed and shall then terminate afier 50 years, at the
expiration of its renewal term, then for so long thereafter as one or both
Skybridges remains in place pending City action on an application for a new
permit or pending removal of both Skybridges by the Permittec as required by the
terms of the Permit. If the City issucs a new permit after the Permit terminates
afier 50 years, at the expiration of its reney -al term, then public access rights, if

any, shall be according to the terms of that new permit.

Consistent with the foregoing, this Grant shall terminate automatically if the City

(2) denies SAM’s application to renew the Permit after the initial 25-year term or

(b) terminates the Permit for both Skybridges under Subsection 3(a) of the Permit for
another transporiation use.

B. If the Permit shall be terminated or expire as o either or both Skybridges, and
the City shall elect to assume full ownership and control of one or both Skybridge(s)
pursuant to the terms of the Permit, then upon thz City’s acceptance of a quitclaim deed
for the Skybridge structure from the Grantor, (i) all obligations of Grantor with respect 10
the maintenance and operation of such Skybridge(s) hereunder shall terminate, (i1) at
cither the City’s or SAM’s option, all obligations of the Grantor to maintain, control and
repair the part of the Public Access Area on any Parcel adjacent fo a Skybridge so
accepted by the City, shall terminate, (iii) if either the City or SAM does elect (o
terminate the Grantor’s obligations to maintain, control and repair part or all of the Public
Access Aren pursuant to (ii) above, then Grantor wiil within 60 days after notice of that
clection designate in writing 2 fixed and specific Public Access Area across the affected
Parcel or Parcels of SAM Property, within the Vee, satisfactory to the Director that will
be an unobstructed and improved pathway suitable for pedestrian and wheelchair travel at
least eleven (11) feet in width, measured perpendicular to the centerline of the path of
travel, at all points on the affected Parcel or Parcels of SAM Property from Western
Avenue to the western touch-downs of the Alaskan Way Bridge in the Park, and that
designated Public Access Area will thereafter be subject to all the Public Access Rights;
but if Grantor fails timely to make such a designation the City may do so with like effect,
and (iv) SAM (but not any successors or assigns) shall be entitled to the non-exclusive
use of the City-owned Skybridge(s) and the Public Access Area for temporary access to
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move sculptures and artwork between Parcel A and Parcel B so long as such activity
leaves accessible for public access & minimum 11-foot wide travel area. However,
nothing herein shall relieve the Grantor of the obligation to remove such Skybridge(s) at
the end of the period of City ownership pursuant to the Permit. Further, if at the end of
the period of the City’s ownership of one or both Skybridge(s) Grantor shall obtain a new
permit to maintain one or both such Skybridge(s), then for so long as such permit reinains
in effect the Grantor shall have the same obligations as were in effect prior to the City’s
ownership of such Skybridee(s). For so long as the City has ownership of one or both
Skybridges, the rights of the City to maintain and repair the Skybridges and such portions
of the Public Access Ares, and the public’s access thereto, shall remain in full force and
effect to the extent provided under the terms of this Grant, except that if the Elliott
Avenue Bridge shall have been removed, other than for reconstruction thereof, then such
City rights shall not continue with respect to the portion of the SAM Property East of
Eiliott Avenue. For so long as the Grantor shall not have the obligation to maintain a
portion of the Public Access Area, the City shall have the right to install in such portion
any directional signage that the City deems appropriate for the convenience of the public
using the same, with thirty (30) days advance notice to SAM.

C. Not later than the sooner of the day the OSP opens 10 the public or 450 days
after the acceptance of the Permit, Grantor shall construct and shall thereafter maimain
open for free public passage a pedestrian and wheelchair access to the east end of the
Alaskan Way Bridge from Broad Street (the “Broad Street Access’), on a route no less
than seven (7) feet wide in the location: shown on Exhibit 4. and in accordance with the
City-approved design. If the Elliott Avenue Bridge shall be removed and either a permit
then remains in effect for the Alaskan Way Bridge or the City is entitled to and elects to
assume ownership of the Alaskan Way Bridge pursuant 0 the Permit, then Grantor shall
ensure that the Broad Street Access meets all then applicable access and other legal
requirements and the Broad Street Access shall become part of the Public Access Area,
and shall be subject to all Public Access Rights, replacing the portion of the Vee located
on Parcel B that is not part of the Broad Street Access. Upon the Grantor’s failure to
perform construction or other work necessary to provide the Broad Sireet Access in
compliance with the terms of this Subsection 5C in a timely manner, the City shall have
the right, but not the obligation, to construct of perform other necessary work on the
Broad Street Access at the expense of the Grantor, in the location shown on Exhibit 4; if
the City does so, the Broad Street Access shall become part of the Public Access Area
and be subject to all Public Access Rights only under the same circumstances as it would
if Grantor had performed the construction or other work.

D. If both Skybridges shall be removed as required or permitted in accordance
with the terms of the Permit, other than for reconstruction thereof, then this Grant shall
terminate. 1f only the Elliott Avenue Bridge shail be removed, other than for
reconstruction thereof, then the Grant shall terminate with respect to the portion of the
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SAM Property located east of Elliott Avenue and, conditioned upon provision of the
Broad Sireet Access if required under Subsection 5C above, the Grant shall also then
terminate as to the portion of the Vee located on Parcel B that is not part of the Broad
Street Access.

6. Modification or Release. The terms lierein may be modified by a written instrument
signed by an authorized officer of the City and by SAM and MDA, or their respective
successors and assigns, and not otherwise, provided that if the nterests of either SAM or
MIJA, or its respective successors or assigns, are not affected, then the signature of such
party shall not be required. The City shall have the right to releasc in whole or in part the
rights granted herein by recording an instrument execated by an authorized officer of the
City.

7. Representations and Warranties of Granior. SAM represents and warrants
that it holds fee simple title to the SAM Property, and holds a subleasehold interest
therein from the MDA pursuant fo the sublease dated October 1, 2002, which is in full
force and effect, in each case subject to no liens, encumbrances, defects, leases, options
or other interests except as expressly set forth in Exhibit C 1o the Pernit (“Permitted
Encumbrances”), and that the rights granted hereunder are not and shall not be subject
{o any lien, encumbrance, defect, Iease, option or other interest except for the Permitted
Encumbrances. MDA represents and warrants that it holds fee simple title to the MDA
Property, subject only to a ground lease to SAM, to the reversionary rights of the City,
and to Permitted Encumbrances (to the extent applicable), and that MDA holds a
leasehold interest in the SAM Property under a lease dated October 1, 2002, from SAM,
which is in full force and effect, and such ieasehold interest is subject to no liens,
encumbrances, defects, leases, options or other interests except the Permitted
Encumbrances and the interests of SAM.

8. Limited Purpose of Execution by MDA. Any other provision herein
notwithstanding:

The MDA does not claim or warrant any title or interest in the SAM Property except to
the extent of the leasehold interest described herein. MDA is executing this instrument
solely in order to ensure that (a) this Grant encumbers such ieasehoid and any other
interest that the MDA may have now or hereafter in the SAM Property; and (b) in the
limited circumstances set forth in Subsection 5.C above, alternate access shall be
provided from Broad Street to the Alaskan Way Bridge. So long as the MDA has no
right to possession of the SAM Property, all obligations of “Grantor” for any
performance hereunder shall be the sole obligations of SAM, and its successors in interest
{not including MDA as such lessee), except that if at any time the Broad Street Access is
required pursuant io Subsection 5C and if SAM shall not then be the ground lessee of the
MDA Property, any obli gations of “Grantor” with respect to the MDA Property then shall
be those of the MDA.
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SEATTLE ART MUSEUM,
a Washington nonprofit corporation

By:___
Print Mame:
Print Title:

MUSEUM DEVELOPMENT AUTHORITY OF SEATTLE,
a public corporation chartered by the City of Seattle

By:
Print Name:
Print Title:

NOTICE: MUSEUM DEVELOPMENT AUTHORITY OF SEATTLE is organized
pursuant to Seattle Municipal Code (SMC) Chapter 3.110 and RCW 35.21.730-.755.
RCW 35.21.750 provides as follows:

«A1] liabilities incurred by such public corporation, commission or authority shall
be satisfied exclusively from the assets and properties of such public corporation,
commission or authority and no creditor or other person shall have any right of action
against the city, town or county creating such public corporation, conunission or
authority on account of any debts, obligations or liabilities of such public corporation,
commission or authority.”

Accepted:
THE CITY OF SEATTLE

By: o Date:
Name:
Title:

EXHIBITS:
Exhibit 1 Legal description of SAM Property
Exhibit 2 Schematic design showing Skybridges and “Vee”
Exhibit 3 Legal description of MDA Property
Exhibit 4 Schematic design showing location of Broad Street Access
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STATE OF WASHINGTON )
)ss.
COUNTY OF KING )

I certify that 1 know or have satisfactory evidence that _ s
the person who appeared befors me, and said person acknowledged that s/he signed this

instrument, on oath stated that s/he was authorized to exccute the instrument and
acknowledged it as the _ - of THE SEATTLE ART MUSEUM,

a Washington nonprofit corporation, 1o be the free and voluntary act of such party for the
uses and purposes mentioned in the instrument.

Dated: ___ o

(Seal or stamp) - [
(Signature)

e ————————

(Printed Name)
Notary Public
My appointment expires ___ o

STATE OF WASHDJIGTON )
)ss.

COUNTY OF KIN'G )
is
signed this

T certify that I know or have satisfactory evidence that
the person who appeared before me, and said person acknowledged that s/he
instrument, on oath stated that s/he was authorized to execute the instrument and
acknowledged it as the of THE MUSEUM DEV ELOPMENT
AUTHORITY OF SEATTLE, a public corporation chartered by the City of Seattle
‘Washington, t¢ be the free and voluntary act of such party for the uses and purposes

mentioned in the instrunent.

Dated: .

(Seal or stam?)
(Signature)

(Printed Name)
Notary Public
My appointment expires -
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GRANT EXHIBIT 1

L.EGAL DESCRIPTION
of SAM Property

PARCEL A:

THAT PORTION OF THE NORTHEAST QUARTER OF SECTION 35, TOWNSHIP 25 NORTH, RANGE 3
EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF SECTION 31, TOWNSHIP 25
NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF WILLIAM pL
BELL'S SEVENTH ADDITION TO THE CITY OF SEATTLE, ACCORDING TO THE PLAY THEREOF,
RECCORODED IN VOLUME 2 OF PLATSA, PAGE 82, IN KING COUNTY, WASHINGTON; AND OF THE
VACATED ALLEY THEREIN, DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST EASTERLY CORNER OF BLOCK 4 N SAID ADDITION;

THENCE NORTH 48 DEGREES 54'05" WEST ALONG THE SOUTHWEST MARGIN OF WESTERN
AVENUE 720.68 FEET TO THE NORTHWEST LINE OF THAT PARCEL CONVEYED TO UNION OIL BY
DEED FROM IGNATZ STEINHART, DATED DECFEMBER 4, 1909

THENCE SOUTH 41 DEGREES 05'55" WEST ALONG SAID NORTHWEST LINE 193.88 FEET TO THE
NORTHEAST MARGIN OF ELLIOTT AVENUE. AS ESTABLISHED BY THE CITY OF SEATTLE
ORDINANCE NUMBER 12502;

THERNAT SOUTH 42 DEGREES 59'09" EAST ALONG 52D NORTHEAST MARGIN 603.76 FEET TO THE
MOST WESTERLY CORNER OF SAID BLOCK 4;

THENGE SOUTH 48 DEGREES 54'69" EAST ALONG THE SOUTHWEST LINE THEREOF 120 FEET TO
THE MOST SOUTHERLY CORNER OF SAID BLOCK 4;

THENCE NORTH 41 DEGREES 07'49" EAST ALONG THE SQUTHEAST LING THEREOF 256.08 FEET

TO THE FOINT OF BEGINNING.
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PARCEL B:
THAT PORTION OF THE NORTHEAST QUARTER OF SECTION 36, TOWNSHIP 25 NORTH, RANGE 3

EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF SECTION 31, TOWNSHIP 25
NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON: OF BLOCKS
168A AND 1688, SUPPLEMENTAL PLAT OF SEATTLE TIDELANDS AND OF VACATED EAGLE
STREET, DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST NORTHERLY CORMER OF BLOCK 5, WILLIAM N. BELL'S SEVENTH
ADDITION TO THE CITY OF SEATTLE, ACCORDING TO THE PLAT THEREOF, RECORDED N
VOLUME 2 OF PLATS, PAGE 82, IN KINCG COUNTY, WASHINGTON;

THENGE SOUTH 41 DEGREES 07'49" WEST ALONG THE NORTHWEST LINE THEREQF, 27.58 FEET
TO THE MOST EASTERLY CORNER OF LOT 4 IN SAID BLOCK 16883, SEATTLE TIDELANDS;
THENCE SOUTH 41 DEGREES 10'09” WEST ALONG THE SOUTHEAST LINE OF SAIDLOT 4, A
DISTANCE OF 91.78 FEET TO THE SOUTHWEST LINE OF SAID BLOCK 1588;

THENGCE NORTH 48 DEGREES 49'31" WEST ALOMG SAID SOUTHWEST LINE AND ITS EXTENSION
280.56 FEET TO ITS INTERSECTION WITH THE SOUTHEASTERLY EXTENSION OF THE
SOUTHWEST LINE OF SAID BLOCK 168A, SEATTLE TIDELANDS;

THENCE NORTH 41 DEGREES 10°23° WEST ALONG SAID EXTENSION AND SOUTHWEST LINE
389.58 FEET TO THE SOUTHEAST MARGIN OF BAY STREET,

THENGE NORTH 41 DEGREES 10'04" EAST ALONG SAID SOUTHEAST MARGIN 135.36 FEET TO THE
SOUTHWEST MARGIN OF ELLIOTT AvENUE AS ESTABLISHED BY CITY OF SEATTLE ORDINANCE

NUMBER 12502;
THENGCE SCUTH 43 DEGREES 00'5%" EAST ALONG SAID SOUTHWEST MARGIN 670.08 FEET TO THE

POINT OF BEGINNING.
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GRANT EXHIBIT 2

[Please sec next page for schematic desizn showing Skybridges and
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GRANT EXHIBIT 3

LEGAL DESCRIFTION OF MDA Property

PARCEL Dt

LOTS 3 AND 4, BLOCK 5, WILLIAM N. BELL'S SEVENTH ADDITION TO THE CITY OF SEATTLE, ACCORDING TO THE
PLAT THEREOF RECORDED IN VOLUME 2 OF PLATS, PAGE 82, RECORDS OF KING COUNTY, WASHINGTON;
EXCEPTING THEREFROM THAT PORTION PLATTED AS SEATTLE TIDELANDS,

ALSO EXCEPTING THEREFROM, THAT PORTION DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE SOUTHEASTERLY LINE OF SAID LOT 3, DISTANT 14.408 FEET SOUTHWESTERT Y
OF HE MOST EASTERLY CORNER OF SAID LOT,

THENCE NORTHERLY AND WESTERLY ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 24
FEET, AN ARC DISTANCE OF 27.83 FEETTO A POINT ON THE NORTHEASTERLY LINE OF SAID LOT 3, DISTANT 22
FEET NORTHWESTERLY OF SAID MOST EASTERLY CORNER;

THENCE SOUTHEASTERLY ALONG SAID NORTHEASTERLY LINE TO SAID MOST EASTERLY CORNER;

THENCE SOUTHWESTERLY ALONG THE SOUTHEASTERLY LINE OF SAID LOT TO THE POINT OF BEGINNING.
TCGETHER WITH

LOTS 5 AND 6, BLOCK 168-B, SUPPLENENTAL PLAT OF SEATTLE TIDELANDS, AS SHOWN ON THE OFFICIAL MAPS
OF SEATTLE TIDELANDS ON FILE IN THZ OFFICE OF THE COMMISSIONER OF PUBLIC LANDS AT OLYMPIA.IN

WASHINGTON.
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ORDINANCE ATTACHMENT B

LEGAL DESCRIPTION
of SAM’s Two Upland Blocks

PARCEL A:

THAT PORTION OF THE NORTHEAST QUARTER OF SECTION 36, TOWNSHIP 25 NORTH, RANGE 3

EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON, OF SECTION 31, TOWNSHIP 25

NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF WILLIAM N.

BELL'S SEVENTH ADDITION TO THE CITY OF SEATTLE, ACCORDING TC THE PLAT THEREOF,

RECORDED IN VOLUME 2 OF PLATS, PAGE 82, IN KING COUNTY, WASHINGTON; AND OF THE

VACATED ALLEY THEREIN, DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST EASTERLY CORNER OF BLOCK 4 IN SAID ADDITION;

THENGCE NORTH 48 DEGREES 54'05" WEST ALONG THE SOUTHWEST MARGIN OF WESTERN

AVENUE 726.68 FEET TQ THE NORTHWEST LINE OF THAT PARCEL CONVEYED TO UNION OIL BY

DEED FROM IGNATZ STEINHART, DATED DECEMBER 4, 1908;

THENGCE SOUTH 41 DEGREES 05'55” WEST ALONG SAID NORTHWEST LINE 193.88 FEET TO THE

NORTHEAST MARGIN OF ELLIOTT AVENUE, AS ESTABLISHED BY THE CITY OF SEATTLE

ORDINANCE NUMBER 12502;

THENCE SOUTH 42 DEGREES 5803 EAST ALONG SAID NORTHEAST MARGIN 603.76 FEET TO THE

MOST WESTERLY CORNER OF SAID BLOCK 4;
THENCE SOUTH 48 DEGREES 54'59" EAST ALONG THE SOUTHWEST LINE THEREOF 120 FEETTO
THE MOST SOUTHERLY CORNER OF SAID BLOCK 4;

THENCE NORTH 41 DEGREES 07'49" EAST ALONG THE SOUTHEAST LINE THEREOF 256.08 FEET

TO THE POINT OF BEGINNING.
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PARCEL B:
THAT PORTION OF THE NORTHEAST QUARTER OF SECTION 36, TOWNSHIF 25 NORTH, RANGE 3

EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF SECTION 31, TOWNSHIP 25
NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF BLOCKS
168A AND 1688, SUPPLEMENTAL PLAT OF SEATTLE TIDELANDS AND OF VACATED EAGLE
STREET, DESCRIBED AS FOLLOWS:
BEGINNING AT THE MOST NORTHERLY CORNER OF BLOCK 5, WILLIAM N. BELL'S SEVENTH
ADDITION TO THE CITY OF SEATTLE, ACCORDING TO THE PLAT THEREOF, RECORDED IN
VOLUME 2 OF PLATS, PAGE 82, IN KING COUNTY, WASHINGTON,
THENCE SOUTH 41 DEGREES 07'49" WEST ALONG THE NORTHWEST LINE THEREOF, 2758 FEET
TC THE MOST EASTERLY CORNER OF LOT 4 it SAID BLOCK 168B, SEATTLE TIDELANDS;
THENCE SOUTH 41 DEGREES 10'09" WEST ALONG THE SOUTHEAST LINE OF SAID LOT4, A
DISTANCE OF 91.78 FEET TO THE SOUTHWEST LINE OF SAID BLOCK 168B;
THENCE NORTH 48 DEGREES 49'51" WEST ALONG SAID SOUTHWEST LINE AND ITS EXTENSION
280.55 FEET TOITS INTERSECTION WITH THE SOUTHEASTERLY EXTENSION OF 'THE
SOUTHWEST LINE OF SAID BLOCK 1€BA, SEATTLE TIDELANDS;
THENCE NORTH 41 DEGREES 10'23" WEST ALONG SAID EXTENSION AND SOUTHWEST LINE
389.58 FEET TO THE SOU THEAST MARGIN OF BAY STREET,

THENCE NORTH 41 DEGREES 10'09" EAST ALONG SAID SOUTHEAST MARGIN 135.36 FEET TO THE

SOUTHWEST MARGIN OF ELLIOTT AVENUE AS ESTABLISHED BY CITY OF SEATTLE ORDINANCE

NUMBER 12502;
THENCE SOUTH 43 DEGRELS 00'51" EAST ALONG SAID SOUTHWEST MARGIN 670.08 FEET TO THE

POINT OF BEGINNING.
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3.

ORDINANCE ATTACHMENT C
PERMITTED ENCUMBRANCES

RIGHT TO MAKE SLOPES FOR CUTS OR FILLS UPON PROPERTY HEREIN
DESCRIBED AS PROVIDED FOR IN CITY OF SEATTLE ORDINANCE NOS. 18109

AND 28C00.
AGREEMENT AND THE TERMS AND CONDITIONS THEREOF.
NION OIL COMPANY OF CALIFORNIA

BETWEEN:

AND: CITY OF SEATTLE

RECORDED: NOVEMBER 20, 1980

RECORDING NUMBER: 801 1200455

REGARDING: PROPERTY USE AND DEV ELOPMENT

SAID AGREEMENT IS A RE-RECORDING OF INSTRUMENT RECORDED
UNDER RECORDING NUMBER 8010290676.

AGREEMENT AND THE TERMS AND CONDITIONS THEREOF:
UNION OIL COMPANY OF CALIFORNIA

BETWEEN:

ANT: CITY OF SEATTLE

RECORDED: NOVEMBER 20, 1980

RECORDING NUMBER: 801 1200456

REGARDING: PROPERTY USE AND DEVELOPMENT

SAID AGREEMENT IS A RE-RECORDING OF INSTRUMENT RECORDED
UNDER RECORDING NUMBER $010290677.

TERM: AND PROVISIONS OF CITY OF SEATTLE ORDINANCE NO. 40057
REIATING TO CONSTRUCTION, MAINTENANCE AND OPERATION OF A
CONDUIT OR SUBWAY TJNDERNEATH AND ACROSS ELLIOTT AVENUE
BETWEEN PARCELS A AND B, NOT EXCEEDING 14 FEET IN WIDTH. THE
NORTHERLY MARGIN OF WHICH IS TO BE 86 FEET SOUTHERLY OF AND
PARALLEL WITH THE SOUTHERLY MARGIN OF BAY STREET.

TERMS AND PROVISIONS OF CITY OF SEATTLE ORDINANCE NOS. 98301 AND
118042 RELATING TO CONSTRUCTION, MAINTENANCE AND OPER ATION OF
A SYSTEM OF PIPELINES AND APPURTENANCES IN, UNDER, ALONG AND
ACROSS ALASKAN WAY BETWEEN PARCELS B AND C WITHIN A STRIP OF
LAND 30 FEET IN WIDTH, APPROXIMATELY 40 FEET SOUTHERLY OF BAY

STREET.

COVENANTS. CONDITIONS AND RESTRICTIONS CONTAINED IN
INSTRUMENT, BUT OMITTING ANY C OVENANTS OR RESTRICTIONS, IF ANY.

LMEWNM00A 3H 20 ALTYND 3HL 0L 3NaA st

IOILON SIHL NYHL HVZ10 537 S 3Nvdd SIHL Wi ANIWND0Q 3HL

FJOLLON



10.

BASED UPON RACE, COLOR, RELIGION, SEX, SEXUAL ORIENTATION,
FAMILIAL STATUS, MARITAL STATUS, DISABILITY, HANDICAP, NATIONAL
ORIGIN, ANCESTRY, OR SOURCE OF INCOME, AS SET FORTH IN APPLICABLE
STATE OR FEDERAL LAWS, EXCEPT TO THE EXTENT THAT SAID COVENANT
OR PESTRICTION IS PERMITTED BY APPLICABLE LAW:

RECOKDED: DECEMBER 7, 1999
RECORDING NUMBER:  19991207001745

COVENANTS, CONDITIONS AND RESTRICTIONS CONTAINED IN
INSTRUMENT, BUT OMITTING ANY COVENANTS OR RESTRICTIONS, {F ANY,
BASED UPON RACE, COLOR, RELIGION, SEX, SEXUAL ORIENTATION,
TAMTUIAL STATUS, MARJTAL STATUS, DISARILITY, HANDIC AP, NATIONAL
ORIGIN, ANCESTRY, OR SOURCE OF iINCOME, A5 SET FORTH IN APPLICABLE
STATE OR FEDERAL LAWS, EXCEPT TO THE EXTENT THAT SAID COVENANT
OR RESTRICTION IS PERMITTED BY APPLICABLE LAW:

RCCORDED: DECEMBER 7, 1999
RECORDIMG NUMBER:  19991207001746

PROPERTY USE AND DEVELOPMENT AGREEMENT, INCLUDING THE TERMS
AND PROVISIONS THEREOF:

RECORDED: FEBRUARY 21, 2003
RECORDING NUMBER:  20030221002536

MEMORANDUM OF DRAINAGE CONTROL, INCLUDING THE T ERMS AND
PROVISIONS TREREOF:

RECORDED: JULY 12,2004
RECORDING NUMBER:  20040712301325

COVENANT GEOLOGIC HAZARD AREA, INCLUDING THE TERMS AND
PROVISIONS THEREOF:

RECORDED: JULY 18,2065
RECORDING NUMPER: 2005071802400

NON-DELINQUENT TAXE> AND ASSESSME NTS.

GROUND LEASE DATED OCTOBER 1, 2002, BETWEEN BORROWER, AS
GROUND LESSOR, AND THE MUSEUM DEVELOPMENT AUTHORITY; AS
TENAT.

SURLFASE DATED OCTOBER 1, 2002, BETWEEN BORROWER AS SUBTENANT
AND THE MUSEUM DEVELOPMENT AUTHORITY AS SUBLANDLORD.

SHMION
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CONSTRUCTION AND FINANCE AGREEMENT
BEfWEEN THE CITY OF SEATTLE
AND
SEATTLE ART MUSEUM FOR WORK ON PUBLIC PARK PROPERTY
ASSOCIATED WITH OLYMPIC SCULPTURE PARK

This Agreement is entered into between The CITY OF SEATTLE, a Washington
municipality (“City”), and the SEATTLE ART MUSEUM, a Washington nonprofit
corporation (“SAM?™), aud is consented to by the MUSEUM DEVELOPMENT
AUTHORITY OF SEATTLE, a public corporation chartered by the City of Seattle
("MDA"), regarding the construction and financing of certain improvements associated
with the Olympic Sculpture Park (OSP) on public park property known as Myrtic
Edwards Park and Alaskan Way Boulevard.

RECITALS

A “he City approved a tax levy known as The 2000 Neighborhood Parks, Green
Spaces, [rails, and Zoo Levy as proposed by Ordinance 120024 and approved by Seattle
voters on November 7, 2000. One of the provisions of the 2000 Neighborhood Parks,
Green Spaces, Trails, and Zoo Levy was funding for a waterfront connection from Myrile
Edwards Paik to the Belltown Area. The design of the Olympic Sculpture Park together
with the Grant of Access realizes that objective by incorporating a public conuection
from Belitown to Elliott Bay via pedestrian pathways (at grade and ubove grade) and
skybridges over public rights of way.

B. OCn Cctober 24, 2005, the City of Seattle enacted Ordinance #115429, which
granted a Skybridge Permit (“Permit”) to 3AM tu construct and maintain for a period of
twenty-five (25) years, and renewable for an additional twenty-five (25) ycars upon the
conditions specified in the aforesaid Permit, two skybridges; one acress Elliott Avenue
and one across Alaskan Way. As a condition of that Perntit, SAM must execute and
deliver to the City a Grant of Access, which grants certain rights of public access over
and upon the skybridges and pathways within a Public Access Area as defined in the
Grant of Access; and

C. In addition to the above referenced legisiation, Grant of Access, and this
Construction and Finance Agreement, the City and SAM intend to enter into an
agreement regarding the operation and maintenance of certain eements of the OSP, the
aforementioned skybridges and pathways, and the City-owned Boulevard.

D. The City adopted Ordinance No. 121721 on February 2, 2005 designating
Alaskan Way to bc Alaskan Way Boulevard (a park boulevard) north of Broad Street and
south of the northern edge of Bay Sireet as a “park boulevard” and transferring
jurisdiction for the designated area from Seattle Department of Transportation to the
Department of Parks and Recreation (DPR) providing for transportation, trail and utility
purposes to continue.
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E. The above-described Alaskan Way Boulevard shall herealter, be referred to as
“the Boulevard. '

F. The Boulevard, as well as portions of Myrtle Edwards Park are supported by a
seawall which is a significant structural element supporting lands to its east.

G. The City and SAM have acknowledged the public benefits to be derived from a
consistent design philosophy applied to the Olympic Sculpiure Park, the connection to
the Boulevard and other improvemeits inciuding a salmon habitat restoration project at
the juncture of the shereling between the Olympic Sculpture Park and Myrile Edwards
Vark by installation of a natural beach. each of which is described in that agreement titled
“Design Agreement” executed by the City and SAM in accordance with Ordinance

No. 119982 approved June 12, 2000,.

H. Although it will consist of both privately owned and publicly owned property.,
both the privately owned land and tae publicty owned land will be operated by SAM as
the Olymprc Scuipture Park as provided in the Skybridge Ordinance, the Operation and
Maintenance Agreement and the Grant of Access.

L SAM has committed to contributing $2 million towards public improvemente
within the Olympic Seulpture Park as depicted in the 100% Construction Drawings for

the OSP.

L. The Museum Development Authority of Seattle, a public corporation chartered by
the Citv of Seattle ("MDA"}, is owner of the real property legally described on Exhibit 3,
attached to the Grant of Access and incorporated herein ("Parcei D" or "MDA Property").
For general reference only, that parcel is indicated with the letter D on Exhibit 2 to the
Grant of Access. MDA acquired the MDA Property from the City subject to use and
development restr.ctions, including the requirement that the MDA Property be used and
developed only as a sculpture garden, park or other open space as part of the SAM
Olympic Sculpture Park ("OSP"), with public access free of charge in perpetaity. MDA
also is lessee of the SAM Property under a Jease from SAM for the purpose of conducting
certain environmental work, subject to a sublease and operating agreement back to SAM.
SAM is developing the OSP on the SAM Property and, pursuant to a ground lease from
MDA, the MDA Property.

NOW. THEREFORE, in consideration of the Recitais and the mutual promises
and provisions hereinafter set forth, and for good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, the parties agree as follows:

AGREEMENT
Pursuant to the terms of this Agrecment, which is subject to approval by

appropriate Ordinance. the delivery of a fully executed Operation and Maintenance
Agreement, and conditioned upon delivery by SAM of the Grant of Access called for

Page 2 of 24
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under the Skybridge Permit and the completion of those improvemenis to the OSP set
forth in Section 5 of this Agreement, including installation of the Broad Street pathway,
the City agrees to pay SAM the sum of $2.1 as provided herein.

1. IDENTIFICATION OF PARTIES AND PROPERTY AFFECTED BY THIS
AGREEMENT

A. Properiy. This Agreement pertains to the Olympic Sculpture Park
(OSP) consiating of both privately owned and publicly owned lands including portions of
Alaskan Way (“the Boulevard™), as described in Ordinance No. 121721, together with
portions of Myrtie Edwards Park, all more specifically described m Exhibit A attached
hereto and as shown on the Map designated as Exhibit B, also attached.

B. Parties. The parties to this Agreement are the City of Seatile, the
Seattle Art Museum, which is developing the Olympic Sculpture Park. The MDA is
signing the Consent attached hereto.

2. EXHIBITS TO AGREEMENT
A. Exhibit A - Property Description
B. Exhibit B - Site Map
C. Exhibit C - Plans and Specifications for construction within Alaskan Way

and Myrtle Edwards Park as submitted and permitted for consiruction by
Scattle Department of Planning and Development

. Exhibit D -- Embayment Plan/ Seawall Buttressing Plan

E. Exhibit F — Skybridge Ordinance 115429 (“the Permit”) including form of
Grant of Access

F. Exhibit G — Operation & Maintenance Agrecinent

3. DEFINITIONS

A. “City” means The City of Seattle.

B. “*SAM” means Seattle Art Muscur.

C. “QSP” generally means the Olympic Sculpiure Park, including both SAM-
owned parcels and the city-owed Alaskan Way Boulevard (“the
Boulevard™).

D. “DPR” means Seattle Department of Parks and Recreation.

E. “SDOT” means Seattie Department of Transportation.

F. “Skybridges” means the two elevated pedestrizn and wheeichair accessible
walkways which are the subject of the Peimit.

G. “Eiliott Avenue Skybridge” means the clevated pedestrian walkway above
Elliott Avenue.
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H. “Alaskan Way Skybridge” means the elevated pedestrian walkway above
the Burlington Northern Santa Fe Railway (or lower-case railroad)
franchise area connecting Eioad Street to the Boulevard. The Alaskan
Way Skybridge includes the ramp, stairs and abutment where it connects
with Broad Sureet and the Boulevard

I. “BNSF” means the Burlington Nosthern Santa Fe Railway franchisc arca
in the Alaskan Way park boulevard.

J. “ProParks Levy” means The 2000 Neighborhood Parks, Green Spaces,
Trails, and Zoo Levy.

K. “Embayment” means the beach, which will be installed by SAM pursuant
1o the terms of this Agreement, at the juncture of the shoreline between vae
Olympic Sculpture Pack and Myrtle Edwards Park.

L. “Boulevard” means that postion of Alaskan Way north of Broad Strect and
south of the norzhern edge of Bay Street designated as park Boulevard by
Ordinance 121721, The term “the Boulevard™ excludes the ramp, stairs,
abutment and any other component that are part of the Alaskan Way
Skybridge, as ¢ :fined above

M. “Seawall Buttress” means *the buttressing for the seawall adjoining that
portion of the Boulevard te be constructed pursuant to the terms of this
Agrcement,

N. “Grant of Access” means an at and above grade pedestrian and wheelchair
accessible access area as provided in the Skbridge Ordinance and Grant
of Access.

0. “VEE” means the at and above grade structure stretching beiween Weslern
Avenue and Alaskan Way, upon which is located the pedestian and
wheelchair accessible pathway traversing the OSP.

P. “Connection Work” means the work which is the subject of this
Agrecment to make the Belltown 1o Waterfront pedestrian connection.

4. TERM

The term of this Agreament shall be five (5) years and shall terminate upcn
completion of the construction activities called for under its terins. The termination datc
may be extended by the City for an additional period not to exceed two (2) years, 1o allow
SAM to complete the worik called for herein, unless otherwise modified in writing upon
mutual agreement of the parties.
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3. PAYMENT

The work 1o provide the Belliown w Waserfont connection and the Boulevard
improvements consists of &ll of the following as depicted on the 100% (onstruction
Diawings: the paths {(including the Broad Strect path) and skybridges linking Western
Avenue to the Boulevard and the improvements to the Boulevard, to he constructed on
both land owned hy SAM and on public property, to create the Belltewn to Waterfrom
con.iection envisioned in the Pro-Parks 2000 Levy; referred 10 collectively as the
“Connection Work™.

A. Prerequisitcs io Payment. Upon compietion of the canstruction by SAM of the
Conrection Work, the City spall pay SAM an amount not to exceed S2.1 00,000
for the completed improvements. Payment of the City funds is conditioned upon
(a) the exc viticn of wid compliance with the material terms of this Agreement,
(b) SAM’s execution aad delivery to the City of the Grant of Access, in the form
contained in Exhibit E hereto. {¢} the execution of the Operating and M aintenance
Agreemi . attached as Exhibit F hcictor (dj Seattle City Counetl adoptior of
ordinances approving ciach of these Ayremenis.

B. Pursnant to the terms of this Agreement, SAM represents aid warranis (o the City
that prior 1o the commencement of construction of the impravemenis called for
herein, SAM shall have secured all of the funds, financing or cthier firm
commitments and siall have obiained all permits necessary to exceute all of the
wark depicted on ibe 106% construction driwings as described m this Agreement.

C. Upon substanial completion of the G onnecrion Work SAM shall within 30 days,
submit to the DPR | a detailed written pay request {or inveice) together with such
supporting documen:ation as DPR shall request. demonsirating to the satisfaction
of the City that SAM has incurred tiie expenses identified therein and has

completed the Cornection Work. 1lpon Paysical Completion of the Connection

Work, SAM sha!l certify to the City that all of tle Conuection Work of the project

lias been completed. ali paymen requests have been delivered to the Ciiy and all

of the contraciors, subconrtractors and material men of the project have been paid
and all taxes, wages and benefits have been pad or discharged. In the event that
the pay reguest is not complete or 1s lacking i necessary supporting
docurentation, DPR shall retum the same to SAM identifying the Jeficiencies 1n

writing and requesiing that SAM resubmit the pay .cquest. i the pay request s

deemed by DPR to be sufficie &, DPR shail inspect the Connectior Work, and

either accept or reject the Connection Work  In the event that DPR rejects the

Connection Work, it shall notify SAM in writing of any dericiency and SAM shall

undertake 1o remedy the deficiency before re-submitting the pay request. The City

will make cvery effort 1o review and reimburse SAM promptly upon of receipt of

a fully supnoried pay request. DPR approval and or payment of any payment

request or of any series o all such payment requests shall not relieve SAM or its

contracto. s o1 subconiractors of any obligation under this Agreement.
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6. PUBLIC WORKS

A. All project components to be constructed or installed on public property shall be
constructed as Public Works, e¥cept 1o the extent any work may be exempied by
law. Public Works are defined in, and subject to, the faws of the State of
Washington and the Seatile Muaicipal Code. SAM shall coorurate with the City’s
Drepartment of Executive Administration (DEA) Contreci Suavices 10 prepare or
direct the preparation of all bid packages and manage the bid process. SAM shall
be responsible for the gencration and management of all documer-iation necessary
to the administration of the proicct as a Public Work and shall submit the same for
approval.

B. Any and all bids, docutentation and processes shall be subject (o review and
approval by tae City’s Department of Bx_cdtive Sevices Administration (DEA),
Contraciing Services Division.

C. Prior to commencement of construction of any portion of the work described in
this Agreement that are to be constructed or installed on public property, SAM
shall furnish in a form and amount acceptable to the City such surety bonds and
proof of insurance as described below in Secuon 16 of this Agreement
(“Insurance and Bonds™).

D. DEA Contracting Services together with project management through DPR shali
administer all contract payments made by the City.

7. RIGHT OF ENTRY FOR CONSTRUCTION PURPOSES

This Agreement shall constitute the City’s permission ta SAM to enter upon and
construct the improvements as sho vn on the attached Exhibits B and C, and to enter
Aliskan Way to construct the improvements velating to the new sticetear trolley tracks,
sition and related facilities. All such work shall be constructed in accordance with the
ahove mentioned “Exhibits™ and subject to the conditions noted below. Provided,
however, this right of entry and consent to construction shall not relieve SAM of the
obligation to obtain any building or construction permit, shoreline permit, or other
permit, license or permission otherwise required for the conswruction of the improvements
called for herein.

8. FINAL PLAN REVIEW AND COMMENT

Prior to commencing any construction work, SAM shall provide DPR 100%
Construction Drawings (CDs) for final review and comment to assure that final Plans and
Specifications conformi to City Standards as noted below and 1o assure that they conform
to the agreed upon design. The form and format (including both paper and electronic
versions) of the CDs shall be as directed by DPR and SAM shall bear all expenses
associated therewith. Within 10 working days, DPR shall either approve the same or

(BN
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return thein for correction. Upon approval, SAM shall submit the approved 100%

Const uction Drawings to DEA, Contracting Services, for advertising any contract for
putlic bid, tc the extent bidding is required. SAM will assign to the City a non-exclusive
right, along with SAM, to use the drawings and designs to build the improvements within
the Boulevard and the Skybridges, subject to SAM’s architects approval. The review and
comment supplied by DPR shall not relivve SAM of the obligation to obtein any
necassary permits or relieve it of the oblization to conform to applicable design and
building codes.

9. CONSTRUCTION PHASE

A. SAM shall not commence construction witiin the Boulevard or the
Alaskan Way Skybridge, until it has been given written Notice to Proceed
by DPR. DPR. will not issue the Notice to Proczed until all of the
conditions of this Agreement have been met and all permiis necessary for
the construction of the work within Alaskan Way and for the Alaskan Way
Skybridge have been issued.

B. In administering any construction contract relating 1o the Boulevard and
the Alaskan Way Skybridge, SAM shall adhere to the following City
processes:

1). Reject any work that does not conform to the Contract Documernts
submitted to DPR. Reject and halt any work that is deemed to be
hazardous, in violation of code, or othierwise involve a health or
safety issue that jeopardizes a worker or the public at large.

2). Preparc Modification Proposals and Change Orders for approval
by DPR. A Modification Proposal is a written proposal originated
by SAM, and is required in each instance where SAM intends 1o
alter the appearance, usage or durability, product or feature of the
agreed design of any aspect of the work whether or not the same
will result in an increase in cost to the City and if so the full
amount of such iucrease, exclusive of taxes. A Change Order is a
written directive originated by the City directing SAM 1o execute
additional work and specifving the amount to he allowed therefore,
exclusive of taxes. Neither Modification Proposals nor Change
Orders shall be deemed to have any effect unless and until they are
signed by both DPR and SAM.

3). At the conclusion of the work aud prior to the City’s Final
Acceprance SAM shall fumish DPR with two (2) original compiete
sets of: Mylar drawings (“‘record” drawings). reflecting the final
“a5-built” condition of the Project. When originals are submitted,
they shall be on City-approved Mylar. The “record” drawings shall
also be provided to DPR in: electronic format (Auto CAD 2000 or
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later version) on compact discs as vector diagrams and delivered
with Mylar drawings. Black background prints are not acceptable.
The clectronic media shall be compatibie with City of Scattle CAD
Lins Weight and Symbols and additionally SAM shall furnish one
CD with all files in PDF format. SAM will assign to the Citya
non-exclusive right, along with SAM, to use the drawings and
designs to huild the improvements within the Boulevard and the
Skybridges, subject io SAM’s architects approval.

4). $AM shall review for accuracy and provide to DPR, contractor
copies of ail maintenance manuals, which may include operating
manuals, equipment brochures, paint schedules and maierial
brochures, to DPR, bound in loose lea{ binders, appropriately
tabeled, indexed and tabbed. SAM shall develop and provide, at
physical completion, and shall upon completion, furnish the

Management Plan as provided in the QOperation and Maintenance
Agreement.

10. PLACEMENT OF ARTWORK

A.

For any work contracted for by SAM after the date of this Agreement that
will be located within the Boulevard, the Elliott Avenue Skybridge, the
Alaskan Way Skybridge, the Embayment, or Scawall butiress, SAM shall
not contract for, nor shall it place any artwork including any works of
visual art including any painting, wural, drawing, print, sculpture, mosaic
or still photograph, as the same are defined in the Visual Artists Rights
Act (VARA) 17 US.C. § 101, asnow enacted o2 hereafter modified, ,
without first having either (i) determined that ¥ ARA will allow removal
or relocation of the artwork or (i} obtained from the artist a writlen waiver
and agreement in a form approved by the City, waiviug any right to the
permancnt emplacement of said artwork, and which written waiver and
agreement grants to SAM and to the City the right of, remo val or
relocation of said work. In contracting for any maps, visitor guides or
directories. SAM shall require that the contract therefore specifically
exclude the same from the defined coverage’s afforded artwork by VARA.

The existing agreements for the creation and placement of the fountain
entitled, Fa ..er and Son, by artist Louise Bourgeois, at the entry plaza
with the Boulevard, allow SAM to relocate the work, subject 10
consultation with the artist and concurrence with the oversight committee.
For any other work acquired or contracted for by SAM before the date of
this Agreement, SAM will not place any work coveied by VARA on the
Boulevard, the Elliott Avenue Skybridge, the Alaskan Way Skybridge, the
Embayment, or Seawall buttress that cannot be removed or relocated
pursuant to VARA or pursuant to the terms of any agrecment or waiver
with the artist.
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SAM will indemnify, defend and hold harmiess the City from any claims,
actions, suits, liability, luss, costs, expenses of damages of every kind and
description arising under VARA for any work ni” ~~d by or with the
permission of SAM on the Boulevard, the Ei enue Skybridge, the
Alaskan Way Skybridge, the Embzyment, or Seawail buttress.

THIS NEXT SECTION 11 NOW COMBINED WITH SECTION 5

11. EQUAL OPPORTUNITY AND OUTREACH
As it pertains to any portions of the work executed on publicly owned land,

A.

As it pertains to activity governed by this Agreement, SAM shall not
discriminate against any employee or applicant for cmployment because
of race, religion, creed, age, color, sex, marital status, sexual orientation,
gender identity, political ideology, aneestry. national origin, or the
presence of any’ sCusery, mental or physical handicap unless based upon a
wona fide occupational qualification. SAM shall ake affirmative action to
ensure that applicants are employed, and the employces are treated during
employment, without regard to their creed, religion, race, age, color, sex,
national origin, marital status, political ideology, ancesiry, sexual
orientation, gender identity, or the presence of any sensory, mental or
physical handicap. Such action shail include, but not be limited to the
following: employment, upgrading, demotion, or transfer, recruitment or
recruitment advertising, layoff or Lermination, rates of pay, or other forms
of compensation and selection for training, including apprenticeship.
SAM shall post in conspicuous places, available 0 employees and
applicants [or employment, notices as pi ovided by the City of Seattle
setting forth the provisions of {his nondiscrimination clause.

SAM shall encourage the use of women and minority employees and
apprentices on this project and encourage outreach efforts in employment
opportunities. Outreach efforts may include use of targeted solicitation
lists, advertisemelis in publications directed to underrepresented

communities, providing student internships or apprentice opportunities,
noting SAM’s Equal Employment Opportunity (EEO) policy in
solicitations, emphasizing EEO and outreach policies within SAM and

using the services of available minority community and public
organizations to perform outreach

Page 9 of 24 ( &

2N0 s U

*INTNNOOG KL 40 ALITVAD 3HL OL

IDILON SIHL NYHL ¥VZ10 $S37 S HiRvdd SiHL N INIWNNOCA IHL 4

HOLON

e



12, NONDISCRIMINATION IN EMPLOYEE BENEFITS

To the extent SMC Chi. 20.45 is applicable to this Agreement on any portions of
the work to be executed on publicly owned land; SAM shail have the following

obligations:

A.

13.

Corapliance With SMC Ch. 20.45: SAM, as it pertains 1o any constructicn
activity governed by this Agreement, shall comply with the requircments
of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such
requirements, under which the SAM is obligated to provide the same or
equivalent benefits (“equal benefits™) o its employees that are involved in
{he construction activity govemned by this Agreement with domestic
partners as the SAM provides to its employees with spouses. Al the City’s
request, the S£M shall provide complete information and verificaiion of
the SAM’s compliance with SMC Ch. 20.45. To the extent SMC Ch.
20.45 is applicable to this Agreement, then failure to cooperate with such a
request shall constitute a material breach of this Agreement, after
delivering a written notice and expiration of the time for under Section 25
(Defauit) below. (For further information about SMC Ch. 20.45 and the
Equal Benefits Program Rules call (206) 684-0430 or review information
at http://cityq/&(’am'e.lIe!./conrrac{fet]ualbeneﬁls. J

Remedies for Violations of SMC Ch. 20.45: = If and to the extent SMC
Ch. 20.45 is applicable 10 this Agreement, then any violation of this
Section 13 shall be a material breach of this Agreement for which the City,
after delivering a written notice and expiration of the time for under
Section 25 (Default) below, may:

1). Require SAM to pay actual damages for each day that SAM igin
violation of SMC Ch. 20.45 during the term of the Agreement; or

2). Terminate the Agreement: or

Impose such other 1emedies as specificaily provided for in SMC
Ch. 20.45 and the Equal Benefits Program Rules promulgated
there under.

(%7
—

OTHER LEGAL REQUIREMENTS

General Requirement: SAM, at no expense to City shall comply with all
applicable laws of the United States and the State of Washington, the
Charter and ordinances of City; and rules, regulations, orders, and
directives of their administrative agencies and the officers thereof.
Without limiting the generality of this paragraph, SAM shall specifically
coinply with the following requirements of this section.
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Licenses and Similar Authorizations: SAM at no expense to City, shall
secure and maintain in full force and effect during the term of this
Agreement all required licenses, permits, and similar legal authorizations,
and comply with all requirements thereof.

Use of Recycled Content Papet: SAM shall use, whenever commercially
reasonable and practicable, recycled content paper on all documents
submitted to City in accordance with SMC 20.60.218.

Americans With Disabilities Act: SAM shall comply with all applicable
provistons of the Americans With Disabilities Act of 1990 (ADA) in
performing its obligations under this Agreement. Failure to comply with
the provisions of the ADA chall be a default subject to the notice and cure
provisions of Section 25 below.

Fair Contracting Practices Ordinance: SAM shall comply with the Fair
Contracting Practices Ordinance of the City of Seattle (Ordinance
1196G1), as amended. Conduct made unlawful by that ordinance
constitutes a breach of contract. Engaging in an unfair comniracting
practice may also resuli in the imposition of a civil fine or forfeiturc under
the Seattle Criminal Code as well as various civil remedies.

INDEMNIFICATION

SAM, by entering into this Agreement, hereby releases the City from any
and ali claims resulting from damage or loss 10 its own property and does
covenant and agree for itself, its successors and assigns, The City of
Seattie, 12 at all times indemnify, defend and save harmless The City of
Seattle from ail claims, actions, suits, liabilily, loss, costs, expenses or
damages of every kind and description (excepting only such damages that
may result from the sole negligence of the City), which may accrue to, oF
be suffered by, any person or persons and/or property of properties,
including without limitation, damage or injury to SAM, its officers,
agents, employees, contractors, invitees, tenants and tenants’ invitees,
licensees or its successors and assigns, by reason of the maintenance
operatioti OT use of improvements or any portion thereof made pursuant to
this or any other agreement between the parties hereto regarding the OSP.

In any action against the City of Seattle, by any employee of SAM, its
contractor, subcontractors, sub-subcontractors, agents, or anyonc directly
or indirectly employed by any of then, the indemnification obligation of
this Section shall not be limited by a {imit on the amount or type of
damages, compensation, or benefits payable by or for SAM, its contractor
or any subcontractor under RCW Title 51, the Industrial Insurance Act, or
any other employee benefit acts. Likewise, any City indemmification in
the event of concurrent negligence shall not be timited by RCW Title 51.

pu—
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In addition, SAM and the City each waives immunity as 1o the City of
Seattle only or SAM only, as applicable, in accordance with RCW Titie 51
and shall require that in any construction contract, that it shall require its
contractor to waive such inununity.

C. Ifit is determined by a court of competent jurisdiction, that RCW 4.24.115
applies to this ordinance or that other concurrent negligence has occurred,
then in the event claims or damages are caused by or result from ihe
concurrent negligence of.

1. The City, its agents, contractors or employces; or

2). SAM, its agents, contractors, or employees.

Then each party shall indemnify the other to extent of that party’s negligence.

15. [NSURANCE AND BONDS
A. INSURANCE. The following minimum insurance requiremenis

shall apply 1o this Agreement.
1). Coverage’s and Limits of Liability

a). SAM Liability Insurance. SAM, at no expense o the City,
shall maintain continuously throughout the Term of this
Agreement Commer :ial General Liability (CGL) and
Automobile Liability insurance with a limit of liability of
not less than $10,000,000 each occurrence of combined
single limit bodily injury and property damage for claims
occurring on, in or about the OSP property.

b). SAM Property Insurance. During the course of
construction, SAM shall maintain all builders risk property
insurance on the improvements within the Boulevard with a
limit of liability of not less than the sum of the total
construction contract values, the total design consultant
contract values and sales tax. SAM shall cause its property
insurer(s) to provide an insuzer’s waiver of subrogation in
favor of the City.

2). Consultani and Contractor Insurance.
a). SAM shall require that all design team members,
construction management consultants, program

management consultants and environmental consultants on
the project with whorm it contracts that render professional
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).

b).

c).

services on the OSP project maintain professional lability
insurance with a minimum limit of liability of §1 ,000,060
each clair or any greater limit that SAM deems prudent.

During the course of construction, SAM shall cause ail
contractors to maintain CGL and Automobile Liability and
Umbrella/Excess insurance as requived with a limnit of
liability of not less than $5,000,000 each occurrence of
combined single [imit bodily injury and property damage
for claims eccurring on, in, or about the OSP property.
CGL insurance shall include Premises/Operations,
Products/Completed Operations, Contractual Liability,
Independent Contractors and Stop Gap/Employers
Liabihity. SAM shall, in addition, incorporaie subparagraph
B. herein (“Terms and Conditions™} in all contractor
agreements.

During the course of construction, SAM shall cause all
contraciors te maintain Worker’s Compensation insurance
in accordance with the provisions of Title 51 of the Revised
Code of Washington (RCW) and contractors shali be
responsible for ensuring that workers compensation
insurance is in force for any subcontractor. Additionally, if
the scope of work requires working in, on or around a
navigable waterway, the contractor and any subconiractor,
if legally required to do so, shall maintain Urited States
Longshore and Harbor Workers Act (USL&H) caverage
and Jones Act in compliance with Federal & utes. Ifthe
contractor is qualified as a self-insurer in accordance with
chapter 51 RCW, it shall so certify to the SAM and to the
City.

Terms and Conditions

a).

b).

As respects SAM and contractor Hability insurance, the City
shall be an additional insured for primary and
noncontributory limits of liability as documented by a copy
of an additional insured eudorsement or a copy of blanket
additional insured policy wording.

Limits of liability referenced herein are minimum limits
only and shall not be construed as limiting neither the
liability of SAM or ary SAM contractor nor the liability of
any insurer of SAM or any SAM contractor.
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c). Insurers shall have a minimum A- VI A.M. Best's rating
unless procured under the provisions of chapter 48.15
RCW or otherwise approved by the City.

d).  Insurers shall provide 45 day written notice of cancellation
to the City in accordance with chapter 48.18.290 RCW,
except 30 days for insurance policies procured under the
provisions of chapier 48. 15 RCW and 10 days for non-
payment of premium.

2). Cucrent certification of insurance, including a copy of an
additional insured endorscment or a ¢Opy of blanket
additional insured policy wording, shall be maintained o
file with the City at the address specified in Section 13
{(“Notices™) of this Agreement.

BONDS

Prior to the commencement of any work under the provisions of this
Agreement, SAM shall furnish the following:

). Payment and performance bonds for 106% of the ¢stimated
constructicn cost of the work to be perforimed for the Alaskan Way
Skybridge, including all Change Orders and staie sales tax, ina
form acceptable to the City. No payment or performance bond is
required if the Contract Amount is $25,000 oy less and Contractor
agrees that the City may, in lieu of the bond, retain 50% of the
Contract Amount for the period allowed by RCW 39.08.610.

ADDITIONAL BOND SECURITY

In addition to the foregoing, and upou notice from the City, SAM shall
require any vontractor to promptly fumish additional security required to
protect the City and person: supplying labor or materials required by the
Contract Documents if:

i). The City has a reasonable cbiection to the surety; or

7). 4y surety fails to furnish reports on its financial condition if
requested by the City.

ENVIRONMENTAL INDEMNITY

The parties acknowledge the existing Environment Agreement berween the City
and SAM dated December 7, 1999 {“Environmental Agreement”). No change of nghts,
ions, or responsibilities under the existing Environmental Agreement shali occur
as a result of this Agreement, except as expressly provided in this section. SAM shall be
respousible for any and all costs that arise from or are related to soil remeval, if required,
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d, to the extent required to complete SAwd’s construction
:,f the OSP. Such cosis include, but are not limited to, disposal of comaminated soil or
groundwater that is removed during construction replacement of material that is capping
contaminated soil and is disturbed during construction mitigation measures required by
permitting authorities, and worker safety measures required for construction on a

contaminated site. The Consent Decree means the “Prospective Purchaser Consent
Decree Re: The Former Unoca: Seattie Marketing Terming

| Property, Seattle, WA,
entered under King County Superior Court No. 99.2-5(G226-4 SEA on Decamber 7, 1999
The Consent Decree a8 stipulated above will be held in place until such ume the project 18

complete, at which time the resirictive covenants wili remain in perpetuity.

and recapping of soil, if require

N

17. EQUALITY IN CON TRACTING:

SAM shall comply with the requirements of the Citv's “Equality in Contracting
Ordinance” (SHC 20.42.010 2t seq). In addition to the other requirement of that act,
prior to advertising to bid any portion of thc Connection Work exccuted on publicly
owned property, SAM and the Director of DPR shall adopt a plan, developed in
consultation with the Director, to afford Women and Minority Businesses the maximum
practicabie opportunity to directly and meaningfully participate on City Contracts. Yhe
plas shalf inciude specific measures the Contract awarding authority will undertake to
increase the participation of Women and Minority Businesses. -4 Contract awarding
authority shall make efforts 9 comply with any goals established in the plan for that
Contract awarding authori'™’ under these provisions for public works, consultant services
and procuring goods ot services. The Contract awarding authority may also establish
aspiration goals for the participation of Women and Minority Businesses in a particular

City Contract on a case-by-case basis.
i8. GOVERNING LAW

Except as provided it the preceding sentence, the City and SAM retain all rights
and obligations as set forth in the Environmental Agreement. This Agreement shall be
governed by the laws of ilie State of Washington. Venue of any action brought by one
party against the other under this Agreement shall be in King County Superior Court.

16. NOTICES

All notices required o be given under this Agreement shall be i writing and
cither delivered personally or sent by United States Certified Maii, postage prepaid,
return receipt requested, to the appropriate a
as shall be provided by written notice. Notice shall be deemed communicated to the
parties 3 business days from the time of mailing if mailed as ¢

J
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ddresses listed below or at such other address

-cvided in this section. For
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convenience purposes only, und not 10 satisfy the requirement to give written notice,
copics of notices also may be given by other meant.

If 1o SAM: Seattle Ari Muscum
P O BOY. 22000
Seaitle, WA 98122
Telephone: 200 654-3160
FAX: 2006 654-3:35
Al Director

if o City: City of Seattle
Department of Farks and Recreation
100 Dexter Avenise i1
Seattle, WA 98109
Aun: Superintendent of Parks and Reereation

20. CONTRACTUAL RELATIONSHIP

The relationship of 3AM to the City by reason o this Agreement shail be that of
an independeidt contractor. T his Agrezment does noi autiorize SAM 1o act as the agent
or Icgal representative of the City for any purpu_. - hatsouver. SAM is not granted any
express or implied right or authority lo assume or create any obligation or responsibility
on behalf of or ia the rame of the City or to bind the City tn any manacr or thing
whatsocver,

21 NO CONFLICT OF INTEREST

SAM confirms that SAM doeg not have a business interest or a close family
relationship with ar: ¢ City officer or employee who was, s, or will be involved  the
consultant selection, negotiation, draiting, signing, administration. or evaluating SAM’s
performance. As used in this section, the term “SAM” shall include any employee of
SAM who was, is, or will be involved in the negotiation, drafting, signing,
administration, or performance of the Agreement. As used in this section, the tena “close
family relationship” refers to tiie following: spouse or domestic pariner; @y dependant
parent, parent-in-law, child, son-in-law, or danghter-in-law; or any parent, parent-in-law,
sibling, uncle, aunt, cousin, nicee or nephew residing in the househnld of a City officer or

employee described above.
22. ERRORS AND GMISSIONS; CORRECTIONS

SAM shall be responsible for the professional quality, technical accuracy, and
coordination of all designs, drawings, specifications, and other services furnished b or
on the behalf of SAM under this Agreement SAM, without additional compensalicrn,
shall correct or revise any errsrs or omissions in the designs, drawings, specifioations,
and/or other work immediately uj~ notification by tie City atalevel commensurate
with the professional quality, tect, +i.. ++ accuracy and coordination maintained on similar
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projects in the State of Washington. The .bligaton provided fur in this section with
respect 1o any acts or oraissions during the term of this Agreement shall survive any
termination or expiration of this Agreement.

23 INTENTIONALLY OMITTED

24. DEFAULT, CURE, REMEDIES, DISPLY E RESOLTITION
A. Defauit and Cure. Upon being given written notice of failure to

perform or comply with 1 term or condition of this Agreement, the
qotificd party shall promgply nindertake such reasonable steps as
¢hall be necessary to cure the specified failure. IT that party fails to
promptly undertake reasonable sicps to perform or comply, or fails
to cure the specified failure within 60 days afler writlen notice is
given, that party shall be deemed to be in default of this
Agreement. Provided, however, that in the cvent that the parties
agre that cure cannot reasonably oceur within such 60-day period,
then the Parties shali agree upon .- sasonable | ~riod of time for the
dutaulting party to affect a curc. 11" at the end of that additional
period of timie cure has, not been made, that party shatl be deemed
in defanit of this Agreement. Failure io cure afier the applicable
time period shall be an “Event of Default.” i the parties are
participating in dispute resolution under Section 25(D), then the
time period for eure shall net commicnee until completion of the
dispuie reselution.

Receiver. The appoiiment of & receiver 1o take possession of all
or substantially ail of the asseis of SAM or other action taken or
suffered by SAM under any bankruptcy, reorganization, or oiher
statute of similar nature, if such receiver or action has nol been
reieased, cischarged, dismissed, of vacated within 60 days, shall
constitute a breach of this Agreement, and the breaching party
shall be in default of this Agrecment.

Remedizs. 1 there is an uncured Event of Default of this
Agreement, then the non-defaniting party shall have all rights and
remedies at law or in equity. It the uncured Event of Default
relates to a fundamental obligation under this Agreement, then the
non-defaulting party shail have the right to terminate this
Agreement. Any proposed termination due to an vncured Event of
Defzult by SAM shall require compliance with Ordinance

No. 118477 (Initiative 42). Upon any termination by the City for
an uncured SAM Event of Default, the City in its discretion may
retain the park improvements as constructed within the Boulevard
and Alaskan Way Skybridge, but not any artwork, for the use of
the public, or may require SAM 1o demolish said improvements
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and restore the site to its condition at the time of the execution of
this Agreement. Sam shall remove all art works fiom public
property within 60 days of the termination of the Agreement and
shall inc 1onify the City against any and all losses relaed to such
art works during the removal period and shall, in addition to the
obligations arising under the indemnity provisions of this
Agreement indemmify, defend save and hold the City harmless
from any claim, defense or other Jegal action arising under the
Visual Artisis Rights Act (VARA) 17 G.S.C. § 101, as now
enacted ¢ 1 hereafter madified.

D. Dispute Resolution. In the cvent that eny disputc or
misunderstanding arising ander this Agreement concerning SAM’'s
or the City’s performance cannot be resolved through amicabic
1egotiations, between SAM’s Prajess Manager and the City’s
Project Manager, the matter skall be referred to the
Superintendent, Scattle Parks & Recreation Departiment and
SAM’s senior exeentive(s). If such officials do net agree upon a
decision, the parties shall then submit the matter (o 3 non-binding
alternate dispute resolution process.

DELETED SECTION 76 TO ELIMINATE REDUNDANCY
25. PUBLIC SAFETY

During construction within the Boulevard, SAM, its contractor or agent shall
provide such sccurity measures as decmed appropriaie 10 proteci public safety. incleding,
bui not limited to, vehicle or pedestrian barmicades, fencing, flaggers or other traffic
controls, as necessary.

26. PUBLIC ACCESS DURING CONSTRUC TION

A. S AM shall ensure safe and continuous public access over the Boulevard to
all trail users including, but not limited to pedestrians, bicyclists and
others at ail times during the construction of the improvements described
hesein, but subject to temporary closure in coordination with DPR, by
SAM when prudent for safety during construction activities. Adequate,
safe detours throughout the Boulevard and Myrtle Edwards Park, or
temporary closures, will be provided as circumstances merit. SAM wili
provide project signage and public notice along all wrails at least one (1)
month prior to the start of any construction activity. Signs shail be erected
facing the traveled portions of the Boulc . ard providing information
concerning the work and the use of the Boulevard. Signs will contain
information regarding any notices of detour or other relevant information.
Signs shall be no smaller than 24 by 36 inches, weather resistant,
constructed of ¥ inch MDO {plywood) painted white with black lettering.
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B. During construction, SAM chall also ensure safe public access over the
Boulevard to “Special Events,” including but not limited to the Fourth of
Julv celebration, City approved festivals and such other events that may be
approved by the City’s Special Events Committee.

27. LOCKS, CITY MAINTENANCE ACCESS, AND EMERGENCY
ACCESS

SAM shall provide keys to gates and other barriers that may be installed
throughout the Boulevard portion of the OSP to the DPR Engineer for the purpose of
providing easy access to Myrtle Edwards Park and other adjacent properties for
maintenance purposes and for any inspection or testing that may be required. Further,
SAM shall provide Master Keys to Seaile Police and Fire Departments to allow
emergency access during hours that the OSP may be closed to public access.

28. HAZARDOUS MATERIALS STORAGE AND USE

SAM shall not store any hazardous materials such as, but not limited to,
pesticides, herbicides, paints, thinners, rodanticides, gasoline or other fuels on, or in, any
area accessible to the public. No hazardous materials shall be stored on the Alaskan Way
portion of the OSP. Any and all uses of hazardous materials within the Boulevard shali
be consistent with Seattle Parks and Recreation Department’s Best Management
Practices.

29. EMERGENCIES

SAM shall respond to emergencics by contacling the appropriatc emergency
service providers such as Police, Fire, etc. The City shail provide SAM wilh appropriate
contact names and telephone numbers foi response 10 emergencies involving damage 1o
City property, reports of incidents of criminal activity or other emergencies occurring
during normal working hours. Incidents occurring after normal werking hours (5:00 pm.
through 8:00 a.m.) affecting City property, except the Skybridges, should be reported to
the DPR Duty Officer at (206} 91 5.6249 or (206) 952-4583. Incidents related to the
Skybridges should be reported to Seaitle Department of Transportation at 684-0391
between the hours of 8:30 a.m. and 4:30 p.m., and to 684-ROAD (7623) afier hours,
weekends and holidays. Incidents involving hazardous materials or other environmental
conditions posing a threat 10 human fife or health should immediately be reported by

telephone to the 911 dispatcher.
30. STANDARDS, SPECIFICATIONS AND PLANS

All construction related activities undertaken pursuant to this Agreement will be
consistent with the approved 100% Construction Drawings.
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31. PUBLIC INVOLVEMENT

During consiruction, SAM shall provide effective and ongoing public notice of
events related to the construction project contemplated in this Agreement.

32, 30 UTILITIES

The Boulevard and Myrtle Edwards Park are underlain or otherwise burdened
with various public utilities including but not limited to electric utility lines, gas lines,
gtorm drainage, combined sewer outflows, sewers and possibly others. SAM, its
contractors and sub-contractors shal be solely responsible for the protection of
andergronnd utilities from damage caused by SAM’s construction activities and shall
comply with all applicable laws and rules relating to the protection of underground
utilities, including without limitation RCW 19.122.010, ct. ses. SAM agrees L0 have its
contractors and subcontractors take such steps as are necessary to protect the public’s
safety and use of the utilities during and after the time of construction. In the event that
any underground utilities are damaged by SAM’s construction activities, SAM shall be
responsible for the cost of any repair. To the extent that utilitics are required to be
relocated to acconnnodate the construction project contemplated in this Agreement, SAM
shall bear full responsibility for all expenses and Habilities related to said relocations.
Further, SAM shall require its contractors, subcontractors, employees and others engaged
in excavation at the site to call “dial a dig” (1-800-424-5555) at Jeast 24 hours prior to
any required excavation. Provided, however, that reliance on a locate service shall not
relieve SAM and its contractors and subcontractors of liability for any damage caused to
any such utilities.

33. INSPECTION

A. City will undertake such quality assurance inspections as it deems
necessary to confirm compliance with this agreement.

B. SAM will be responsible for assuring free and regular access to all City
inspectors responsibie for assuring the quality of all improvements snd
compliance with all applicable regulations, codes, ordinances or cther
effective instruments of law. SAM will assure that the Plans and
Specifications attached hereto as Exhibit C are implemented and inspected
consistent with City Inspection. Further SAM will be responsible for any
and all materials-testing and laboratory work necessary to ensure the
quality and safety of the improvements as installed and all such testing and
analysis shall be carried out consistent with applicable City standards for
such testing and analysis.
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34 PLANT SELECTION, INSTALLATION, AND
ESTABLISHMENT

Notwithstanding the Plans and Specifications attached as Exhibit C, SAM shall
also ensure that the installation of all landscaping within the Boulevard will be
accomplished consistent with the following: All plants will be selected from healthy
stock, free of diseases and defects; all plants will be appropriately sized at planting to
realize maximum coverage and proper piant health in the mimmum amount of tirne
reasonable for the species; soil will be appropriate to the species selected and amended
accordingly; and irrigation will be adequate and appropriate to the species and planting
objectives defined in the landscaping plans. Any and all contracts entered into by SAM
for planting within Alaskan Way shall include a three (3) year plant establishment
warranty. SAM’s plant maintenance obligations afier acceptance of the Connection
Work by the City are set forth in the Operations and Maintenance Agreement.

35. AUDIT

Upon request, SAM shail permit the City, and any other governmental agency
involved in the funding of the project (*Agency™), 1o inspect and audit ull pertinent books
and records of SAM, any SAM contractor, or any other person or cntity that performed
work in connection with or related to the OSP, at any and ail times deemed necessary by
the City or Agency, including up to six years after the final payment or release of
withheld amounts has been made under this Agreement. Such inspection and audit shall
accur in King County, Washington or other such reasonable location as the City or
Agency selects. SAM shall supply the City with, or shall permit the City and/or Agency
to make  copy of any books and records and any portion thereof. SAM shall ensure that
such inspection, audit and copying right of the City and Agency is a condition of any
subcontract, agreement or other arrangement under which any other person or entity is
permitted to perform work under this Agreement.

30. PROJECT COMPLETION

Upon completion of construction of the Boulevard and the Alaskan Way
Skybridge, SAM will notify the City’s project manager at DPR in writing, and DPR shall
make its final inspection. 1f there are deficiencies in either the work or other performance
required of SAM under this Agreement, DPR shali prepare and deliver to SAM, “punch
lists” defining such items as it may deem incomplete or unsatisfactory, whereupon SAM
shall undertake to remedy all noted deficiencies, whereupon it shal re-notify DPR that
the werk is completed. At such time as all of the Connection Work and other
performance required of SAM under this Agreement is determined by DPR to be
completed, the City shall preparc and deliver a written notice of completion to SAM.
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37.

MISCELLANEQUS PROVISIONS

-Amendments: No modification of this Agreement shall be effective unless

in writing and signed by an anthorized representative of each of the parties
hereto.

Binding Agreement: This Agreement shall not be binding until signed by
both parties. The provisions, covenants and conditions in this Agreement
shall bind the parties, their legal heirs, representatives, SucCessors, and
assigns.

Applicable Law/Venue: This Agreement shail be construed and
interpreted in accordance with the laws of the State of Washington. The
venue of any action brought hereunder shall be in the Superior Court for
King County.

Remedics Cumulative: Rights under this Agreement are cumulative and
nonexclusive of any other remedy at law or in equity.

- Captions: The titles of sections or other divisions of this Agreement ar¢

for convenience only and dc not define or limit the contents.

Severability: [f any term or provision of this Agreement is determined by
a court of competent jurisdiction to te invalid or unenforceable, the
remainder of this Agreement shall not be affected thereby, and each term
and provision of this Agreement shall be valid and enforceable to the
fullest extent permitted by law.

Waiver: No covenant, tenu o condition or the breach thercof shall be
deemed waived, except by written consent of the party against whom the
waiver is claimed, and any waiver of the breach of any covenant, term or
condition shall not be deemed to be a waiver of any preceding or
succeeding breach of the same or any other covenant, term or condition.
Neither the acceptance by the City of any performance by the Consultant
after the time the same shall have become due nor payment to the
Consultant for any portion of the Connection Work shall constituie a
waiver by the City of the breach or default of any covenani, term or
condition unless otherwise expressly agreed to by the City, in writing.

Entire Agreement: This document, along with any exhibits and
attachments, constitutes the entire agreement between the parties with
respect to the financing and construction of the OSP Park improvements;
separate agreements have been prepared related to Skybridges, and
Maintenance and Operations. No verbal agreement or conversation
between any officer, agent, associate or emplosee of the City and any

officer, agency, employee or asscciate of the Consultant prior to the
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execution of this Agreement shall affect or modify any of the terms or
obligations contained in this Agreement.

Negotiated Agreement: The parties acknowledge that this is a negotiated
agreement, that they have had the opportunity to have this Agreement
reviewed by their respective legal counsel, and that the terms and
conditions of this Agreement are not to be construed against any party on
the basis of such party’s drafismanship thereof.

J. Time of Essence; Force Majeure: Time is of the essence of this Agreement.

Any delay, stoppage, or prevention of a party’s performance (“Delay”)
under this Agreement due to Force Majeure shall excuse the performance
of the party affected for a period of time equal to the Delay. However, the
parties shall take reasonable steps to nrinimize the length of Delay. “Force
Majeure” shall mear: a Delay attributable to any strike or other labor or
industriz] disturbance, civil distarbance, inability to secure customers,
materials, supplies, or labor through ordinary sources, any changes in
applicable laws or the interpretation thereof, or any tightening, earthquake,
fire, or other cause beyond the reasonable conirol of the party for whom
performance is required or iis contractors or representatives.

Third Party Beneficiaries: There are no third-party beneficiaries to this
Agreement
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IN WITNESS WHEREOF, in consideration of the terms, conditions, and covenants
contained herein, or attached and incorporated and made a part hereof, the parties have
executed this Agreement by having their representative’s affix their signatures beiow.

Dated: _ , 2005

CITY: THE CITY OF SEATTLE

"INZWN00A

By:.
Name: Greg Nickels

Title; Mayor, signing by authority of Ordinance No.
Date:

SAM: SEATTLE ART MUSEUM, A Washington nonprofit corporation

By:
Name:

Title: Chairperson of Board of Trustees
Date:
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CONSENT BY MUSEUM DEVELOPMENT AUTHORITY

The MDA is signing this Consent as the fee title owner of the MDA Property (Parcel
D) and as lessee of that certain lease for the SAM Property (Parcels A and B), as
described in Recital J, for the sole purpose of consenting to the terms and conditions
of this Agreement between the City and SAM. In addition to SAM’s rights under the
ground lease for the MDA Property, the MDA hereby consents to SAM’s entry upon,
construction of and operation of the improvements upon the MDA Property and the
SAM Property. The MDA hereby consents 10 SAM’s acting on its behalf in all
malters related to the execution and implementation of the terms of this Agreement.
The MDA shall have no liability or obligations under this Agrecment to SAM or to
the City, except for MDA’s agreement to execute the Grant of Access.

MUSEUM DEVELOPMENT AUTHORITY OF SEATTLE,
a public corporation chartered by the City of Seattle

By:__
Print Name:
Print Title:

October 31, 2005
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Author’'s Neme: Heather Marx

Duate (Hard-Coded): November 8, 2004

Name of Companion Legislation- DPR OSP Trensfer FISC Final.doc
Version #.3,

Form revised March 16, 2004

FISCAL NOTE FOR NON-CAvITAL PROJECTS

Department; ..onutact Person/Phone: DOF Analyst/Phone:
Seattle Parks and Heather Marx, OPM, 684-5493 | Tyler Running Deer, 684-8075 j
Recreation Paula Hoff, DPR, 615-0368 |

—1

Legislation Title:

AN ORDINANCE relating to the portion of Alaskan Way associated with the Olympic Sculpture
Park; designating the portion of Alaskan Way between Broad Street and Bay Street as a park
boulevard; amending Appendices I and I{ to Ordinance 117569 and to Title 15 of the Seattle
Municipal Code (Description and Maps of Park Drives and Baulevards); transferring
administrative jurisdiction over that portion of Alaskan Way from the Seattle Department of
Transportation to the Departmet of Parks and Recreation; and providing for continued use of
the site for transportation and utility purposes.

Summary of the Legislation: This legislation designates a portion of Alaskan Way
{from Bay St to Broad St) as a park boulevard and transfers administrative jurisdiction for
that portion of Alaskan Way from the Seattle Department of Transportation to Seattle
Department of Parks and Recreation (DPR). This will allow DPR to extend the
regulations for City of Seattle park lands to this property. As a park boulevard, the parcel
will function as an extension of Myrile Edwards Park, provide public shoreline access and
serve as an element of the Olympic Sculpture Park, although it tecknically remains Seattle
street right-of-way. It also names DPR as the lead agency in the event of any
contamination clean up.

Rackeround; The City has been working closely with the Seattle Art Museum (SAM)
over the last few years to lay the gronndwaork for developing the Olympic Scuipture Park
project. The City has entered into a number of agreements with SAM that relate to the
development of the Olympic Sculpture Park. These include a Design Agreement (Ord.
119982, June 12, 2000) and an agreement addressing the responsibility for contamination

of rights-of-way {Council Resolution 30089, adoptc:! November 29, 1999).

If this legistation passes and the site has been transferred to Parks and designated as a park
boulevard, the City and SAM will develop an agreement that addresses patk
improvements, maintenance and operation, seawall repair, replacement and liability,
security, access and other issues. When the terms of this agreement are known and the
fiscal impacts are identified, an ordinance wili be transmitted to the City Council for full
consideration.
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Author's Name. Heather Marx

Date [Hard-Coded): November 8, 2604

Name of Companion Legislation: DPR OSP Transfer FISC Finai.doc
Version #:3

X This legislation does not have anv financial implieations. SDOT has agreed 10
maintain the property in its current condition until such a time when the park is
developed. Consequeritly no additional operation and maintenance funds are needed at
this time. However when the park is developed there will be additional operation .nd
maintenance costs. These will be fully addressed in the fiscal note which will
accompany anticipated legislation related to an Operations and Maintenance agreerent
between Parks and SAM.

o
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City of Seattle

Gregory J. Nickels, Mayor

Office of the Mayor

November 23, 2004

Honorable Jan Drago
President

Scattie City Counctl
City Hall, 2™ Floor

Dear Council President Drago:

[ am pleased to transmit the attached Council Bill that proposcs ransferring Jurisciction over a
portion of Alaskan Way (from Bay Strect 0 Broad Sireet) from the Seautle Departnent of
Transportation (SDOT) to the Department of Parks and Recreation {DPR), and desiznates that
portion of Alaskan Way as a park boulevard. This designation wiit allow DPR o0 apply the
regulations for City of Seattle park lands to this propeny. Once the property has been designated as
a park boulevard, it will functio as an extension o. Myrtiz Edwards Park, provide public shorelne
access, and be ready 10 serve as an eicraent of the Olympic Sculpture Park. !

The City is working closely with the Seartle Art Museum (SAM) to develop a joint City/SAM
Maintenance and Operation Agreement for this section of Alaskan Way and other elements of the
project. Fexpect to bring an agreement betore you in the next few months that will address the
following: park improvements, access, mainienance and operation; seawall repair, replacement and
lianility: vending; securily; and other issues.  SAM is planning te break ground on the Olympic

Sculpture Park project in 2005,

This legislation supports the creanon of the Olympic Sculpture Park, which will provide additional
open space. waterfront zccess and trail linkages in this densely popuiated and unde -served arez. ]

Thank vou for your consideration of tus legistation. Should you have .uesuons, please contact
Paula Hoff at 615-0368,

(S{xcercly_ ¢ p \\ Y
A\ Sé/ ’ e
N ! \\,w\ ~ \\_:,,/ \
GREG NléiiELs 2
e /
Magor of Sex\n:e (
ce: Honarablp Membersofthe.Seaitle ¢ m&g

e ————

5 AN,
600 Fourth Avenueg 7 Floor. P.O. Box 94749, Seattle, Wa 93124.4749 q}\b \
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Tel: {206) 684-1000, TDD: L2061 34-S811 Fax: 12063 684-3360. E:mail: mavors.office Q&\é\\;} }
An equal enploymeni oppartumity, affirmative action employer. Acenmmodations for peopie with disabilities provided upon requesh .~ ;

FOILON

Q JHL &

000 ZHL 20 ALTVIO IHL OL 3NA St L

“INZWN
I51L0N SIHL NVHL ¥V3T0 SS31 SI 34 SIHL NI LNSNAOO



Agon Bert

9/7/05

DPR OSP O&M Agrecment ORD
Version #3

Sorm res ed Devernber 4. 2N

FISCAL NOTE FOR CAPITAL PROy . . IS ORLY

rDﬁepartrmc-nt: Contact Person/Phone: __DOF Analyst/Phone:
i Parks and Recreation | Paula Hoff 615-0368 | Aaron Bert 684-2176 B

Legislation Title:

AN ORDINANCE relating to the Olympic Sculpture Park: authorizing the execution of a
Constriction and Finance Agreement and an Operation and Maintenance Agreement between
the Seattle Department of Parks and Recreation and the Seattle Art Museum, concerning their
roles in development, construction and operation and maintenaice of portions of Alaskan Way
Bouievard that will be operated as part of the Olympic Sculpture Park.

Summary and backpround of the Legislation:

Council Bill authorizes the Seatile Department of Parks and Recreation (DPR) and the Seattle
Art Museum (SAM) to cnter inte a Construction and Finance Agreement ihat wili give SAM
the authority to make improvemerits on the public property on the Alaskan Way Bouievars and
certain areas within Myztle Edwards Park. These improvements will provide an outdoor
sculpture park that is free and open to the public. In addition, this Council Bill authorizes DPR
1o enter into an Operations and Maintenance Agreement that delineates DPR and SAM roles in
onerating and maintaining the public property on the Alaskan Way Boulevard and cerfain &..as
within Myrtle Edwards Park that will be improved as part of the Olympic Scuipture Park VOSP)
project.

Numerous City planning documents identify the need for additiunal public open space and the
desire for public space for the arts that is free and oper: to the public. The OSP aciively fulfills
this need. As part of the OSP, in December, 1999 SAM acquired two upland parcels aud one
tideland parcel in Belitown from Unocal. The City of Seattle purchased the 10 Broad Street
property in 200t and Ordinance 120305 authorized the Superintendent of Parks and Recreation
to negotiate the transfer of the 10 Broad Street property to the Museum Development Authority
for inclusion in the development for the OSF. A letter from SAM accompanied Ordinance
120305, authorizing the purchase of 10 Broad Street, in which SAM committed to contribute $2
miltion in privately raised funds towards public improvements on the Aiaskan Way Boulevard.

The DPR and SAM entered into a Design Agreement in June of 2000, which began a
cooperative design effort resulting in the final design concept for the OSP, including what is
now referred to as the Alaskan Way Boulevard and improvements to Myrte Edwards Park. An
underlying agreement has always existed which states the OSP will be free of charge and open
to the public, and will create a seamless connection from Belltown to Myrtle Edwards Park.

On November 7, 2000, City voters approved the Neighborhood Parks, Green Spaces, Trails,
and Zoo Levy (2000 Parks Levy). One of the provisions of the 2000 Parks Levy was funding
for a waterfront connection from Myrtle Edwards Park to the Belllown Area. The desigr of the

| OSP incorporates an elevated pedestrian walkway allowing for pedestrian connections frem _J
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Aaron Bernt
9/7/05

DPR OSP O&M Agreement ORI

Version #3

LBro'ﬁd Street to Myitle Eawards Park, as well as providing an at grade connection for pedestrian |

and non-motorized vehicles over the Alaskan Way Boulevard.

-

4

Project Name:

Project LY

Project Location:

Start Date:

End Date
r e - =Y

OSP - Olympic
Sculpture Park
Devel./Alaskan
Way
Improvements

K731006

3130 Alaskan Way

June 2000

TBD

Project MName:

Project LD.

Project Location:

Siart Date:

fnd Date

OspP -
Bellitown/Lower
Queen Anne

i Waterfront

! Connections

K733135

3130 Alaskan Way

July 2001

TBD

s Please check any of the following that apply:

‘This legislation creates,

funds, or anticipales a nesw CIP Project.

‘This legislatign does not have any financial iroplications,

X This legislation bus financial implications.

__Appropriations: e e

Fund Name and Depurtment Budget Conuset ! 2008 12006 Anticipated |

Number Level*® Appropriny-.a ,  Appropriation
TOTAL [ N/A " o

Notes: This legislation does not resuitin any new appropriation.

Spending Plan and Fulure Ap
Spending Pian and Budget

ropriations for Capital Prajects:

26805

2006 | 2007

2608 | 2009

2010

l Spending Plan

Totz;l"\

[ A ———

Current Year Appropriation
Future Appropriations

Nates: This legislation does not result in any new appropriation.

appropriated in prior years.

Funding source: ldentify funding sourc

the expecied level of funding from each source.

tD

The $2.1

00,000 was

es including revenue generated from the project and
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Auron Bert

977/05

DPR 058 O&N Agreement ORD
Version #3

Funding Seurce {Fund 2005 2000 3 2007 2608 1609 2010 Total |
Name and Number, if
applicable) ]
i

TOTAL ] ]

Notes: This legislation does not resuli in any new appropriation. The funding souvrces or

ihis project have been Shoreline Pari: Improvement Fund, 2000 Pro Parks Levy Fund,
Cumulative Reserve Subfund and private donations. No revenue has been generated.

Bond Financing Required:

Type Amount | Assumed ‘Term Timing ixpected 7
faterest Rafe Annual Debt
o Service/Tayment i
-
L TOTAL N/A ]
Uses and Sources for peration and Maintenance Costs for the Project:
Q&M 2008 2006 2067 2008 i 2009 ; 2010% Total
Uses .
Start Up
On-going 5420 | 8,630 | 8840 | 11,550 | 37,440
Sources (itemize) i
General Fund 8,420 8,630 8,840 | 11,550 | 37,440
Notes:

The increased maintenance tasks associzte with the shoreline component of this project
includes restoration of native plants and removal of invasives along the beach area and along
the water front, increased litier and garbage pick up, general shoreline cleaning, pericdic

inspection of shoreline, soil, sand and rip rap condition and minor concrete work®.

Additional costs will also include increased utilities (water). fuel, operating and maintenance
equipment and supplies, efc. Myrtle Edwards Park is located in high use area and increased
use is expected with the shoreline improvements coupled with the larger components of the

OSP project. The cosis identified above include a 2% inflation factor each year.

#The O&M estimate does rot inclade the costs of maintaining the seawall butiress, rip rap
replenishment or embayment renu-ishment, as these are considered major maintenance costs.
See chart below. Additionally, his estimate assumes that SAM will take responsibility for
the first three years of plant establishment beginning in 2607 in 2010, our cos!s include

maintenance of the new plants. If the scope of the project or responsibility for the

maintenance components changes. the O&M costs will need to be reevaluated accordingly.

bt

ML S0 ALNTYND BHL 0. 3NC SELE

IN3W00C 3

IOLLON SiHL NVHL HY310 88371 S1 3Wvd

‘3OLLON

- SIHL M LNSWNNOCT AHL 2

et g



Aaron Bert

97/05

DPR OSP Q&M Agreemers ORD
Version #3

Periodic Major Maintenasnce cosis for the projeet:

Major Maintenance Jtem Frequency Cost Likely Funding Som‘ce_!
Rip Rap Replenishment 10 years 200,000 | CRF and Possibly Beach |\
for Seawalil Buttress Maintenance Trust Fund |
Embayment 10 years 50,000 | CRF and Possibly Be:ch
, Maintenance Trust Fund
r TOTAL '

|

Funding sources for replacement of praject:

‘ N/A

]

What is the financial cost of not implementin

o the legisiation:

The City would lose an opportunity for a significant cor
underserved area, that is tree and open to the public. The
connections from Belitown to the shoreline and Myrtle Edwards P
contributed $4,358.000.00, from a variety of funding sources, t
property and development of the Olympic Sculpture Park.

e What are the possible alterpatives t

stribution of park space, in an
OSP will provide seamless
ark. To date, the City has
oward the purchase of

o the legislation that could achieve ihe same or

similar ebjectives: These agreements are the result o
Museum and the City to allow the Olympic Sculpture

City owned property.

& Is the legislation subject to public hearing requircments: NO

f negotiations between the Seattle Art
Park project to move forward, utilizing

o Other Issues (including long-term implications of the legislation):

N/A
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City of Seattle

Gregory J. Nickels, Mayor

Office of the Mayor
Qciober 4, 2005

Honorable Jan Drago
President

Seattle City Council
City Hall, 2 Floor

Dear Council President Drago:

1 am pleased to transmit the attached proposed Council Bill that authorizes the Superintendent of Parks and
Recreation to enter into an Operations and Maintenance Agreement, and a Constructicn and Finance
Agreement, with The Seattle At Museum (SAM) for the Olymipic Sculpture Park.

SAM has agreed to develop an 8.5 acre outdoor sculpture patk, calied the Olympic Sculpture Park (OSP).
that will be open to the public at no charge. In addition to the City-owned property on Alaskan Way
Boulevard, the OSP includes parcels that are Jocated between Western As enuc and Alaskan Way and
Broad and Bay Streets, which are owned by SAM. The OSP will provide a seamless connection and
pedestrian trails from Belltown to Myrile Edwards Park.  The City Council has approved several pieces of
tegislation supporiing this project, and has allocated public funds toward the OSP’s design and
development.

The Operations and Maintenance Agrecement authorized by this Bill will definc the Department of Parks
and Recreation’s and SAM’s refative roles and cesponsibilities for operating and maintaining the public
property on Alaskan Way Boulevard and arcas within Myrtle Edwards Park, which will be improved as
part of the OSP project. The Construction and Finance Agreement will authorize SAM 10 make
improvements to Alaskan Way Boulevard and certain areas within Myrtie Edwards Park.

Thank you for your consideration of this legisiation. Should you have questions. please contact
Paula Hoff at 615-0368.

Sincerely, -

C)}\\ A P\f&\f/%

GREG NICKELS
Mayor of Seattle ("

cc: Honorab Members of the Scattle Cilym

600 Fourth Avenue, 7% Fioor. P.0. Box 94749, Seattle, WA 98124-4749

Tel: (206} 684-4000. TDD. {206)684-8811 Fax: {206) 684-5360, Exmail: mayors.office@searile.gov /‘r-'—\\\
An equal employment opportunity. aftirmative action employer Accommadations for people with disabilities provided upon rec(uc
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OPERATION AND MAINTENANCE AGREEMENT
BETWEEN THE CITY OF SEATTLE
AND
SEATTLE ART MUSEUM

This Agreement is entered into between The CITY OF SEATTLE, a Washinglon
municipality (*City”), and the SEATTLE ART MUSEUM, a Washingion nonprofit
corporation (“SAM"), regarding the operation and maintenance of both the Alaskan Way
Boulevard lying adjacent to the City’s Myrtle Edwards Park and SAM's planned
Olympic Sculpture Park.

RECITALS
A. The City and SAM intend to enter into an agreement regarding the

Maintenance and Operation of City-owned property adjucent to and within
Olympic Sculpture Park which is described in that agreement entitled
“Design Agreement” exccuted by the City and SAM in accordance with
Ordinance No. 119982 approved June 12, 2000.

B. The City approved-h tax levy known as The 2000 Neighborhood Parks,
Green Spaces, Trails, and Zoo Levy as proposed by Ordinance
No. 120024 and approved by Seattie voters on November 7, 2000.

C. One of the provisions of the 2000 Neighborhood Parks, Green Spaces,
Trails, and Zoo Levy was funding for a waterfront connection from Myrtle
Edwards Park to Belllown. The design of the Olympic Sculpture Park
realizes that objective by incorporating an elevated pedestrian walkway
allowing for a pedestrian connection from Broad Street 1o Myrtle Edwards
Park, as well as providing an at grade connection for pedestrian and non-
motorized vehicles over the Boulevard.

D. The City adopted Ordinance No. 121721 on February 2, 2005, designating
Alaskan Way to be Alaskan Way Boulevard (a park boulevard) north of
Broad Straet and south of the northern edge of Bay Street and transferring
jurisdiction for the designated area from Seattle Depariment of
Transportation to the Departinent of Parks and Recreation (DPR)
providing for wansportation, rail and utility purposes to continue.

E. The above-described Alaskan Way Boulevard shali hereafter be referred
10 as “the Boulevard.”

E, The Boulevard is supported by a seawall which is a significant structural
element supporting lands to its east.

G. The City and SAM have acknowledged the public benefits from a
consistent design philosophy being applied 0 the Olympic Sculpture Park
| T
Page 1 of 20 &t}
g‘.EW

‘ZOLLON

ST 1 T SiHL NI ININN00A 3HL i

INTINNDOM THL 40 ALITVAD 3HL OL 3NA S) 4

AOLLON SIHL NYHL Y310 8




=~

r

and the portion of the Roulevard. The improvements to the Boulevard and
the proposed elevaied pedestrian walkway are the subject of separite
Construction and Finance Agreement and Skybridge Permits, respectively,
all us approved by the City Council.

Although most of the Olympic Scuipture Park will be privately owned and
operated by SAM, it will generally be open to the public. The Alaskan
Way Skybridge and Boulevard will have the appearance of being
incorporated into the OSP, and the Boulevard will be open to the public at
the same times as the adjacent Myrtie Edwards Park.

The Skybridge Permit will authorize SAM to construct and operate sky
bridges connecting their property across Elliott Avenuc and to connect
their property east of the Burlington Northern Santa Fe railroad tracks to
the Boulevard. ’

As a condition to the City entering into the Construction and Finance
Agreement and this Operation and Maintenance Agreement, SAM will
grant to the City of Seattie an easement as provided in the Skybridge
Ordinance that authorizes the Skybridge Permit for Alaskan Way. Said
easements shall be subject to acceptance by appropriate City Council
action.

As depicted in the 100% Consiruction Drawings for the OSP, SAM will
construct a salmon habitat restoration project at the juncture of the
shoreline between the Qlympic Sculpture Park and Myrtle Edwards Park
by installation of a natural beach.

As depicted in the 100% Construction Drawings for the OSP, SAM will
construct buttressing for the seawall and salmon restoration adjoining the
Boulevard at the time of development of the OSP (Seawall Buttressing).
The parties wish to provide for the maintenance and operation of the OSP,
the Boulevard, the Seawall Buttress and Embayment and Alaskan Way
Skybridge in this agreement.

SAM has committed to contributing $2 million towards public
improvements within the Olympic Sculpture Park as depicted in the 100%
Construction Drawings for the OSP.

NOW, THEREFORE, in considerution of the Recitals and the mutual promises and
provisions hereinafter set forth, and for good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties agree as follows:

Page 2 of 20 77BN
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AGREEMENT

1. IDENTIFICATION OF PROPERTY AFFECTED BY AGREEMENT

This Agreement pertains to the Clympic Sculpture Park (OSP), the Boulevard as
described in Ordinance No. 121721 and portions of Myrile Edwards Park, all more
specifically described in Exhibit A attached hereto and as shown oi the Map designated
as Exhibit B, also attached.

2. EXHIBITS TO AGREEMENT

Exhibits attached to and made a part of this Agreement include:

A
B.
C

D.
E

Exhibit A — Property description and survey

Exhibit B — Site Map

Exhibit C — Plans and Specifications for construction within Alaskan Way
and Myrtle Edwards Park as submitted and permitted for construction by
Seattle Department of Planning and Development.

Exhibit D - Embayment Plan/ Seawall Buttressing Plan

Exhibit E - Ordinance No. 121721, passed January 24, 2005

3. TERM.

The initial term of this Agreement shall be ten (10) years from the date of
execution, unless otherwise modified in writing upon mutual agreement of the parties. At
the end of the initial term, SAM may elect to exiend this Agreement for up to two
additional periods of twenty (20) years each, by delivering written notice of extension to
the City, not later than 9G days before the expiration of the term, and provided SAM is
not then in default.

4. DEFINITIONS

0w

mE o

“City” means The City of Seattle.

“SAM” means Seattle Art Museun.

“OSP” means the Olympic Sculpture Park, both SAM-owned parcels,
SAM-leased parcels and Alaskan Way Boulevard.

“DPR” means Seattle Department of Parks and Recreation.

“§DOT” means Seattle Department of Transportation.

“Skybridges” means the two elevated pedest-ian and non-motorized
vehicle walkways in the Olympic Sculpture Park, one over Elliott Avenue,
connecting SAM-owned land parcels and one over the Burlington
Northern Santa Fe Railroad franchise area, connecting the SAM-owned
parcel to the Boulevard.

“Elliott Avenue Skybridge” means the elevated pedestrian walkway above
Elliott Avenue.
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“Alaskan Way Skybridge” means the elevated pedestrian walkway above
the Burlington Northern Santa Fe Railway franchise area and the
Boulevard. The Alaskan Way Skybridge includes the ramp, stairs and
“butment where it connects with the Boulevard.

~BNSF" means the Burlington Northern Santa Fe Railway franchise area
in Alaskan Way.
“ProParks Levy” means The 2000 Neighborhcod Parks, Gl’ﬁel}'f‘ Spaces,
Trails, and Zoo Levy. /
“Embayment” means the natural beach, installed by SAM, at the junciure
of the shoreline between the Olympic Sculpture Park anel Myrtle Edwards
Park.

“The Boulevard” means that portion of Alaskan Way “north of Broad
Sireet and south of the northern edge of Bay Street designated as a park
Boulevard by Crdinance No. 121721 (or, west of the BNSF franchise
area). The term “the Boulevi 1" excludes the ramp, stairs, abutment and
any other component that wre pait of the Alaskan Way Skybridge, as
defined above. .

“Seawall Butiress” means butiressing for the seawall adjoining that
portion of Alaskan Way north of Broad Street and south of the northern
edge of Bay Street.

“Easement” means the easement as provided in the Skybridge Ordinance
that authorizes the Skybridge Permit for Alaskan Way.

PARK OPERATIONS

A.

Overall Operation_and Programs: SAM will operate the OSP consistent
with park and cpen space purposes in a clean, safe and inviting condition
for the public. SAM will curate and manage artistic programs throughout
the OSP, subject lo patt (d) below. SAM recognizes that the Boulevard
will retain its status as a public park and wili manage it in a way that is
consistent with that status.

Hours of Operation and Public Access: The Boulevard will be open at the
same times as Myrtle Edwards Park, subject to temporary closure for
repairs ot maintenance, security or other similar circumstances. The City
wiil coordinate with SAM regarding the times and method of any limited
vehicular access or other special access across the Boulevard by the City,
vendors or other persons invoived in conducting Special Events (as
defined in subsection (H) below). The Boulevard shall not be closed for
private or public events, but access over the Boulevard may be modified
during Special Events by mutual agreement of the DPR and SAM.

1), For the portions of the OSP (including the Skybridges) other than
the Boulevard, SAM (a) wili determine {ne hours of operation.
which are generally expected to be daily. from dawn to dusk,
provided however. that SAM may limit access o SAM owned
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portions of the OSP and Skybridges for SAM special events not to
exceed more than five (5) times per year, each event 10 be no
longer than one day in duration.

2). Public access throughout the OSP will be from marked entrances
along street frontages. Walls and/or security fencing will sepaﬁue
the Boulevard from the railroad tracks.

3). The City, King County and other governmental agencies will have
24-hour emergency access, as well as access for maintenance
vehicles, to Myrtle Edwards Park across the Boulevard. The
Boulevard will be available for pedestrian and non-motorized
vehicle use, viewing, seating, and for all other purposcs
accommodated in a public buulevard.

Rules and Hours of Operation: SAM shall adopt, subject o review by
DPR. reasonable rules and regulations governing conduct within the
Boulevard. The rules governing public conduct on the Boulevard shall be
the same as those applicabie to any other City park as defined within
Chapter 18.12, The Park Code. Seattle Municipal Code. SAM shall have
the right to enforce rules and regulations for the OSP, including SAM’s
right but not obligation to enforce rules and regulations on the Boulevard,
in addition to the City's enforcement.

Art Curation: SAM shall exclusively control and decide the content,
sefection, display, timing, arrangement. ard all other aspects of ail artwork
and sculptures within the entire OSP. The location of art work in the Park
Boulevard must provide for access for maintenance and utility vehicles.
Should any inquiries, disputes or complaints arise regarding: a) the
content; b)selection; ¢) display; d) timing; ¢) arrangement; and f) all
othcr aspects of all artwork and sculptures, including educational,
temporary and performance-based work (collectively referred 10 as
“SAM'’s art curation”, it shall be the sole responsibility of SAM to respond
and redress and SAM shall defend. indemnify, save and hold harmless, the
City and its officials and employees from any claim for monetary damage
or other relief that shall arise from or be relaied to SAM’s art curation.

VARA and Placement of Artwork Upon and Within the Boulevard:

1.) For any work contracted for by SAM after the date of this
Agreement that will be located within the Boulevard or upon the

. Elliott Avenue Skybridge or Alaskan Way Skybridge, SAM shall
1ot contract for, nor shall it place or permit the placement of any

' ariwork including any works of visual art including any painting,
mural, drawing, print, sculpture, mosaic or still photograph, as the

same are defined in the Visual Artists Rights Act {(VARA) 17
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U.S.C. § 101, as now enacted or hereafter modified. without first
having either (i) determined that VARA will allow removal ~
relocation of the artwork or (ii) obtained from the artist a writie..
waiver and agreement in a form approved by the City, waiving any
right to the permanent empiacement of said artwork upen or within
the Boulevard or the Eiliott Avenue Skybridge or the Alaskan Way
Shybridge, and which grants 1o SAM and 1o the City the right of
remova! or relocation of said work.

2). The existing agreements for the creation and placement of the
fountain entitled, Father and Son, by artist Louise Bourgeois, at the
entry plaza with the Boulevard, allow SAM to relocaie the work,
subject to consultation with the artist and concuirence with the
oversight committee. For any other work acquired or contracted
for by SAM before the date of this Agreement, SAM will not place
any work covered by VARA on the Boulevard, the Elliott Avenue
Skybridge, the Alaskan Way Skybridge, the Embayment, or
Seawall Buttress that cannot be removed or relocated pursuant o
VARA or pursuant to the terms of any agreement or waiver with
the artist. :

3). SAM will indemnify, defend and hold harmless the City from any
claims, actions, suits, liability, loss, costs, expenses or damages of
every kind and description arising under VARA for any work
placed by or with the permission of SAM on the Boulevard, the
Elliot Avenue Skybridge, the Alaskan Way Skybridge, the
Embayment, or Seawall Buttress.

Fees and Concessions: SAM may charge admission fees for use of the
pavilion building, garage or other structures such as temporary buildings,
tents or others as may be erected from time to time (not including bridges)
within the OSP except that SAM shall not charge for admission to, or for
ase of, Park Boulevard. SAM shall have the exclusive right to operate and
retain revenues from any c. cessions, gift shop, Special Events, services
or group admissions within OSP, including Park Boulevard and the
Skybridges.

Annual Report and Calendar: SAM shall produce and deliver an “Annual
Report and Calendar™ to DPR each calendar year no later than March 1.
The Annual Report and Calendar shall include, but not be limited to, the
following:

D). A statement attesting to the status of outstanding permits, operating
agreements.  warranties  or otrer matlers pertaining 1o
improvements or activities occurring or having occurred during the
prior 12 months fcr the Park Boulevard.
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1854
~

Descriptions of any and ail proposed operational or maintenance
changes proposed 16 be instituted within the forthcoming 12
months including but not limited o changes in hours, security
arrangements, fees. new concessionaires or any other changes
which may create or change obligations of the City or differ from
the agreement herein.

Emergencics: SAM shall responc to incidents involving injury io any
person or damage to the subject property by cont cting the appropriate
emergency service providers such as Police, Fire, etc. as necessary. The
City shall provide SAM appropriate contact sames and telephonc numbers
for response 10 eMErgencics involving damage to City property, reports of
incidents of criminal activity or other emergencies. In addition to
FEPOFLING <O eMErgency services, SAM shall aiso report all such incidents
to DPR within 24 hours of the occurrence. Incidents involving hazardous
materials or other cnvironmental conditions posing a threat to human life
or health should be immediately reporied by telephone to the 911
dispatcher. P

Special _Events: “Special Events” shail inelude the Fourih of July
celebration. Hemp Fest, and any other festivals, holidays or events
sponsored or permitied by the City for Myrile Edwards Park. The City
will require event sponsors utilizing Myrtle Edwards Park, (€ adequately
protect sensitive vegetation, artwork and other improvements in the
boulevard Boulevard, Skybridges and Embayment Arcas. Furthermore,
the City will require a trash and debris removal plan. Additicnally, SAM
may undertake special security precautions for artwork, landscaping or
other improvements in the Boulevard and the Skybridges during Special
Events such as but not limited 1o tempesary fencing.

6. MAINTENANCE:

SAM and the City shail have the follrving maintenance .esponsibilites,

respectively.

These responsibilities cover the Boulevard, the Embayment, and the

Seawall Buttressing (maintenance and repair of the sky bridges is covered in the
Skybridge Permit, and ihis Agreement does ot cover the OSP portions owned by SAM).

A,

Custodial Respoasibilities: SAM shall perferm all grounds custodial work
throughout the Boulevard. including but not limited to litter pick up,
garbage collection and disposal, cleaning of hard surfaces, sweeping of
trails. keeping drainage structures clean and free of debris and disposing of
materials collected in such activities; and performing ail trail and sidewalk
maintenance.
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Turf Mainteaance: SAM shall maintain all turf within the Boulevard
including but niot limited 10 Lrass mowing, lawn irrigating, trimming,
edging. and fertilizing and ali other turf culural practices.

Plantine Bed and Trce Mainte:.1oe: SAM shall maintain all planting beds
and trees within tire Boulevasd including but not limited 1o weeding,
pruning, fertilizing and irvigating to at least & standard consistent with the
DPR publicetion “Landscape. Horticulure and Urban Forestry  Best
Management Practices”™ published in September 2004 and periodically
revised and updated.

Utility_Services: SAM shall be responsible for all utility services and
utility costs associated with maintaining the Boulevard, including but not
Jimited to, clectricity, gas, waler, sewage, waste waler and such other
utilities as may be necessary. The City and SAM shall instatl, at SAM’s
expense, separae meters or methods 1o idertify those utility costs to be
paid by SAM. SAM shail be responsible for notifying affected utility
providers of th 1 {SAM’s) responsibility fer all utility accotnts affecting
the site. The o . shall have no responsibility for utilities to serve any
portion of OSP.

Irrigagion: SAM shall perform al! normal maintenance of the irrigation
system within the Boulevard, such as winter shut down, veplacement of
heads and risers and all other genzral maintenance and repairs necessary to
keep the sysiem operationally functional and in good order. SAM shall
also be responsible within the Boulevard for the maintenance of the
irrigation controls, training of staff regarding use and repair of irrigation
cquipment, and cperating ar, and all compuier sysiems (including
telephone lines if any) controlthng the irrigation systems. Any and all
changes to computer sofiware programs controlling the irrigation system
shall be reviewed and approved by the DPR prior to installation. Such
approval shall be reasonably granted and approved in writing.

Graffiti Removai: SAM shall be responsible for all graffiti removal within
the Boulevard. All graffiti skall be removed within 24 hours to ihe extent
reasonably possible.

Trai! and Pathway Mainmenance: SAM shall be responsible for all regular
trail and pathway maintenance within the Boulevara, includiag bw not
limited to, patches, repairs and seul coats or overtays. The timing and
necessity of repaving or other structura: repairs to differential settlement,
cracts, potholes and dips in trails or pathways greater than .5 inches n
thickness and greater than 1 square foot, wiil be joinily determined by
SAM and DPR and will be scheduled to limit disruptions to public use
within the Boulevard.

Page 8 of 20

FALLON

v SIHL NEINSRNCOC 3HL St

DOG IHL 40 ALTYND BHL OLANG SE L

IOILON SiHL NVHL ¥¥310 $827 81 3N

NINN

3



H. Accessibility: To the extent applicabie, SAM will comply with the

Americans with Disabilities Act.

1. Sigins: SAM shall be responsible for maintenance and replacement of all
signs within the Boulevard including, but not limited to, direciion signs,
regulation notices, descriptive signs asse. .ed with ert work and any and
ail other signs that are necessary for the orderly operation of the site. Trail
and pathway signs throughout the Boulevard will be consistent in design,
size and appearance widi trail and pathway signs within OSP. SAM will
replace the sign at the entrance to Myrtle Edwards Park.

1. Hazardous Material Storage and Use: SAM shall not store any hazardous
materials such as. but not limited to, pesticides, herbicides, paints,
thinners, rodenticides, gasoline or other fuels, on or in any area accessible
to the public. No hazardous materials shall be stored on the Boulevard.
Any and all vses of hazardous materials within the Boulevard shall be
consistent with DPR’s Best Management Practices. )

K. Water Bills: SAM shall be responsible for all water bills incurred within
the Bowlevard. In the event that the water source for-this area is within
Myrtle Edwards Park. SAM shall be responsible for fastalling sub-meters
to measur the usage for Alaskan Way. Upon receipt of any invoices for
said sub-meters, City shull prompily forward /them snd SAM  shall
promply pay them. City shull be responsible for all warer bills incurred
for Myrtie Edwards Park including the Emibayment arca.

7. CONTRACT MAINTENANCE

All construction or repair work, including maintenance performed under
contract within the Boulevard shall be conducted as a “pablic work” as defined in RCW
39.04 and SAM shall adhere to all applicable State and City of Seattle Public Works laws
including those imposed under RCW 39.12.020. except 10 the extent any work may be
exempted by faw. The City will consult with SAM on the appropriate means by which o
procure and contract for such work and SAM shall not advertise for or undertake any
such public work without City approval. Al work compleied pursuant to this seciion
shaii be inspected and approved by DPR prior to being deemed complete.

3. MANAGEMENT PLAN

Upon the opening of the Boulevard as part of QSP, & -1 shall produce znd
deliver 1o the City four copies of a written Management Plan outlining the proposed
maintenance activities including custedial activity and proposed replacements of turf,
pavement, signage or other facility components. The Management Pian shall be updated
by SAM when in the opinion of the City it 1s reasonably necessary 10 do so. SAM will
submit to the City any proposed significant changes to its Management Plan. The City
shall review the Management Plan or any revised Management Plan, thirty (30) days of
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receipt and request revisions or acknowledge acceptance. 11 the City does not submit
comments within that thity (30) day period, it shall be deemed 1o have accepted the plan.

9. SEAWALL BUTTRESS

The City shali maintain the Seawall Buitress constructed by SAM as agreed to n
the separate OSP Construction and Finance Agreement. The City shall undertake annual
inspections of the Seawall Ruttress and such additional inspections as conditions may
warranl. A copy of any reports of said inspections shall be submitted to SAM for review
and comment and the City and SAM miay discuss any planned repairs. For a period of
three (3) years after installation, SAM shall guarantee installation on the Seawall
Butiress, with a warranty on all materials, save for a catastrophic collapse due to an act of
god.

10. SHORELINE EMBAYMENT

A. During the plant establishment period, but no longer than three (3) years
after plant installation, SAM shail be responsible for routine maintenance
of the niand vegetation and intertidal plantings related ¢ Embayment
focated in Myrile Edwards Park, and thereafter the City shall maintain and
replace such plantings. Al other maintenance within the confines of
Myrile Edwards Park shall be the responsibility of the City including but
not limited to “beach replenishment” us needed.

B. The parties acknowledge that the pasticular plant locations, types and sizes
were designed and selected, and funded by several agencies, lo foster
salmon enhancement. Consequently, SAM (during plant establishment)
and the City (afier plant establishment) shall maintain and repluce any
dead or diseased plants with the ame type and size and in the same
tocation, unless mutuaily approved by SAM and DPR.

11. LOCKS. CITY MAINTENANCE ACCESS, AND EMERGENCY ACCESS

SAM shall provide keys to gates and other barriers that may be installed
throughout the Boulevard to the Parks Engineer for the purpose of providing easy access
to Myrtle Edwards Park and other adjacent propetties for maintenance purposes. Further.
SAM shall provide Master Keys to Seatile Police and Fire Departments lo allow
emergency access during hours that the OSP may be closed to public access.

12. EQUAL OPPORTUNITY AND OUTREACH

A. SAM shall not discriminate agains' ar employee or applicant for
employment because of race, religion, creed. age, color. sex, marital
status. sexual orientation, gender identity, political ideology. ancestry,
national origin, or the presence of any sensory, mental or physical
handicap unless based upon a bona fide occupational qualification. SAM
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Jhall take affirmative acion to ensure that applicants are employed, and
the employees are treated duting employment, without regard their
creed, religion, rzce. age, celor, sex, pational origin, marital status,
political ideology, ancesury, sexual orientation, gender identity, or the
presence of any sensory, nental or physical handicap. Such action shall
include, but not be limited 1o the following: cmployment, upgrading,
demotion or traasfer, recruiunent or recruilment advertising, layofl or
termination, rates of pay, or other forms of compensation and selection for
training, including appreniceship. SAM shall post in conspicuous places,
available 1o employces and applicaats for employment, notices as
provided by the City of Seatle setting forth the provisions of this
nondiscrimination clause.

SAM shall eucourage the use of women and minority employees and
apprentices n this project and encourage outreach efforts in employment
opportunities.  Qutreach efforts may include use of targeted solicitation
lists, advertisements in publications directed” to underiepresented
communities, providing student internships or apprentice opportunities,
noting  SAM’s Equai Employment Oppertunity (EEO) policy in
solicitations, emphasizing EEQ and outreach policies within SAM and
using the services of available minority community and public
organizations to perform outreach. '

13.  NONDISCRIMINATION IN EMPLOYEE BENEFITS

A,

Compliance With SMC Ch. 20.45: To the extent SMC Ch.20.45 is
applicable to this Agreement: SAM shall have the following obligations.
SAM, as it pertains only to any activity governed by this Agreement, shall
comply with the requirements of SMC Ch. 20.45 and Equal Benefits
Program Rules implementing such requirements, under which SAM is
obligated to provide the sarhe or equivalent benefits (“equal benefits”) to
its employees that are directly involved in the activity governed by this
Agreement with domestic partners as SAM provides to its employees with
spouses. At the City’s request, SAM shall provide complete information
and verification of SAM's compliance with SMC Ch. 20.45. (For fuurther
information about SMC Ch. 2045 and the Equal Bencfits Progrem Rules
call {206) - 684-0430 or review information at
Irn{).'//Cir_\'o_)"scalt:lé.net/’c'ontrac{/'equalbeneﬁrs/. )

Remedies for,Violations of SMC Ch. 20.45: If and to the extent SMC
Ch. 20.45 is/applicable to this Agreement, then any violation of this
Section 13 shall be a material breach of this Agreement for which the City,
after delivgring a writlen notice and expiration of the time for under
Section 19'(Default) below, may:
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i). Require SAM to pay actual damages for each day that SAM is in
violation of SMC Ch. 20.45 during the term of the Agreement; or
Terminate the Agreement; or

Impose such other remedies as specifically provided for in SMC
Ch. 20.45 and the EBgual Benefits Program Rules promulgated
thereunder.

S

w2

4. FQUALITY IN CONTRACTING

SAM shall comply with the requirements of the City's “Equality in Contracting
Ordinance” (SMC 20.42.010 et seq). In addition to the other requirements ol that act,
prior to advertising to bid any portion of the Work, SAM and the Director of DPR shall
adopt a plan, developed in consultation with the Director, to afford Women and Minority
Businesses the maximum practicable opportunity o directly and meaningfully participate
on City Contracts. The pian shall include specific measures the Contract awarding
authority will undertake to increase the participaiion of Women and Minority Businesses.
Each Contract awarding authority shall make efforts to comply with any goals established
in the plan for that Contract awarding authority under these provisions for public works,
consultant services and procuring goods or services. The Contract awarding authority
may also establish aspirational goals for the participation of Women and Minority
Businesses in a particutar City Contract on a case-by-case basis.

1 OTHER LEGAL REQUIREMENTS

wn

A General Requirement: SAM at no expense to the City shall comply with
all applicable laws of the United States and the State of Washington, the
Charter and ordinances of City; and rules, regulations, orders, and
directives of their administrative agencies and the officers thereol.
Without limiting the generality of this paragraph, SAM shall specifically
comply with the following requirements of this section.

B. Licenses and Similar Authorizations: SAM atw no expense 10 the City,
shail secure and maintain in full force and effect during the term of this
Agreement all required licenses, permits. and sinilar legal authorizations,
and comply with all requirements thereof.

C. Use of Recycled Content Paper: SAM shall use, whenever commercially
reasgnable and practicable, recycled content paper on all documents
submitted to City, in accordance with SMC 20.60.218.

D. - Americans With Disabilities Act: SAM shall comply wiih all applicable
; provisions of the Americans with Disabilities Art of 1990 (ADA) in
performing its obligations under this Agreement. Failure to comply with
.the provisions of the ADA shall be dzfault subject to the notice and cure
provisions of Section 18 below.
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Fair Contracting Practices Ordinance: SAM shall comply with the Fair
Contracting Practices Ordinance of the City of Seaitle (Ordinance
119601), as amended. Conduct made unlawful by that ordinance
constitutes a breach of contract after notice and expiration of the cure
period in Section 18. Engaging in an unfair contracting practice may also
result in the imposition of a civil fine or forfeiture under the Seattle
Criminal Code as well as various civil remedies.

16. INDEMNIFICATION

A.

SAM, by entering into this Agreement, hereby releases the City from-any
and all claims resuiting from damage or loss to its own property and does
covenant and agree for itself, its successors and assigns, The Ci!)l of
Seattle, o at all times indemnity, defend and save harmless The City of
Seaitle from all claims, actions, suits, liability, loss, costs, expenses or
damages of every kind and description (excepting only such Jdmages that
may result from the sole negligence of the City), which may/accrue 1o, or
be suffered by, any person Or persons andfor property/ or properties,
including without limitation, damage or injury to SAM, its officers,
agents, employees, contraclors, jnvitees, tepants anr_}/lenanls’ invitees,
licensees or its successors and assigns, by reason /of the maintenance
operation or use of improvements or any portion thereof made pursuant to
this or any other agreement between the parties hereto regarding the OSP.

In any action against the City of Seattle, by any employee of SAM, its
contractor, subcontraciors, sub-subcontractors, agents, or anyone directly
or indirectly employed by any of lhcnn}ﬁe indemuification obligation of
this Section shall not be limited by a limit on the amount or type of
damages, compensation, or benefits payable by or for SAM, its contractor
or any subcontractor under RCW Title 51, the Industrial Insurance Act, or
any other employee benefit ccts.” Likewise, any City indemnification in
the cvent of concurrent negligence shall not be limited by RCW Title 51.
In addition, SAM and the City each waives immunity as (o the City of
Seattle only or SAM only, as applicable, in accordance with RCW Title 51
and shall require that in any construction contract, that it shall require its
contractor to waive such immunity.

1f it is determined by a court of competent jurisdiction, that RCW 4.24.115
applies to this ordinance or that other concurrent negligence has occurred,
then :n the event claims or damages are caused by or result from the
concurrent negligence of:

). The City, its agents, contractors or employees; or
2). SAM, its agents, conuractors, of employees.
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Then each party shali indemnify the other to extent of that party’s negiigence.
17. INSURANCE
A, Coverage's and Limits of Liability:

1. SAM Liability Insurance. SAM, at no expense o the City, shall
maintain_continuously throughout the Term of this Agreeménl

Commercial General Liability (CGL) and Automobile Ligﬁility %
insurance with a limit of liability of not less than $10,000,000 each %{
occurrence combined single limit bodily injury and Sproperty m
damage for claims occusring on. in or about the OSP pr/o[/)el'ty. -
2). SAM Property Insurance. SAM shall maintain al}»"’risks property O
insurance on the improvements within the Boulevard_with a limit SGo
of Yability of not less than the replacement cosi of the property. a 8
SAM shall causc its property insurer(s) to provide an insurer’s ; __1:%
waiver of subrogation in favor of the City. ; ::1’:1
i e}
i c
3). Contractor Insurance. E
d

a). During the course of any construction, SAM shall cause ail
contractors to maintain CGL and Automobile Liability and
Umbrella/Excess insurance as required with a limit of
liability of not less than $5,000,000 each occurrence
combined single limit bodily injury and property damage
for claims occurring on, in, or about the OSP property.
CGL  insurance shall include Premises/Operations,
Producis/Completed  Operations, Contractual  Liability,
Independent ‘Contractors and  Stop  Gap/Employers
Liability. SAM shall, in addition, incorporaie
subparagraph B. herein (“Terms and Conditions”) in all
contraclor agreements.
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b). Durinig the course of construction, SAM shall cause ali
contractors to maintain Worker’s Compensation insurance
in accordance with the provisions of Title 51 of the Revised
.Code of Washington (RCW) and contractors shall be

‘ responsible for ensuring that workers compensation
insurance is in force for any subcontractor. Additionaily, if

the scope of work requires working in, on, or around z

! navigable waterway, the contractor and any subcontractor,
' if lzgally required to do so, shall maintain United States
Longshore and Harbor Workers Act (USL&H) coverage

and Jones Act in compliance with Federai Statutes. If the
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4)

5)

contractor is qualified as a self-insurer in accordance with
chapter 51 RCW, it shall so certify 1o the City.

Terms and Condiuions:

a). As respects SAM and contractor lability insurance, the
City shall be an additional insured for primary and
noncontributory limits of liability as documented by a copy
of an additional insured endorsement or a copy of blanket
additional insured policy wording.

b). Limits of liability referenced herein are minimum limits
only and shall not be construed as limiting cither the
liability of SAM or auy SAM contractor nor the liability of
any insurer of SAM or any SAM contractor.

c). insurers shall have a minimum A- VII AM. Best's rating
unless procured under the provisions of chapter 48.15
RCW or otherwise approved by the City.

d). Insurers shall provide 45 day written notice of cancellation
to the City in accordance with chapter 48.18.290 RCW,
except 30 days for insurance policies procured under the
provisions of chapter 48.15 RCW and 10 days for non-
payment of premium.

e). Current certification of insurance, including a copy of an
additional insured endorsement or a copy of blanket
additional insured policy wording, shall be maintained on
file with the City at the address specified in Section 3.

Changes: Beginning on the fifth anniversary of this Agreement and
annually thereafter, the City shall evaluate the appropriate
coverages and limits of liability and may requirc a change in
insurance coverages and limits. in the event of a dispute over such
change, the parties shall utilize dispute resolution under
Section 18c below.

18. DEFAULT, CURE, REMEDIES, DISPUTE RESOLUTION

A.

Default and Cure. Upon being given writien notice of faiture to perform
or comply with a term or condition of this Agreement, the notified party
shall promf)t\y undertake such reasonable steps as shall be necessary 1O
cure the specified failure. If that party fails to promptly undertake
reasonable steps to perforin or comply. or fails to cure the specified failure
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within 60 days after written notice is given, that party shall be deemed 10
be in defaur of this Agreement. Provided, however, that in the event that
the parties agree that cure cannot reasonably occur within such 60-day
period, then the Puartics shall agree upon a reasonable period of time for
the defaulting party to affect a cure. 1f at the end of that additional period
of time cure has not been made, that party shall be deemed in ¢zfanit of
this Agreement. Failure to cure after the applicable time period-siall be an
“Event of Default.” If the parties are participating in dispufe resolution
under Section 18(D). then the time period for cure shall 1ot commence
untit completion of the dispute resolutioi. /

Receiver: The appointment of a receiver to take possession of all or
substantially all of the assets of SAM or other action taken or suffered by
SAM under any bankruptcy, reorganization, or other statwe of similar
nature, if such recciver or action has nrot been released, discharged,
dismissed, or vacated within 60 days, shatl constitute a breach of this
Agreement, and the breaching party shall be i default of this Agreement.

Remedies: If there is an uncured Event of Default of this Agreement, then
the non-defaulting party shall have ail rights and remedies at law or in
equity. If the uncured Event of Defaultrelate s 1o a fundamental obfigation
under this Agreement, then the non-defauiting party shall have the right to
terminate this Agreement. Any proposed termination due (o an uncured
Event of Default by SAM shall require compliance with Ordinance
No. 118477 (Initiative 42). Upon any termination by the City for an
uncured SAM Event of Default, the City in its discretion may retain the
park improvements as constructed within the Boulevard and Alaskan Way
Skybridge, bui not any artwork, for the use of the public, or may require
SAM to demolish said improvements and restore the site to its condition at
the time of the execution of this Agreement. Sam shall remove all art
works from public property within 60 days of the termination of the
Agreement and shail indemnify the City against any and all losses related
10 such art works during the removal period and shall, in addition to the
obligations arising under the indemnity provisions of this Agreement,
indemnify, defend save and hold the City harmless from any claim,
defense or other legal action arising under the Visual Artists Rights Act
(VARA) 17 U.S.C. § 101, as now enacted or hereafter modified.

Dispute Resolution: In the event that any dispute or nisunderstanding
arising under this Agreement concerning  SAM’s or the City’s
performance cannot  be resolved through amicable negotiations, beiween
SAM's Project Manager and the City’s Project Manager, the matter shall
be referred to the Superintendent, Seattle Parks & Recreation Department
and SAM’s senior executive(s). If such officials do not agree upon a
decision, the parties shall then submit the matter to a non-binding alternate
dispute resolution process.
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E. No Implied Waiver. No failure by cither party 0 insist upon strict
performance of any ohligation of the other party or the failure to exercise
any right or remedy arising oul of a breach, irrespective of the length of
time which such failure continues (except in cases where this agreememnt
expressly limits the time for exercising the rights and remedies arising out
of a breach}, shall constitute a waiver of such breach or a waiver of that
party’s right to demand strict compliance of such term. No waiver of any
default or the performance of any provision shall affect any other default
or performance. A written waiver of default or the performance of a
provision shall not be deemed to be a waiver of subsequent defauit or
performance.

1. INTENTICNALLY OMITTED
20.  ASSIGNMENT; SUBCONTRACTING

Neither party shall assign, transfer, or encumber its interest in this Agreement
without the prior written approval of the other party which approval shali not be
unreasonably withheld, delayed, or conditioned. Notwithstanding the foregoing, SAM
shall have the right to enter into contracts or other arrangéments with other persons or
entities for operation and maintenance of OSP or to contiact for any other service
required or allowed to he performed by SAM under this agreement.

21. NOTICES

All notices required to be given under this Agreement shall be in writing and
either delivered personally or sent by United States Certified Maii, postage prepaid,
return receipt requested, to the appropriate addresses listed below or at such other address
as shall be provided by written notice. Notice shall be deemed communicated to the
parties 3 business days from the time of mailing if mailed as provided in this section. For
convenienice purposes only, and not to satisfy the requirement to give written notice,
copies of notices also may be given by other means.

If to SAM: Seattle Art Museum
P O BOX 22000
Seattle, WA 98122
Telephone: 206 654-3100
FAX: 206 654-3135
Aun: Director

If to City: City of Szattle
Department of Parks and Recreation
100 Dexter Avenue N.
Seattle, WA 98109
Attn: Superintendent of Parks and Recreation
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ENVIRONMENTAL INDEMNITY

The purties acknowledge the existing Environment Agreement between the City
and SAM dated December 7, 1999 (“Environmental Agreement™). No changs of rights,
obligations, or responsibiiities under the existing Enviromnental Agreement shall occur
as a result of this Agreement, except as expressly provided in this section. SAM shall be
responsible for any and all costs that arise from or are related 1o soil removal, if required,
and recapping of soil. if required, to the extent required to complete SAM’s construction
of the OSP. Such costs include. but are not limited 1o, disposal of contaminated soil or
groundwater that is removed during construction replacement of material that is capping
contarninated soil and is disturbed during construction mitigation measnres required by
permiiting authorities, and worker safety measures required for construction on i
contaminated site.  The Consent Decree means the “Prospective Purchaser Consent
Deerce Re: The Former Unocal Seattle Marketing T erminal Property, Scaitle, WA,
entered under King County Superior Court No. 99-2-50226-4 SEA on December 7, 1999.
The Consent Decree as stipulated above wiil be held in place until such tiine the project is
complete, at which time the restrictive covenants witl remain in perpetuity.

23, GOVERNING LAW

Except us provided in the preceding senience, the Citv and SAM retain all rights
and obligations as set forth in the Environmental Agreement. This Agreement shall be
governed by the laws of the State of Washinglon. Venue of any action brougiit by one
party against the other under this Agreement shall be in King County Superior Court.
24, SUCCESSORS AND ASSIGNS

The terms and conditions in this Agreement shall bind and inure to the benefit of
the City and SAM, and excepl as otherwise provided herein, their successors and assigns.

25, NO THIRD-PARTY BENEFICIARIES

There are no third-party beneficiaries to this Agreement.
26. RELATIONSHIP OF PARTIES

Nothing in the Agreement shall be construed to create a partnership, joint venture,
or relationship of cmployment or agency between the parties. The services to be
rendered by SAM pursuant to this Agreem~nt are as an independent contraclor only.
27. INTEGRATION; AMENDMENT

This Agreement. iogether with its referenced Exhibits, contains all the agreernents

of the pariies hereto relating to the subject matter addressed. and cannot he amended or
modified except by writien instrument approved by the Seattle City Council and by SAM.
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Notwithstanding the foregoing, DPR approval of futt-e improvements s not deemed an
amendment and does not require City Council approval.

28.  TIME OF ESSENCE; FORCE MAJEURE

Time is of the essence of this Agreement. Any delay, stoppage, or prevention of a
party's performance ("Delay”) under this Agreement due to Force Majeure shall excuse
the performance of the party alfected for a period of time equal to the Delay. However,
the parties shall take reasonable steps 1o minimize the length of Delay. “Force Majeure”
shall mean a Delay attributable to any strike or other Tabor or industrial disturbance, civil
disturbance, inability to secure customers, materials, supplies, or labor through ordinary
sources, any changes i applicable laws or the interpretation thereof, or any lightening,
earthquake, fire, or other cause beyond the reasonable contol of the party for whom
performance is required or its contractors of representatives,

29, NON-LIABILITY OF CITY OFFICIALS, EMPLOYEES, AND AGENTS

No elected or appointed board, commission, member, officer, employee or other
agent of the City shall be personally liable to SAM, its successors, or assigns, in the event
of any default or breach by the City or for any amount which may become due to SAM,
its successors, and assigns, under this Agreement, o7 for any obligation of the City under
this Agt :ement.

30.  SURVIVAL OF INDEMNITIES

The indemmities under this Agreement shall survive termination or expiration for
a period of 3 vears after termination or expiration of this Agreement, and no action based
on any indemnity under this Agreement may be commenced thereafier.

31. ATTORNEYS' FEES

If iegal proceedings are initiated to enforce any term of this Agreement. then the
substantially prevailing party shall be entitled to recover, as an element of ite cost of suit
and not as damages, reasonable attorneys’ fees and costs to be fixed by the court,
including those incurred on appeal.

32.  CONSTRUCTION

The tities of sections, captions or other divisions of this Agreement, are solely for
the convenience of the parties and do not define or limit its contents or meaning. This
Agreemen? is a negotiated instrument and shall not be construed as if it had been
prepared by one of the parties Pt rather as if both parties had prepared it.
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AUTHORITY

Fach party represents 1o the other that the person signing this agreement on s
behalf is authorized 10 do so and that each party has taken all such actions that are
required of that party in order to enter it a binding agreement.

34. TXHIBITS
The exhibits attached hereto are incorporated herein by this reference.

35. COUNTERPARTS

‘This Agrcement may be executed in twe or more counterpa:ts, each of which
shall be deemed an original, but all of which shall be taken together Lo constitute one and
the sane agreement. ’

Dated: . 2005

CITY: THE CITY OF SEATTLE

By: _
Name: Greg Nickels

Title:  Mayor, signing by authority of Ordinunce No, ____
Date: o

SAM: SEATTLE ART MUSEUM. A Washingion nonprofit corporation

By:

Name:

Title: Chairperson of Board of Trustees
Date:

Exhibits attactied to and made a part of this Agreement include:

Exhibit A — Property description and survey

Exhibit B - Site Map

Exhibit C ~ Plans and Specifications for construction within Alaskan Way and Myrtle
Edwards Park as submitted and permiticd for consiruction by Scattle Department of
Pluanning and Developnient.

Exhibit D - Embayment Plan/ Seawall Buttressiug Pian

Exhibit E - Ordinance No. 121721, passed January 24, 2005
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CONSTRUCTION AND FINANCE AGREEMENT
BETWEEN THE CITY OF SEATTLE
AND
SEATTLE ART MUSEUM FOR WORK ON PUBLIC PARK PROPERTY
ASSOCIATED WITH QLYMPIC SCULPTURE PARK

This Agreement is entered into between The CITY OF SEATTLE, a Washington
muanicipality ("City”). and the SEATTLE ART MUSEUM, a Washington nonprofit
corporation ("SAM”). regarding the construction and financing of certiin improvemenis
associated with the Olympic Sculpture Park (OSP) on public park property known as
Myrtle Edwards Park and Ataskan Way Boutevard.

RECITALS

A. The City and SAM intend 1o cnter inio an agreament regarding the
Maintenance and Operigion of City-vwned properiy adjacent to Olympic
Sewdpture Park which is deseribed in that agreement titled “*Design
Aprecment” executed by the City and SA M in accordance with Ordinance
Nr. 19982 approved June 12, 2000,

B. The City approved a X levy known as The 2000 Neighborhood Parks,
Green Spaces, Trails, and Zoo Levy as proposed by Ordinance 120024
and  approved by Seatile  voters  on November 7, 2000

Gne of the provisions of the 2000 Neighborhood Parks, Green Spaces,
Traits, and Zoo Levy was funding for a waterfront connection from Myitle
Edwards Park to the Belltown Areit. The design of the Qlympic Sculpture
Park realizes that abjective by incorporati=g an elevated pedestrian
walkway allowing for pedestrian couneetion from Broad Street 10 Myrtle
Edwards Park.

@)

D. The City adopted Ordinance No. 121721 on February 2, 2005 designaling
Alaskan Way to be Alaskan Way Boulevard (a park boulevard) north of
Broad Streat and south of the northern edge of Bay Street as a “park
boulevard” and wuansferring jurisdiction for the designated area from
Seatile Department of Transportation to the Department of Porks and
Recreation (DPR) providing for transportation, trail and utility purposes o

continue

E. The above-described Alaskan Way Boulevard shall hereafter, be referred
i as “ihe Boulevard.

F. The Boulevarg, as well as portions of Myrtle Edwards Park are supported
by a seawall which is a significant structural element supporting lands to

its east.

sy
(28]
o
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The City and SAM have acknowledged that the public benefits from a
consistent design philosophy being applied to the Otympic Sculpture Park
and the Boulevard. Alaskan Way and the proposed elevated pedestrian
walkway is the subject of this Construction and Finance Agreement and in
a separate Skybridge Permit, the operation and maintenance of which is
the subject of a separate Operations and Maintenance Agreement

respectively, ail as approved by the Seattle City Council.

o

H. SAM has begun development of the Olympic Sculpture Park cn the SAM-
owned or teased parcels between Western Avenue and Alaskan Way and
Broad and Bay Streets. Pursuantto the terms of the Skybridge Permit and
this Construction and Finance Agreement, SAM will undertake
development of the agreed elements of the Otympic Scuipture Park to be
located on the Boulevard.

I. Although most of the Otympic Sculpture Park will be privately owned and {
operated by SAM, it will generally be open 10 the public. The Boulevard !
portion including Skybridge access poinis iront Broad Street shall be open
:0 the public at the same lerms times as the adjacent Myrtle Edwards Park,
as provided in this Agreement.

1. The Skybridge Permit will authorize SAM to construct and operate i
Skybridges connecting their property across Eiliott Avenue and Lo connect é
their property east of the Burlington Nortkern Santa Fe railroad tracks o
the Beulevard.

K. SAM will grant to the City of Seattle an easement as provided in the
Skybridge Ordinance that authorizes the Skybridge Permit for Alaskan i
Way. Said easement shali be subject to acceptance by appropriate City
Council action.

L. SAM and the City propose (0 incorporate a salmon habital restoration
project at the junciure of the shoreline between the Olympic Sculpture
Park and Myrtle Edwards Park by installation of a natural beach.

M. SAM has committed (o contributing  $2 million towards public
improvements within the Olympic Sculpture Park as depicted in the 100%
Construction Drawings for the OSP.

NOW, THEREFORE, in consideration of the Recitals and the mutual promises
and provisions hereinafter set forth, and for good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, the parties agree as follows: ;

i
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AGREEMENT
I IDENTIFICATION OF PROPERTY AFFECTED BY AGREEMENT

This Agreement pertains 0 the portions of the Olympic Sculpture Park (QSP)
(a) to be located within a portion of Alaskan Way as described in Ordinance 121721,
(b) the Alaskan Way Skybridge (which i further subject tc the Skybridge Permit
identified above, and (¢) portions of Myrtle Edwards Park, all more specifically described
in Exhibit A attached hereto and as shown on the Map designated as Exhibit B, also
attached.

2. EXHIBITS TO #GREEMENT

A. Exhibit A - Property Description

B. Exhibit B - Site Map

C Exhibit C - Plans and Specifications for construction within Alaskan Way
and Myrtle Edwards Park as submitted and permitted for construction by
Seattle Department of Planning and Development

D. Exhibit D -~ Embayment Plan/ Seawall Buttressing Plan

E. Exhibit £ - Public Access Easement

F. Exhibit G - Operativns & Maintenance Agreement

3. DEFINITIONS

A.  “City” means The City of Seaute.

B. “gAM” means Seattle Art Museun.

C. “OSP” generally means the Olympie Sculpture Park. including both SAM-
owned parcels and the city-owed Alaskan Way Boulevard (“the
Boulevard™.

D. “DPR” means Seattle Department of Parks and Recreation.

E. “«SPOT means Seattle Department of Transportation.

F. “Skybridges” means the wo elevated pedestrian walkways in the Olympic
Sculpture Park.

G. “Elliott Avenue Skybridge” means the elevated pedestrian walkway above
Elliott Avenue.

H. “Alaskan Way Skybridge” mears th2 elevated pedestrian walkway above
the Burlington Northern Santa Fe Railway (or lower-case railroad)
franchise area connecling Broad Street to the Boulevard. The Alaskan
Way Skybridge includes the ramp, swirs and abutnent where it connects
with Broad Street and the Boulevard.

L “BNSF" means the Burlington Northern Santa Fe Railway franchise area
in the Alaskan Way park boulevard.

. “proParks Levy” means The 2000 Neighberhood Parks, Green Spaces,

Trails. and Zoo Levy.
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K. “Embayment” means the beach, which will be installed by SAM pursuant
1o the terms of this Agreement, at the juncture of the shoreline between the
Olympic Sculpture Park and Myrtle Edwards Park.

L. “Boulevard” means that portion of Alaskan Way north of Broad Street and
south of the northern edge of Bay Sireet designated as park Boulevard by
Ordinance 121721, The term “the Boulevard” excludes the ramp, stairs,
abutment and any cther component that are part of the Alaskan Way

Skybridge, as defined above

M. “Geawall Buttress™ means "the buttressing for the seawall adjoining that
portion of the Boulevard to be constructed pursuant to the terms of this
Agreement.

N. “Easement” means a pedestrian easement 2s provided in thie Skybridge

Ordinance that authorizes the Skybridge Permit for Alaskan Way.

4. TERM

The term of this Azreement shall be five (5) years and shall terminate upon
completion of the construction activities cailed for under iis terms. The termination date
may be extended by the City for an additional period not to exceed two (2) years, to allow
SAM to complete the work called for herein, unless ctherwise modified in writing upon
mutual agreement of the parties.

5. CITY FINANCIAL PAYMENT

A. Prerequisites to City Funding. Upon completion of the Alaskan Way
Skybridge construction by SAM., the City shall pay SAM an amount not to
exceed $2,100,000 for the completed improvements of the Alaskan Way
Skybridge, as set forth in this Agreement. Payment of the City funds is
conditioned upon (a) the execution of and compliance with the material
terms of this Agreement, (b) SAM’s grant of a pedestrian and non-
motorized vehicle eascment, in the form contained in Exhibit E hereto,
through its property that connects Broad Street over and across SAM-
owned property and the Alaskan Way Skybridge to the Boulevard (c) the
execution of the Operating and Maintenance Agreement attached as
Exhibit F hereto; (d) Seattle City Council adoption of ordinances
approving each of thesc Agreements and providing for accepiance of the
public access easement; and (e) pursuant io the terms of this Agreement,
SAM represents and warrants {0 the City that prior to the commencement
of construction of the improvements called for hercin, SAM shall have
secured all of the funds, financing or other firm commitments to execute
all of the work depicted on the 100% construction drawings as described
in this Agreement.

B. Payment of Construction Costs. Upon completion of the Alaskan Way
Skybridge, SAM shall submit to the City of Seattle Department of Parks
and Recreation project manager (“Parks”), a detailed written pay request
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(or invoice) together with such supporting documentation as Parks shall
rz2quest, demonstrating to the satisfaction of the City that SAM has
incurred the expenses identified therein. In the event that the pay request
is not complete or is lacking in necessary supporting documentation, Parks
shall return the same o SAM identifying the deficiencies in writing and
requesting that SAM resubmit the pay request. If the pay request is
deemed by Parks to be sufficient, Parks shall inspect the work identified in
the pay request, and either accepl or reject the work. In the event that
Parks rejects the work, it shall notify SAM in writing of any deficiency
and SAM shall undertake to remedy the deficiency before re-submitting
the pay request. The City wiil make every effort to review and reimburse
SAM promptly upon of receipt of a fully supported pay request.

6. PUBLIC WORKS

A. All project components 10 be constructed or installed on public property
shall be constructed as Public Works, except to the extent any work may
be exempted by law. Public Works are defined in, and subject to, the laws
of the State of Washington and the Seattle Municipal Code. SAM shall
cooperate with the City’s Department of Exccutive Administration {DEA)
Condract Services o prepare of direct the preparation of all bid packages
and manage the bid process. SAM shall be responsible for the generation
and management of all documentation necessary Lo the administration of
the project as a Public Work and shall submit the same for approval.

B. Any and all bids, documentation and processes shall be subject to review
and approval by the City's Department of FExecutive Services
Administration (DEA), Contracting Services Division.

C. Prior to commencement of construction of any portion of the work
described in this Agreement, SAM shall furnish in a form and amount
acceptable to the City such surety bonds and proof of insurance as
described below in Section 16 of this Agreement (“Insurance and Bonds”).

D. EA Contracting Services together with project management through
DPR shall administer all contract payments made by the City.

7. RIGHT OF ENTRY FOR CONSTRUCTION PURPOSES

This Agreement shall constitate City’s permission to SAM to enter upon and
construct the improvements as shown on the attached Exhibits B and C, and to enter
Alaskan Way to construct the jmprovements relating to the new streetcar trolley tracks,
station and related facilities. All such work shail be constructed in accordance with the
above mentioned “Exhibits” and subject to the conditions noted below:; Provided,
however, this right of entry and consent to construction shall not relieve SAM of the

obligation to obtam any building or construction permit, shoreline permit, or other
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permit, license or permission otherwise required for the construction of the improvemeats
called for herein.

8. FINAL PLAN APPROVAL

Prior to commencing any construction work, SAM shall provide DPR 100%
Construction Drawings (CDs) for final review and comment (o assure that final Plans and
Specifications conform to City Standards as noted below and to assure that they conform
to the agreed upon design. The form and format (including both paper and electronic
versions) of the CDs shall be as directed by DPR and SAM shall bear all expenses
associated therewith. Within 10 working days, DPR shall either approve the same or
return them for correction. Upon approval, SAM shall submit the approved 100%
Construction Drawings to DEA, € ontracting Services, for advertising any contract for
public bid, to the extent bidding is required. SAM will assign to the City a non-exclusive
right, along with SAM, to use the drawings and designs to build the improvements within
the Boulevard and the Skybridges, subject to SAM’s architects approval.

9. CONSTRUCTION PHASE

A. SAM shall not commence construction within Alaskan Way or the
Alaskan Way Skybridge, until it has been given written Notice 10 Proceed
by DPR. DPR will not issue the Notice to Proceed until all of the
conditions of this Agreement have been met and all permits necessary for
the construction of the Work within Alaskan Way and for the Alaskan
Way Skybridge have been issued.

B. In administering any construction contract relating to the Boulevard and
the Alaskan Way Skybridge, SAM shall adhere to the following City
processes!

1). Reject any work that does not conform to the Coniract Documents
submitted to DPR. Reject and halt any work that is deemed to be
hazardous, in violation of code, or otherwise involve a heaith or
safety issue that jeopardizes a worker or the public at large.

2). Prepare Modification Proposals and Change Orders for approval
by DPR. A Modification Proposal is a written proposal originated
by SAM, and is required in each instance where SAM intends to
alter the appearance, usage or durability, product or feature of the
agreed design of any aspect of the Work whether or not the same
will result in an increase in cost (0 the City and if so the full
amount of such increase, exclusive of taxes. A Change Order is 2
written directive originated by the City direciing SAM to execute
additional work and specifying the amourt t0 be allowed therefore,
exclusive of taxes. Neither Modification Proposals nor Change
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Orders shall be deemed to have any effect unless and until they are
signed by both DPR and SAM.

3). At the conclusion of the work and prior to the City’s Final
Acceptance SAM shall furnish DPR with two (2) original complete
seis of: Mylar drawings (“record” drawings), veflecting the final
“as-built” condition ¢* the Project. When originals are submitted,
they shall be on City-approved Mylar. The “record” drawings shall
also be provided to Parks in electronic format (Auto CAD 2000 or
later version) on compact discs as vector diagrams and delivered
with Mylar drawings. Black background prints are not acceptable.
The electronic media shall be compatible w ith City of Seattle CAD
Line Weight and Symbols and additionally SAM shall furnish one
CD with all files in PDF format. SAM will assign to the City a
non-exclusive right, along with SAM, to use the drawings and
designs to build the improvements within the Boulevard and the
Skybridges, subject to SAM'’s architects approval.

4). SAM shall review for accuracy and provide to DPR, coutractor
copies of all maintenance manuals, which may include operating
manuals, equipment brochures, paint schedules and material
brochures, o DPR, bound in loose leaf binders, appropriately
labeled, indexed and tabbed. SAM shall develop and provide, at
physical completion, and shall upon completion, furnish the
Management Plan as provided in the Operation and Mainenance
Agreement.

10. PLACEMENT OF ARTWORK

A.

For any work contracted for by SAM after the datz of this Agreement that
will be located within the Boulevard, the Eltiott Avenue Skybridge, the
Alaskan Way Skybridge, the Embayment, or Seav/all buttress, SAM shall
not contract for, nor shall it place any artwork including any works of
visual art inclnding any painting, mural, drawing, print, sculpture, mosaic
or still photograph, as the same are defined in the Visual Artists Rights
Act (VARA) 17 U.S.C. § 101, as now enacted or hereafter modified, ,
without first having either (i) determined that VARA will allow removal
or relocation of the artwork or (ii) obtained from the artist a written waiver
and agreement in a form approved by the City, waiving any right to the
permanent emplacement of szid artwork, and which written waiver and
agreement granis to SAM and to the City the right of, removal or
relocation of said work. In contracting for any maps, visitor guides or
directories, SAM shall require that the contract therefore specifically
exclude the same from the defined coverage's afforded artwork oy VARA.

The existing agreements for the creation and placement of the fountain
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entitled, Faiber and Son, by artist Louise Bourgeois, at the entry plaza
with the Boulevard, allow SAM to relocate the work, subject to
consultation with the artist and concurrence with the oversight committee.
For any other work acquired or contracted for by SAM before the date of
this Agreement, SAM will not place any work covered by VARA on the
Boulevard, the Elliott Avenue Skybridge, the Alaskan Way Skybridge, the
Embayment, or scawall buttress that cannot be removed or relocated
pursuant to VAKA or pursuant to the terms of any agreement or waiver

with the artist.

SAM will indemnify, defend and hiold harmiless the City from any claims,
actions, suits, liability, loss, costs, expenszs oF damages of every kind and
description arising under VARA for any work placed by or with the
permission of SAK on the Boulevard, the Elliott Avenue Skybridge, the
Alaskan Way Skybridge, the Embayment, or Seawall buttress.

11.  BILLING AND PAYMENT

A.

P!

Prior to the commencement of construction, SAM shall furnish in a form
(both electronic and paper) acceptable 10 DPR, a complete construction
schedule, wi ich among other things, clearly identifies the critical path and
project progress payment milestones. SAM shall be solely responsitle for
the expense associated with the clectronic format and software specified
by DPR. Within 30 days of completion of the Alaskan Way Skybridge,
SAM shall forward to DPR for its review and approval, a payment request
in a form approved by DEA, together with such supporting documentation
as shall be required to process the payment request.

If DPR approves the request for payment, it shali forward the same 0
DEA for payment. If DPR rejects the payment request, it shall return the
same to SAM for correction, specifying in writing the reason(s) for its
retirn. DPR and DEA will make every effort (o review payment request
expeditiousty.

Upon Substantiai Compietion of the work for the Alaskan Way Skybridze,
SAM shall within 30 days, submit a final payment request, noting any
outstanding work inciuding the costs thereof, exclusive of taxes. Upon
Physical Completion of the Work, SAM shall certify to the City that all of
the Work of the project has been completed, all payment requests have
been delivered to the City and a'l of the contractors, subcontractors and
material meu of the project have been paid and all taxes, wages and
benefi s have been paid or discharged.

DPR approval and DEA payment of any payment request of of any series
or ali such payment requests shall not consiitute acceptance of the Work,
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[

A.

nor relieve SAM or its contractors of subcontractors of any obligation
under this Agrecment.

EQUAL OPPORTUNITY AND OUTREACH

As it pertains to activity governed by this Agreement, SAM shall not
discriminare against any employee or applicant for employment because
of race, religion, creed, age, celor, sex, marital status, sexual cricntation,
gender identity, political ideology, anceslry, national origin, or the
presence of any sensory, menta: or physical handicap unless based upon a
bona fide occupational qualification. SAM shall take affirmative action to
ensure that applicants are employed, and the employees are treated during
employment, without regard to their creed, religion, race, age, color, sex,
national origin, marital  status,. political ideology, ancesiry, sexual
orientation, gender identity, or-the presence of any sensory, mental or
physical handicap. Such action shall inciude, but not be limited to the
following: employment, upgrading, dewmotion, or transfer, recruitment or
cecruitraent advertising, layoff or termination, rates of pay, or other forms
of compensation and selection for training, including apprenticeship.
SAM shall post in conspicucus places, available 10 cmployces and
applicants for employment, notices as provided by the City of Seattle
setting forth the provisions of this nondiscrimination clause.

SAM shall encourage the use of women and minority employees and
apprentices on this project and eacourage outreach efforts in employment
opportunit.es. Outreach efforts may include use of targeted solicitation
lists, advertisemenis in publications direcie¢ to undarrepresented
communities, providing student internships or apprentice opportunitics,
noting SAM’s Equal Employment Opportunity (EED) policy in
solicitations, emphasizing EEO and outreach policies within SAM and
using the services of available minority comnymity and public
organizations to perform cutreach

13. NONDISCRIMINATICN IN EMPLOYEE BENEFITS

To the extent SMC Ch. 2045 is applicable to this Agreement; SAM shall have the
following obligations:

A.

Compliance With SMC Ch. 20.45: SAM, as it pertains to any construction
activity governed by this Agreement, shatl comply with the requirements
of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such
requirements, under which the SAIA is obligated to provide the same or
equivalent beneiits (“equal benefits”) to its employees that are invelved in
the construction activity goversed DYy this Agreement with domestic
partners as the SAM provides to its employees with spouses. At the City's
request, the SAM shall provide complete information and verification of
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the SAM’s compliance with SMC Ch. 20.45. To the extent SMC Ch.
20,45 is applicable to this Agreeraent, then failure to cooperate with such a
request shall constitute 2 material breach of this Agreement, after
delivering a written notice and expiration of the time for under Section 25
(Detault) below. (For further information about SMC Ch. 20.45 and the
Equal Benefits Progrm Rules cail (206) 684-0430 or review information
at htrp://cil_vofse(mle.ner/c'c:nn'ucl/equallwneﬁls. }

Remedies for Violations of SMC Ch. 20.45: : If and to the extem sMC
Ch. 20.45 is applicable to this Agreement, then any violation of this
Section 13 shall be a material breach of this Agreement for which the City,
after delivering a written notice and expiration of the time for under

Section 25 (Default) below, may:

1). Require SAM to pay actuat damages for each day that SAM is in
violation of SMC Ch. 20,45 during the term of the Agreement; or

7). Terminate the Agreement; of

3. Impose such other remedies as specifically provided for in SMC
Ch. 20.45 and . the Equal Benefits Program Rules promulgated
there under.

OTHER LEGAL REQUIREMENTS

A,

General Requirement: _SAM, at no expense 0 City shall comply with ali
applicable laws of the United States and the State of Washington, the
Charter and ordinances of City; and rules, regulations, orders, and
directives of their administrative agencies and the officers thereol.
Without limiting the generality of this paragraph, SAM shall specifically
comply with the following requirements of this section.

Licenses and Similar Authorizations: SAM at no expensc 10 City, shall
secure and maintain in full force and effect during the term of this
Agreement all required licenses, permits, and similar legal authorizations,
and comply with all requirements thereof.

Use of Recycled Content Papet: SAM shall use, whenever commercially
reasanable and practicable, recycled content paper on all documents
subumitted to City in accordance with SMC 20.60.218.

Americans With Disabilities Act: SAM shall comply with all applicable
provisions of the Americans With Disabilities Act of 1990 (ADA) in
performing its obligations under this tigreement. Failure to comply with
the provisions of the ADA shall be a default subject to the notice and cure
provisions of Section 25 below.
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Fair Contracting Practices Ordinance: SAM shall comply with the Fair
Contracting Practices Ordinatice of the City of Seattle {Ordinance
119601), as amended. Conduct made unlawfnl by that ordinance
constitutes a breach of contract. Engaging in an unfair contracting
practice may alse cesult in the imposition of a civil tine or forfeiture under
the Seattle Criminal Code as well as various civil remedies.

15. INDEMNIFICATION

A,

SAM, by entering into this Agreement, hereby releases the City from any
and alf claims resulting from dumage or loss (o its own property and dees
covenant and agree for itself, its successors and assigns, The City of
Seattle, to at all times indesmmify, defend and save harmless The City of
Seatile from all claims, actions, suits. liability, loss, costs, expenses of
damages of every kind and description (excepting only sucit damages that
may result from the sole negligence of the City), which may accrue to, of
be suffered bv, any person O persons and/or property ©s properties,
including without limitation, damage or injury 1o SAM, ils officers,
agents, employees, CORFACLOTS, invitees. tenants and tenants’ invilees,
licensees or s successors and assigns. by reason of the maintenance
operation or use of improvements or any portion thereof made pursuant 1o
this or any other agreement between the parties hereto regarding the OSP.

In any action against the City of Seattle, by any employee of SAM, its
contractor, subcontraciors, sub-subcontractors, agents, or anyone directly
or indirectly employed by any of them, the indemnification obligation of
this Section shall not be limited by a limit on the amount or type of
damages, compensation, or bencfits payable by or for SAM, its contractor
or any subcontractor under RCW Title 51, the Industrial Insurance Act, or
any other employee benefit acts. Likewise, any City indemnification in
the event of concurrent negligence shall not be limited by RCW Title 51.
In addition, SAM and the City each waives immunity as to the City of
Seattle only or SAM only, as applicable, in accordance with RCW Title 51
and shal! require that in any construction contract, that it shall require its
contractor to waive such immunity.

If it is determined by a court of competent jurisdiction, that RCW 424113
applies to this ordinance or that other concurrent negiigence has occurred,

then in the event claims or damages are caused by or result from the
concurrent negligence of:

1). The City, its ageils, COnirac.ors or employees; ot

2j. SAM, its agents, contractors, of empioyees.

:
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Then each party shall indemnify the other to extent of that party’s negligence,

16. INSURAMCE AND BONDS

A. INSURANCE.

The following minimum insurance requirements

shail apply o this Agreement.

. Coverage’s and Limits of Liability

a).

b).

SAM Liability Insuratice. SAM, at no expense 10 the City,
siall maintain continuousty throughout the Term of this
Agreement  Commercial Genera) Liability (CGL) and
Automobile Liability insurance with a limit of liability of
sot iess than $10.000,000 each occurience of conibined
sinzle limit bodily injury and property damage for claims
occwring on, in of about the QSP property.

SAM _ Property  Insurance. During the cours¢ of
construction. SAM shall maintain all builders risk properiy

insurance on the improvements within the Bouievard with a

limit of liability of not less than the sum of the total
construction contract values, the total design consultant
contiact values and sales tax. SAM shall cause its property
insures(s) 1o provide an insurer’s waiver of subrogation in
favor of the City.

2). Consultant and Coniractor Insurance.

-,))
a)

b).

SAM shall require that all design team members,
construction management consultants, progiam
management consullants and environmenta! consultants on
the preject with whom it contracts that render professional
services on the OSP project maintain professicnal liability
insurance with a minimum limit of fiability ef $1,000,000
each claim or any greater limit that SAM deems prudent.

During the cowrse of construction, SAM shall cause all
coniractors to maintain CGL and Automobile Liability and
Umbrella/Excess insurance s required with a limit of
Liability of not less than $5.000,000 each occurrence «f
combine sinzle limit bodily injury and property damage
for clanas occurring on, in, or about the OSP property.
CGL  insurance shall include Premises/Opcrations,
Products/Completed  Cperations, Contractual  Liability,
Independent  Contractors and Stop Gap/Employers
Liability. SAM shall.in addition, incorporate subparagraph
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cJ.

B, herein (“Terms and Conditions™) in all coptraC ¢
agrecments.

During the course of construciion. SAM shall cause ali
contraciors to maintain Worker’s Compensation insurance
in accordance with the provisions of Title s1 of the Revised
Code of Washington (PCW) and coutractors shall be
responsible  for ensuring  that  workers compensation
insurance is in force for any subcaaiactor. Additionally, if
the ccope of work requires working n, on or around a
navigaole walerway, the contractor and any subcontractor,
if legally required to do so, shatl maintain United States
Longshore and Harbue Workers Act (USL&H) coverage
and Jones Act in compliance with Federa! Statutes. if the
contractor is qualified as a self-insurer in accordance with
chapter 51 RCW, it chall so certify to the SAM and to the
City.

Terms and Conditions

a).

d).

e).

As respects SAM and contractor liabihty insurance, the City
shall be an additiopal insured for primary and
noncontributory limits of liabitity as documented by a copy
of an addidonal insured endorsement or a <6py of bianke!
additional insured policy wording.

1 imits of liability referenced herein are nnimug imis
cnly and shall not be constroed as lomiting neither the
liability of SAM or any SAM coutractor nor the liability of
any insurer of SAM or any SAM contractor.

Insurers shali have a miniown A- Vil A.M. Best's rating
unless procured under the provisions of chapter 48.15
RCW or otherwise approved by the City.

Insarers shall provide 45 day “¥ritten notice of cancellation
0 the City in accordance with chapter 48.18.290 RCW,
except 30 days for insurance policies procured under the
provisions of chapter 48.15 RCW and 10 days for non-
payment of premium.

Current certification of insurance, including a copy of an
additional insured endorsement or a COpy of blanket
additional insured policy wording, <hall be maintained on
file with the City at the address specified in Section 15.
(“Notices™} of this Agreement.
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B. BONDS

Prior to the commencement of any work under the provisions of this
Agreement, SAM shall furnish the following:

1), Payment ana performance ponds for 100% of the estimared
construction cost of the work to be performed for the Alaskan Way
Skybridge, including all Change Orders and state sales fax, in a
form acceptable to the City. No payment o performance bond is
required if the Contract Amount is $23,000 or less anc: Contractor
agres that the City may, in iicu of the bond, retain 50% of the
Contract Amount for the period allowed by RCW 39.08.010.

C. ADDITIONAL BOND SECURITY

10 addition to the foregoing, and upon notice from the City, SAM shall
require any contractor o promptly furnish additional sceurity required to
protect the City and persons supplying labor or maierials required by tie
Contract Documents if: '

1. The City has a reasonable objection to the surety; or

2). Any sucety fails to furnish reports oit its financial condition if
requested by the City.

17. ENVIRONMENTAL INDEMNITY

The parties acknowledge the existing Environment Agreement betweer. the City
and SAM dated December 7, 1999 (“Environmenial Agreement”). No change oi rights,
obl gations, or responsibilities under the existing Environmental Agreement shall occur
as a result of this Agreement, except as expressly provided in this section. SAM shail be
responsible for any and all costs that arise from or are refated to soil removal, if required,
and recapping of soil, if requived, to the extent required to complete SAM’s construction
of the OSP. Such costs include, but are not limited to, disposal of coataminated soil or
groundwater that °s removed during construction replacement of material that is capping
contaminated soil and is disturbed during construction mitigation rieasures 1cquired by
permitling autherities, and worker safety measures required for construction oa a
contaminated site. The Consent Decree means the “Prospective Purchaser Consent
Decree Re: The Former Unocal Seattle Marketing Terminal Property, Seattle, WA,
entered under King County Superior Court No. 99-2-50226-4 SEA on December 7, 1999.
The Consent Decree as stipulated above will be held in place until such time the project is
complete, at which time the restrictive covenants will remain in perpetuity.

i8. EQUALITY IN CONTRACTING:
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SAM shall comply with the requirements of the City’s “Equality in Cc airacting
Ordinance” (SMC 20.42.010 et seq). In addition to the other requirement of that act,
prior to advertising 10 bid any portion of the Work, SAM and the Director of DPR shall
adopt a plan, developed in consultation with the Director, to afford Waomen and Minority
Businesses the maximum practicable oppertunity to directly and meaningfully participate
on City Contracts. The plap shall include specific measures the Contract awarding
authority will undertake to increase the participation of Women and Minority Businesses.
Each Contract awarding authority shall make efforts o comply with any goals established
in the plan for that Contract awarding authority under these provisions for public works,
consultant services and procuring goods or <ervices. The Contract awarding authority
may also establish aspiration goals for the participation of Women and Minority

Businesses in a particular City Contracton a case-by-case basis.

19.  GOVERNING LAW

Except as provided in the preceding sentence, the City and SAM retain all rights
and obligations as set forth in the Environmenta! Agreement. This Agreement shall be
governed by the laws of the State of Washington:” Venue of any action bronght by one
party against the owher under this Agreement shall be in King County Superior Courl.

20. NOTICES

All notices required to be given \inder this Agreement shall be in writing and
either detivered personally or sent by United States Certified Mail, postage prepaid,
return receipt requested, to the appropriate addresses listed below or at such other address
as shall be provided by written notice. Motice shall be deemed communicated to the
parties 3 business days from the time of mailing if mailed as provided in this section. For
convenience purposes only, and nst te satisfy the requirement (o give written notice,
copies of notices also may be given by other means.

ifto SAM: Seattle Art Museumn
P O BOX 22000
Secattle, WA 98122
Telephorne: 206 654-3100
FAX: 206 654-3135
Attn: Director

if to City: City of Seattle
Department of Parks and Recreation

100 Dexter Avenue N.
Seattle, WA 98108
Attn: Superintendent of Parks and Recreation

A
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21, CONTRACTUAL RELATIONSHIF

The relationship of SAM to the City by reason of this Agreement shal; be that of
an independent contractor. This Agreement does not authorize SAM to act as the agent
or legal representative of the City for any purpose whatsoever. SAM is not granted any
express or implied right or authority to assume or create any obligation or responsibility
on behalf of or in the name of the City or to bind the City in any manuer or thing
whatscever.

92, NOCONFLICT OF INTEREST

SAM confirms that SAM does not have a business interest or a close family
relationship with any City officer or employee who was, is, or will be involved in the
consultant selection, negotiation, drafting, signing, administration or evaluating SAM’s
perforraance.  As used in this section, the term “gAM” shall include any employee of
SAM who was, is, or will be involved in the negotiation, drafting, signing,
administration, or perfermance of the Agreenient. As used in this section, the term “close
family relationship” refess 10 the following: spouse G domestic partner; any dependent
parent, parent-in-law, child, son-in-law, or daughter-in-law; or any parent, parent-in-law,
sibling, uncle, aunt, cousin, niece or nephesw residing in ihe household of a City officer or
employee described above. :

23,  ERRORS AND OMISSIONS; CORRECTIONS

SAM shall be responsible for the professioral quality, technical accuracy, and
coordination of all designs, drawings, specifications, and other services furnished by or
on the behalf of SAM under this Agreement SAM, without additional compensation,
shall correct or revise any eirors or omissions in the desigas, drawings, specifications,
and/or other work immediately upon notification by the City _at a level comimensurate
with the professional quality, technical accuracy and coordination maintained on similar
projects in the State of Washington. The obligation provided for in this section with
respect to any acts or omissions during the term of this Agreement shall survive any
termination or expiration of this Agreement.

24 INTENTIONALLY OMITTED
25, DEFAULT, CURE, REMEDIES, DiSPUTE RESOLUTION

A. Default and Cure. Upon being given written notice of failure to
perform or comply with a term or condition of this Agreement, the
notified party shali promptly undertake such reasonable steps as
shall be necessary to cure the specified failure. If that party fails to
promptly undertake reasonable steps to perform or comply, or fails
to cure the specified failure within 60 days after written notice is
given, that party shall be deemed to be in default of this
Agreement. Provided, however, thai in the event that the parties
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agree that cure ¢annot reasonably occur within such 60-day period,
then the Parties shall agree upon a reasonable period of time for the
defaulting party to affect a cure. If at the end of that additional
period of  * cure has not been made, that party shall be deemed
in defa . _ is Agreement. Failure to cure after the applicable
time period shall be an “Event of Default.” If the parties are
participating in dispute resolution under Section 25(D), then the
time period for cure shall not commence until completion of the
dispute resolution.

Receiver. The appointment of a receiver to take possession of all
or substantially all of the assets of SAM or other action taken or
suffered by SAM under any bankruptcy, reorganization, or other
statute of similar nature, if such :ré'ceiver or action has not been
released, discharged, dismissed, -0r vacated within 60 daxs, shail
constitute a breach of this Agreement, and the breaching party
shall be in default of this Agreement.

Remedics. If there isi,f"an uncured Event of Default of this
Agreemeri then the non-defaulting party shall have all rights and
remedics at law or in’ equity. If the uncured Event of Default
relates to a fundameyital obligation under this Agreement, then the
non-defaulting pa][(y shall have the right to terminate this
Agreement, Any;f)roposed terniination due to an uncured Evert of
Default by SAM shall require compliance with Ordinance
No. 118477 (Ipitiative 42). Upon any termination by the City for
an uncured S)AM Event of Default, the City in its discretion may
retain the park improvements as constructed within the Boulevard
and Alaskan Way Skybridge, but not any artwork, for the use of
the public, or may require SAM to demoiish said improvements
and restore the site to its condition at the time of the execution of
this Agreement. Sam shall remove all art works from public
property within €0 days of the termination of the Agreement and
shatl indemnify the City against any and all losses related to such
art works during the removal period and shall, in addition to the
obligations arising under the indemnity provisions of this
Agreement, indennify, defend save and hold the City harmless
from any claim, defense or other legal action arising under the
visual Artists Rights Act (VARA) 17 US.C § 101. as now
enacted or hereafter modified.

Dispute _Resolution. In the event that any dispute oOr
misunderstanding arising under this Agreement concerning SAM’s
or the City’s performance cannot be resolved through amicable
negotiations, between SAM's Project Manager and the City’s
Project Manager, the matter shall be referred to the
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Superintendent, Seattle Parks & Recreation Departinent and
SAM’s senior executive(s). If such officials do not agree upon a
decision, the parties shall then submit the matter (o a noun-binding
alternate dispute resolution process.

26. SKYBRIDGE

Skybridges shall be otherwise addressed within the “Skybridge Permit
Ordinance” to be adopted by the City. To the extent applicable, and not in conflict with
said permit ordinance, all construction work required by any provision of this Agreement
above, shall be an obligation of SAM as to the approaches (o the “Alaskan Way
Skybridge”, the Alaskan Way Skybridge across the railway and the Boulevard.

27.  PUBLIC SAFETY

During construction within the Boulevard, SAM, its contractor or agent shiall
provide such security measures as deemed appropriate to protect public safety, including,
but not limited to, vehicle or pedestrian barricades, fencing. flaggers or other traffic
controls, as necessary. ;

28.  PUBLIC ACCESS DURING COMSTRUCTION

A. SAM shall ensure safe and continuous public access over the Boulevard to
all trail users including, /but not limited to pedestrians, bicyclists and
others at all times during the construction of the improvements described
herein, but subject to temporary closure in coordination with DPR, by
SAM when prudent for safety during construction activities. Adequate,
safe detours throughout the Boulevard md Myrtle Edwards Park, or
temporary closures, will be provided as circumstances merit. SAM will
provide project signage and public notice along all trails at least one (1)
month prior to the start of any construction activity. Signs shall be erected
facing the traveled portions of the Boulevard providing information
concerning the work and the use of the Boulevard. Signs will contain
information regarding any notices of detour or other relevant information.
Signs shall be no smaller than 24 by 36 inches, weather resistant,
constructed of ¥z inch MDO (plywood) painted white with black lettering.

B. During construction, SAM shall also ensure safe public access over the
Boulevard to “Special Events,” including but not limited to the Fourth of

July celebration, City approved festivals and such other events that may be
approved by the City’s Special Events Commitiee.

29. 1 OCKS, CITY MAINTENANCE ACCESS. AND EMERGENCY ACCESS

SAM shall provide keys to gates and other barriers that may be instalied
throughout the Boulevard portion of the OSP to the Parks Engineer for the purpose of
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providing easy access 10 Myrtie Edwards Park and other adjacent properties for
maintenance purposes and for any inspection or testing that may be required. Fusther,
SAM shall provide Master Keys to Seattle Police and Fire Departmenis A0 allow
emergency access during hours that the OSP may be closed to public access. '

10. HAZARDOUS MATERIAL3 STORAGE AND USE

SAM shall not store any hazardous materials such as,' but not timited to,
pesticides, herbicides, paints, thinners, rodenticides, gasoline or other fuels on, or in, any
area accessibie 1o the public, No azardous materials shall be'stored on the Alaskan Way
portion of the OSP. Any and all uses of hazardous materidls within the Boulevard shatl
be consistent with Seattle Parks and Recreation Dépanment’s Best Management
Practices.

31. EMERGENCIES

s
/

7/

s

SAM shall respond to emergencies Hy contacting the appropriate emergency
service providers such as Police, Fire, elc. 'j’f;e City shall provide SAM with appropriate
contact names and telephone numbers forAesponse to emergencies involving damage to
City property, reports of incidents of c;iminal activity or other emergencies occurring
during normal working hours. Incident$ occurring after normal working hours (5:00 p.m.
through 8:00 a.m.) affecting City property, except the Skybridges, should be reported 10
the Parks Duty Officer at (2006) ()11‘5-6249 or (206) 982-4583. Incidents related to the
Skybridges should be reported t0 Seattle Department of Transportation at 684-0391
between the hours of §:30am. and 4:30 p.m., and w0 634-ROAD (7623) after hours,
weekends and holidays. Incidents involving hazardous materials or other environmental
conditions posing a threat to human life or health should immediately be reported by

telephone to the 911 dispatcher.
32, STANDARDS, SPECIFICATIONS AND PLANS

All construction related activities undertaken pursuant to this Agreement will be
consistent with the approved 100% Construction Drawings.

33,  PUBLIC INVOLVEMENT

During consiruction, SAM shall provide effective and ongoing public notice of
events related to the construction project contemplated in this Agreement.

34.  UTILITIES

The Boulevard and Myrtle Edwards park are underlain or otherwisc burdened
with various public utilities including but not limited to electric uiility lines, gas lines,
storm drainage, combined sewer outflows, sewers and possibly others. SAM, its
contraciors and sub-contraciors shall be solely responsible for the protection of
underground utilities from damage caused by SAM’s construction activities and shall
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comply with all applicable laws and rules relating to the protection of underground
utilities, including without limitation RCW 19.122.010, et. sea. SAM agrees 10 have its
contractors and subcontraciors take such steps as are necessary to protect the public’s
safety and use of the utilities during and after the time of construction. In the event that
any underground utilities are damaged by SAM’s construction activities, SAM shall be
responsible for the cost of any repair. To the extent that utilities are required to be
relocated to accommodate the construction project contemplated in this Agreement, SAM
shall bear full responsibility for all expenses and liabilities related to said relocations.
Further, SAM shall require its contractors, subcontractors, employees and others engaged
in excavation at the site to call “dial a dig” (1-800-424-5555) at least 24 hours prior to
any required excavatior, Provided, however, that reliance on 2 locate service shall not
relieve SAM and its contractors and subcontractors of fiability for any damage caused to

any such utilities.
35.  INSPECTION

A City will undertake such .quality assurance inspections as it deems
necessary  to  confirm compliance  with this  agreement.

B. SAM will be responsible for assuring free and regular access to all City
inspectors responsible for assuring the quality of all improvements and
compliance with all applicable regulations, codes, ordinances or other
effective instruments of law. SAM will assure that the Plans and
Specifications attached hereto as Exhibit C are imple nented and inspected
consistent with City Inspection. Further SAM w.li be responsible for any
and all materials-testing and laboratory work necessary to ensure the
quality and safety of the improvements as installed and all such testing and
analysis shall be carried out consistent with applicable City standards for
such testing and analysis.

36. PLANT SELECTION, INSTALLATION, AND EST ABLISHMENT

Notwithstanding the Plans and Specifications attached as Exhibit C, SAM shall
also ensure that the installation of all landscaping within the Boulevard will be
accomplished consistent with the following: All plants will be selected from healthy
stock, free of diseases and defects; all plants will be appropriately sized at planting to
realize maximum coverage and proper plant health in the misimum amount of time
reasonable for the species; soil will be appropriate to the species selected and arnended
accordingly; and irrigation will be adequate and appropriate 0 the species and planting
objectives defined in the landscaping plans. Any and all contracts entered into by SAM
for planting within Alaskan Way shall include a three (3) year plant establishment
warranty. SAM’s plant maintenance obligations after acceptance of the Work by the City
ate set forth in the Operations and Maintenance Agreement.
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37. AUDIT

Upon request, SAM shall permit the City, and any other governmental agency
involved in the funding of the project {“Agency”), to inspect and audit all pertinent books
and records of SAM, any SAM contractor, or any nther person or entity that performed
work in connection with or related to the OSP, at any and all * .nes deemed necessary by
the City or Agency, including up to six yews after the final payment or release of
withheld amounts has been made under this Ag-eement. Such inspection and audit shall
ocecur in King County, Washington or other such reascnable location as the City or
Agency selects. SAM shall supply the City with, or shall permit the City and/or Agency
to make, a copy of any books and records and any portion thereof. SAM shall ensure that
such inspection, audit and copying right of the City dnd Agency is a condition of any
subcontruct, agreement or other arrangement under-which any other person or entity is
permitted to perform work under this Agrecment.

3g.  PROJECT COMPLETION

Upon completion of construction of the Boulevard and the Alaskan Way
Skybridge, SAM will notify the City's project manager at DPR in writing, and DPR shail
make its final inspection. If there are deficiencies in either the work or other performance
required of SAM under this Agreement, DPR shall prepare and deliver to SAM, “punch
lists” defining such items as it may deem incomplete or unsatisfactory, whereupon SAM
shall undestake to remedy all aoted deficiencies, whereupon it shall re-notify PPR that
the work is completed. At such time as all of the Work and cther performance required
of SAM under this Agreement is determined by DPR 1o be completed, the City shail
prepare and deliver a written notice of completion to SAM.

39.  MISCELLANEOUS PROVISIONS

A. Amendments: No madification of this Agreement shall be effective uniess
in writing and signed by an authorized representative of each of the parties
hereto.

B. Binding Agreement: This Agreement shall not be binding until signed by

both parties. The provisions, covenants and conditions in this Agreement
shall bind the parties, their legal heirs, representatives, successors, and
assigns.

C. Applicable Law/Venue:  This Agreement shall be construed  and
interpreted in accordance with the laws of the State of Washington. The
venue of any action brought hereunder shall be in the Superior Court for
King County.

D. Remedies Cumulative: Rights under this Agreement are cumulative and
nonexclusive of any other remedy at law or in equity.
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Captions: The titles of sections or other divisions of this Agreement are
for convenience only and do not define or limit the contents.

Severability: If any term or provision of this Agreement is determined by
a court of competent jurisdiction fo be invalid or unenforceable, the
remainder of this Agreement shall not be affected thereby, dnd each term
and provision of this Agreement shall be valid and enforceable to the
fullest extent permitted by law.

Waiver: No covenant, term or condition or the” breach thereof shall be
deemed waived, except by written consent of the party against whom e
waiver is claimed, and any waiver of the breach of any covenant, terin or
condition shall not be deemed to be 4 waiver of any preceding or
succeeding breach of the same or any Sther covenant, term or condition.
Neither the acceptance by the City of any performance by the Consultant
after the time the same shall have become due nor payment to the
Consultant for any portion of thé Work shall constitute a waiver by the
City of e breach or dci‘uuii/,éf any covenant, term or condition unless
otherwise expressly agreed to vy the City, in writing.

Entire _Agreement; This document, along with any exhibits and
attachments, constitutes the entire agreement between the parties with
respect to the financibg and construction of the QOSP Park improvements;
separate agreemen(s have been prepared related to Skybridges, and
Maintenance and Operations. No verbal arreement or conversation
between any officer, agent, associate Or empioyee of the City and any
officer, agency, employee or associate of the Cossultant prior to the
exccution of this Agreement shall affec or modify any of the terms or

obligations contained in this Agieement.

Negotiaied Acreement: The parties acknowledge that this is a negotiated
agreement, that they have had the opporiunity to have this Agreemenf
reviewed by their respective legal counsel, and that the terms and
conditions of this Agreement are not (0 be construed against any party on
the basis of such party’s draftsmanship thereof.

Time of Essence; Force Majeure: Time is of the essence of this
Agreement. Any delay, stoppage, or prevention of a pariy's performance
(“Delay”) under this Agreement due to Force Majeure shall excuse the
performance of the party affected for a period of time equal to the Delay.
However, the parties shall take reasonable steps to minimize the length of
Delay. “Force Majeure” shall mean a Delay atiributable to any strike or
other labor or industrial disturbance, civil disturbance, inability to secure
customers, materials, supplies, or labor through orcinary sources, any
changes in applicable laws or the interpretation thereof, or any lightening,
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earthquake, fire, or othe; cause beyond the reasonable controi of the party
for whom performance is required or its contractors of representafives.

K. Third Party Beneficiaries: There are no third-party beneficiaries to this
Agreement

[N WITNESS WHEREOF, in consideration of the terms, couditions,-and covenants
contained herein, or attached and incorporated and piede o patt hereof! the parties have
executed this Agreement by having their representative’s affix their signatures below.

SEATTLE ART MUSEUM THE C!T}f/ OF SEATTLE

By: By:/
Signature Date Signature Date
{Type Name Here] 7 [Type Namne Herej
1 Type Title Here] i'[‘vpchillcﬂc.rﬁ] -
Attachments:

Exhibit A - Property Description

Exhibit B - Site Map

Exhibit C - Plans and Specifications for construction within Alaskan Way and Myrile
Edwards Park as submitted and pe 1.iitted for construction by Seattle Department of
Planning and Development

Sxhibit D — Embayment Plan/ Se :wall Butiressing Plan

Fxhibit E - Public Access Easement

Exhibit G — Operations & Maintenance Agreement
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