AN ORDINANCE relatinc to 4.20.860
nyhistleblower" reporting and
protection; amending the City's
whistleblower piciection program
in response to the enactment of
Chapter 42.41 RCW; amending
Secticns 4.2G.800, 4.20.810,
4.20.820, 4.20.83C, 4.20.840, and
4.20.850 of thne Seattle Municipal
Code, and adding a new Section
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AN ORDINANCE relating to wywhistleblower? reporting and pro-
tection; amending the Ccity’s whistleblower protection
program in response to the enactment of Chapter 42.41 RCW;
amending Sections 4.20.800, 4.20.810, 4.20.820, 4.20.830,
4.20.840, and 4.20.850 of the Seattle Municipal Code, and
adding a new Section 4.20.860 in connection therewith.

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. Subchapter III of Chapter 4.20 of the Seattle
Municipal Code (Sections 4.20.800 through 4.20.850) is amended
as follows:

4.20.800 Policy —- Puvpose.

Unless prohibited by State law, City employees are
ancouraged to report on improper governmental action to the
appropriate city or other governmant official, depending on the
nature of the improper governmental action. ( (che—Exeecutive

1

To assist such reporting and to implement Sections 42.41.030 and
42.41.040 of the Revised Code of Washington ("RCW"), Sections

42.41.C40 01 Tie Rerioed 2=

4.20.800 through ((4+26+839)) 4.20.860 provide City employees a

process for reporting improper governmental action and protec-
tion from ((interference—ard)) retaliatory action for reporting
and cooperatint in the investigation and/or prosecution of
tmproper governmental action ((and+ef—aiseies%ng—sae*raetieﬁ—%e
news—edia)) in good faith in accordance with this subchapter.

1th 1in accordallCe willl la= D=

4.20.810 Reporiing improper governmental action --
Employee protection.

A. Right. Every City ( (oEficer—or)) employee shall have

the right to report, in good faith and in accordance with this

LIl alill 1i} GAuirwS ==

subchapter, to ( (an—auditing)) 2 city official, another govern-

1
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ment orfficial or a member of the public, information concerning
an improper governmental action.
B. Limitations.

1. This section does not authorize a City ((effieer
er)) employee to repo;t'information tnat is subject ((ef)) to an
applicable privilage against disclosure at law (e.g., RCW
5.60.060 privileged communications), unless waived, or to make
disclosure where prohibited at iaw. The only purpose of this
subchapter is to prote~t and encourage employees who know or in
dgood faith believe improper governmental action has occurred to
report those actions in good faith and in accordance with this
subchapter. 7

2. Except in cases_ of emergency wﬁegg_the employee
believes in good faith that substantial damage to persons or
property will result unless a_veport is made immediately to a
person or entity who is not the appropriate auditing official
listed in subsection 4.20.850A, an emplovee shall, before making
a_report to a person who is not the appropriate éuditing ~Efi-
cial, first make a written report of the improper governmental
action tc the appropriate auditing official. No emergency under
this subsection exists where prompt attention and reporting

under this subchapter by_the emplovee could have avocided the

perceived need to report immediately to é person not the appro-

priate_auditing official.

An employee making a written report as required by this

‘Vgpbsection_is encouraged to wait at least thirty (30) days from

receipt of the written report by the appropriate auditing offi-
cial before reporting the improper governmental action to a
person who is not an appropriate auditing official.

3. An employee’s reporting of his or her own improper
action does not grant an employee immunity from discipline or

termination ander Section 4.04.230 or 4.08.100 insofar as his or
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her improper action would be cause for discipline.

C. ((Interference-Prohibited)) Employee Protections and
Protscted Conduct

request)t)) The Zfollowing Eonduct by employees is protected if
carried out in good faith under this subchapter:

a. Reporting sexual harassment to the employee’s
supervisor, EEQ ofiicer, department head, or other government
official as set out in the City’s adopted procedure for report-
ing sexual harassment complaints; reporting violations of the
Fair Employment Practices ordinance to_the Human Rights Depart-
ment; reporting police miscopduct to the Police Department’s

Internal Investigation Sectjon; reporting violations of the Code

of Judicial Conduct by Municipal Court judges to the Washington
State Commission on Judicial Conduct; reporting violations of
ocriminal jaws_to the appropriate county prosecuting attorney;
wiad reporting violations of the Elections Code or the Ethics
Code, ard any actions for which no_other appropriate .ecipient
of a report is listed in this subgection, to_the Executive

Director of the Seattle Ethics and Elections Commission;

by an %"auditing official" related to "improper governmental

action"; and/or
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c. ((Teskifies)) Testifving in a proceeding or
prosecution arising out of an "improper governmental action."
( (2—Ne—city—efficer or-emploree—shall directly—or—in-
LrEs c . | —ef——intimidati £ rening
ing, 3ing,—in£l ing, e e tointimidate,
£hreaten;-coeree;—command,—or--influence—any—individual—for—the
information—ef limproper—governnental—aetion-t:e—an—auditing
off reial;—another-goveranent—officialer-a member—oi-the-publivsy
{)—eeoperating —in—an—investigation,—er-—(e)r—testifying—in—a
preceedingarising-therefrems))
( (B+—Retalintion—Prohibitedr)) 2. No City officer or
emp ioyee shall retaliate against any employee ((en—account—ofan

activity-protected-by this seetion)) because that employvee pro-

ceeded or is proceeding in good faith in accordance wich this

subchapter.

((E=)) D. Pernalty. Any City officer or employee who
((shall)) engages in ((imterferenee—er—in)) prohibited retalia-
tory action{(+)) is subject to discipline by suspension without
pay, demotion or discharge ((amdy)) or, pursuant to Section
4.20.840, a civil fine up to Five Hundred Dollars ($500.00), or

both qQiscipline and a_fine.

F. Annual Restatement. Upon entering City service and at
least once each year thereafter, every City officer and employce
shall receive a written sﬁmmary of this chapter, the procedures
for reporting improper governmental actions to auditing offi-
cials, ((ether-geovernment-effieials,or-members—ei-the publiey))
the procedures for obtaining the protections exitended, and the
prohibition against ((interference—er)) retaliation in this
section. Thke Executive Director of the Ethics and Elections

Commission shall ensure that sigch sumnmaries are distributed and
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that copies are posted wvhere all employees will have reasonable

access to them.

4.20.820 Confidentiality.

To the extent allowed by law, the identity of on employne
reporting information ‘al,out an improper governmental action

shall be kept confidential unless (({&))) the employee jin

writing waives confidentiality. ( (+—er—{b)—the-diselesure—of—-the

4.20.830 Investigation.
A. Referral or Retention. Ti._ Executive Director of the
Ethics and Electicns Commission, upon receiving a report alleqg-

ing_improper governmental action, shall refer the complainant to

the appropriate auditing official listed in subsection 4.20.8504
if the Executive Director is not the appropriate auditing

official. If the Executive Director is the appropriate auditing

cfficial, and the report alleges a viglation of the Elections

Code or_ the Code of Ethics, the Executive Director shall handle

that allegation according to the ordinances and rules apglicable
to the code alleged to have been viglated. If the Executive
Director is the appropriate auditing official and the report

alleges improper governmental action that does not 7all within

the prohibitions of the Ethics Code or the Elections Code, the
Executive Director may refer the report to the chief elected
official of the branch of government implicated in the allega-
tion, who shall ensure that the appropriate officer or agency
responds to the compleinant in writing within thirty (50)_gg¥§
of receipt of the report by the appropriate auditing official,
with a copy of the respcnse_to the Executive Director. If the
Executive Director does not refer the report to _another

official, or if the other official’s response is not timely or

satisfactory to the Executive Director, the Executive Director
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may conduct_ an investigation. The procedures in subsections

4.20.830B through E shall apply only to_the Executive Director
of the Ethics_and Elections Commission when he or she is in-
vestigating an_improper gové;m,xenta; action that does not fall
within the prohibit_iops'og the Ethics Code or the Elections Ccde

and_that should not have been referred to another auditing

official under the first sentence of this subsection; other

auditing officials investigating allegations of irproper
governmental actic:: appropriately referred to them are not bound
by these procedures.

B. Executive Director’s Investigation. ((A—Autherity
-—Powera~)) At any stage in an investigation of an alleged
"improper governmental action" (({whether—reported—by—an
employee-er—uncovored-by-offine-staff))), the Executive Director
ofv the Seattle Ethics and Elections Commission may issue
subpoenas, administer oaths, examine witnesses, compel the
production of documents or other evidence, enlist the assistance
of the City Attorney, the City Auditor, or the Chief of Police,
refer the matter to the State Auditor or law enforcement
authorities, and/or issue reports, each as deemed appropriate.

( (B~—Preliminary-Fnvestigatient)) Within thirty (30) days

after receiving information about an "improper governmental

action" from a City ((effiéer—or)) employee, the Executive :

Director shall conduct a preliminary investigaticn. and ((upon))

provide the complainant with a written report of the general

status of the investigation which may include matters for

further research »r inquiry.

c. Completion and Reports. Upon compietion of the
( (preliminary)) investigaticon, the Executive Director shall
notify the ({imfermav)) complainant in writing of any deter-
minations made. ((andter—as—te-matters—for—further researeh—or
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Investigatien—Reportss)) If the Executive Director determines
that an improper governmental action has occurred, the Executive
Director shall report the nature and details of the activity to
the ((infermant)) complainant; to the head of the department
with responsibility fpr'the action; and if a department head is
implicated, to the Mayor and ity Council; and to such other
governmental officials or agencies as the Executive Director
deems appropriate. If satisfactory action to follow up the
report is not beinyg taken within a reasonable time, the Execu-
tive Director shall report his or her determination tc the Mayor
and advise the City Council.

D. Closure. The Executive Director may close an investi-
gation at any time he or she determines that no further action
is warranted and shall so notify the ((infermant)) complainant.

E. { (Rules—and—Precedures— The—Seattle—Ethies—and

Decisions of the Executive Director under this section are not

appealable to the Ethics and Elections Commission.

4.20.840 Civil penalty. 7

A violation of subsection((8)) C ((and—DB)) of Section
4,20.810 is a civil offense. A person who is guilty thereof may

he punished in the Seattle-Municipal ((€ede)) Court by a civil

fine or forfeiture not to exceed Five Hundred Dollars ($500.00).

4.20.850 Definitions.

As used in Sections 4.20.800 through ((4-26+8498)) 4.20.860,
the following terms shall have these meanings:

A. "Auditing officisl" means,_each in connection with a
report of improper governmental action within his, her, or its

respective jurisdiction, the Executive Director of the Seattie
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Ethics and Elections Commission((+—the—Washington—&tate
Auditer,)): a person to whom sexual harassment was properly
reported according to City pelicy; the Human Rights Dgpartment;
({e¥)) the Jashington State Commission on Judicial Conduct
{ (Gommissien)); ((asrge;peiieeﬁméeeeedue%T)) the Police Depart-
ment’s Internal Investigations Section; the county prosecuting

attorneys of the State of Washington; andéd any authorized

assistant or representative of any of them in cases within their
respective appropriate jurisdictions.

B. "Employee" means anyone employed by the City, whether
in a permanent or temporary position, including full-time, part-
time, and intermittent workers. It also includ:s members'of

appointed boards or commissions, whether or rot paid( (—and—fex

ern—ousignment)).

C. 1. "Improper governmental action" means any action

in-that-eapaeity;)) by a City officer or employee that is under-
taken in the performance of the officer’s or employee’s official

duties, whether or not the action is within the scope of employ-
ment, and:s

a. Violates any State of federal law or rule or
City ordinance, and, where applicable, King County ordinances,
or

k. Constitutes an abuse of authority, or

¢. Creates a substantial or specific danger to
the public health or safefy, or

d. Results in a gross waste of public funds.

2. "Improper governmental action" exc®udes personnel

actions, including but not limited to: employee grievances,

complaints, appointments, promotions, transfers, assignments,
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reassignments, reinstatements, restorations, re-employments,
performance evaluations, reductions in pay, dismissals,
suspensions, democtions, reprimands, violations of collective
kargaining or civil service laws, or alleged violations of
agreements with labor prganizations under collective bargaining,

or any action that may be taken under chaoter 41.08, 41.12,

41.14, 41.56, 41.52, or -53.18 RCW_or RCW 54.04.170 and

3. A properly authorized City program or activity

does not become an "improper governmental action" because an

4 employee or auditing official dissents from the City policy or

considers the expenditures unwise.
D. "Retaliate," and its kindred nouns, "retaliation" and

"retaliastory action,” mean to ((Eaéee—aet—ieﬁ-—(ﬁr—%et—ieﬂ—takeﬁ

£ivati £ - P ] . e rected 3
Seetiop—4-20+-830-——With—an—indiridual;—it—ineludes)) nake,
because of an activity protected under section 4.20.810, any
unwarranted advsir se change in an employee’s_employment status or
the terms and conditions of employment including, but ((is)) not
limited to, ((assignment—ef -additienal-duties;)) denial of ade-
quate staff to perform duties; frequent staff changes:; frequent
{((e¥)) and undesirable office change:, refusal to assign
meaningful work; ((harassment,—execessive—supervision—er—other
diseriminatery treatment—of -the—employee; —unwarranted—and))

Junsubstantiated letters of reprimand or unsatisfactory pei-

formance evaluations; demotion, reduction in pay; denial of
prorotion; transfer or_ reassianment; ((and)) suspension or
dismissal; or other unwarranted disciplinary action.
E. ((WUse—of—officialautherity—orinfluencell means--and
ing, —— ] y )
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appointment;—promotien, —transfer,—assignament; - reasaignment;
reinstatement;——recteration,——re-erployment,——performance
eva&aatien—*a&—aﬂy—eEhep—déeeip}inaf}—ae%éeﬂf))
Director" means the Executive Director of the Szattle Ethics and

"Executive

Electicvns Commission.

Section 2. There. is added to Subchapter IIY c¢f Chapter
% .20 of the Seattle Municipal Code a new Section 4.20.860 as
follows:

4.20.860 Reporting and Adjudicating Rastaliation.

A. Complaint. In order to seek relief, an employee who
believes he or she hzs been retaliated against in violation of
section 4.20.310C must file a signed written cemplaint within 30
days of the occurrence alieged to constitute retaliation. The
complaint shall be filed with the Office of the Mayor and must
specify the alleged retaliatory action and the reliet requested.

B. Investigation and Response. The Mayor’s office shall
forward the complaint to the head of the executive office or
depariment in which the retaliation is alleged to have occurred,
or, at the Mayor'’s option, to the President of the City Comncil
or the Presiding Judge of ti:e Municipal Court if their respec-
tive branches are implicated in the complaint. The head of the
department, office, or branch to which the complaint was
referred shall ensure that the complainant is sent a response
within thirty (30) days after the filing of the complaint. If
the head of an executive office or department is alleged to have
retaliated in viclation of section 4.20.810, the Mayor shall
ensure that the complainant is sent a response within thirty
(30) days after the filing of the complaint.

C. Hearing. If an employee who has filed z complaint of
retaliation under this section is dissatisfied with the response
and desires a hearing pursuant o section 42.41.040 RCW, the

employee shall deliver a request for hearing to the Office of

10
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the Maycr within the time limitations specified in that section.
Within five (5) working days of receipt of the regquest for
hearing, the City shall apply to the state office of administra-
tive hearings for a hearing to be conducted as provided in
Section 42.41.040 RCW. '

Section 3. The provisions of this cordinance are declared
to be separate and severable. The invalidity of any clause,
sentence, paragraph, subdivision, section, or portion of this
ordinance, or the invalidity of the application thereof to any
person or circumstance shall not affect the validity cof the
remainder of this ordinance, or the validity of its application
to other persons or circumstances.

Section 4. This ordinance shall take effect and be in
force thirty days from and after its passage and approval, if
approved by the Mayor; otherwise it shall take effect at the
time it shall become a law under tle provisions of the City
Charter.

Passed by the City Council the 7th day of riafvy

1994, and signed by me in open session in authentication of its

passage this /7R day of G , 1994,

Approved by me this 9"’? day of

Nbordan B. Rice, Mayor

Filed this q‘”’ day of %’”m , 1994.
L4
e Hergent &
» A By ”/4 Al
Published Deputy Clerk
11
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City of Seattle

Ethics and Elections Commission

February 2, 1994

City Council President Jim Street
Seattle City Council
1100 Municipal Building

Re: Propused Revisions To The Whistleblower Code

Dear Council President Street:

attached is a copy of proposed revisions to the Whistleblower Code.
These revisions bring the Seattle ordinance in compliance with the
State Whistleblower statute that became effective on January 1,
1993, In addition, they clarify the Code and make it more readable.
The following is a summary of the revisions:

The Whistleblower Code has been revised to emphasize that the
protections of confidentiality and freedom from retaliation are
conditioned upon the employee acting in good faith under the
chapter. S8MC 4.20.800 and .810(a).

The Code more clearly identifies the appropriate auditing authority
for the various complaints of improper governmental action, e.g.,
the Human Rights Department for discrimination complaints, police
Internal Investigations for police misconduct, etc. 8MC
4.20.810(C) (1) (a).

The revisions clearly delineate the complainant’s course of conduct
and the Executive Director’s procedures, making separate rules
unnecessary. See S8MC 4.20.810(B) (2) (employee files written report
to appropriate auditing authority, waits 30 days for response), 8MC
4.20.830(a) (Executive Director shall ensure that appropriate
auditing cofficial responds within 30 days of receipt, may contact
head of department or may conduct investigation), sMC
4.20.830(B) (if Executive Director conducts investigation, within 30
days, he or she provides to the complainant a status report of
investigation), 8MC 4.20.830(C) (if Executive Director determines an
improper governmental action occurred, he or shs reports to
complainant and department head, if department head does not
respond or provides unsatisfactory response, Executive Director
reports to Mayor and Council), and SMC 4.20.830(D) (if no further
action warcanted, Executive Director may close investigation, sends
notice to complainant).

The definiticns are more clearly stated in S8MC 4.20.850:
(A): "Auditing official" states that the Executive Director is the
appropriate official cmly if an Ethics, Elections or other alleged

An equal employ opportunity - affi ive action employ
Ci issi 26 icipal Building, Seatile, Washingtor: 98104 (206) 684-8500
*Printed on Recycled Paper”

Ethics and Electit
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™ Council President Street
Re: Proposed Whistleblower Revisions
Page 2

violation that does not involve a law that already has a procedure
in place. When an alleged violation involves action that is
addressed in an ordinance that assigns jurisdiction to another
entity, that entity is the appropriate auditing authority;
{B): "Employee" does not include volunteers;
{C): "Improper governmental action" identifies the conduct while
performing official duties, whether or not within the scope of
those duties;
: {D): "Retaliate" is clarified to be unwarranted adverse action
! taken as a result of the report of improper governmental action.

F30LLCN

3 BMC 4.20.860 is added to provide guidance to employees who believe

! they have been retaliated against for reporting an improper
governmental action or for cooperating in an investigation of an
alleged improper governmental action. Such employees are directed
to report the allegad retaliation to the Mayor’s Office and specify
the relief requested. The Mayor would then send the complaint to
the department involved and ensure that a response is given the
complainant within thirty days of receipt of the complaint. If the
alleged action occurred in the Legislative Department or the
Municipal Court, the Mayor’s Office would refer the claim to the
President of the Council or the Court Administrator, respectively,

gi) and they have thirty days to respond. SMC 4.20.860(B). If the

= complainant is not satisfied with the response, he or she has
fifteen days afier the thirty day limit to ask the Mayor to provide
a hearing before a State Acdministrative Law Judge. The Mayor then
has five working days from receipt of the request *fo apply to the
State Office of Administrative Hearings for a hearing to be
conducted, pursuant to RCW 42.41.040. SMC 4.20.860(C). The City
would be assessed the charges that the State incurred in conducting
the hearing. The Administrative Law Judge is authorized to assess
portions or all of the City’s costs to the complainant, if he or
she determines that the claim was frivolous.
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These revisions have undergone extensive review by tlie Mayor’s
office, the Law Department and the Commission. Please contact us if
you have questions or concerns. Thank you for your attention to
this matter.

rs truly, |

car yzg van Noy, ;

Executive Director

wphi\carol\whistli.rev




™ N

TIME AND DATE STAMP

SPONSORSHIP
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