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1/27/89
O9RD2.1

ORDINANCE 4!Iéf5323€?

AN ORDINANCE amending the Women's and Minority Business
Utilization Ordinance, S.M.C. Ch. 20.46, by making
additional findings regarding discrimination against
minority businesses and by changing the way utilization
goals are calculated for the utilization of minority
business enterprises on City contracts; appropriating
funds for a study of discrimination against minority
businesses and declaring an emergency therefor.

WHEREAS,; the United States Supreme Courtis decision in the
case of City of Richmond v. J. A. Croson Co., No. 87-3998
(1989) establishes new standards by which the constitu-
tionality of local governments' minority business
enterprise ("MBE") programs will be judged; and

WHEREAS, the Supreme Court held in the Croson case that a
local government may maintain a MBE program if such a
program is necessary to assure that it is not a "passive
participant® in a system of racial exclusion practiced by
contractors in the private sector; and

WHEREAS, the City Council and the Mayor have been presented
with persuasive evidence of the systematic exclusion of
minority businesses from contracting opportunities in the
various aspects of private commerce in Seattle and the
surrounding communities; and

WHEREAS,; the Supreme Court held in the Croson case that local
governments® MBE goals must be established by reference to
the availability of MBEs capable of performing work on the
governments® contracts: and

WHEREAS, the City Council and the Mayor wish to obtain fur-
ther information regarding discrimination against minority
businesses in the private sector and whether it may be
advisable to make further changes in the City's MBE
Program but have alsc been presented with persuasive
evidence that any interrvuption in the City's MBE progranm
will cause numerous MBEs to suffer irreversible injury;
Now, Therefore,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:
Section 1., Section 20.46.020 of the Seattle Municipal
Code (Ordinance 109113 § 2) is amended as follows:
20.46.02¢0 Findings.
Upcn full consideration of all relevant facts, the City

Council finds that:
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A. Past societal discrimination, the City's overall
contracting process, difficulties in the financing and bonding
market, and problems obtaining credit and insurance, have had
the effect of underutilization of women's business enterprises
and minority business enterprises in contracts awarded by the
City, and have contributed to the underdevelopment of such
businesses;

B, As a result of this past discrimination against
women's business enterprises and minority business
enterprises, women and minorities have been deprived of
numerous employment opportunities:

C. It is in the best interests of the City to promote the
equitable utilization of women's business enterprises and
minority business enterprises in City contracting; {(and))

D. The requirements of this chapter are necessary to
overcome the present effects of discrimination, and are
designed to achieve the goal of equitable utilization of
women's business enterprises and minority business
enterprises, while at the same time maintaining a high guality
of goods and services provided to the City through competitive

bidding as required by state law and the City Charter({(~))

~g

E. Nonminority developers, contractors and consultants

have systematically excluded minority business enterprises

from contracting and subcontracting opportunities in the

private sector in Seattle and in the surrounding cities and

communitiess

F. Race-neutral measures employed by the City in the past

did not prevent the City from being a passive participant in

the systematic discrimination against minority business

enterprises;

cs 18.2




10

11

i2

i3

14

i5

18

17

i8

18

20

21

22

23

24

28

286

27

28

G. Unless the City takes affirmative steps to prevent

the pervasive discrimination against minority business

enterprises in the private sector from affecting its

contracting processes, the City will become a passive

participant in the system of racial exclusion practiced in the

private sector; and

H. The City's minority business enterprise program must

be continued to prevent the City from once again becoming a

passive participant in the systematic exclusion of minority

business enterprises from contracting and subcontracting

opportunities.

Section 2. Section 20.46.030 (Ordinance 109113 § 3) is
amended as follows:

20.46.030 Declaration of policy.

It is the policy of the City to ensure the full and
equitable participation by women's business enterprises and
minority business enterprises in the provision of goods and
services to the City on a contractual basis. The ultimate
goal of this chapter is to increase the use of women's
business enterprises ((and-mincrity-business-enterprises))
above the present low level to a level more comparable to the
representation of women {((and-minorities)) in the population

{{=)) and to increase the use of minority business enterprises

to a level comparable to the availability of minority business

enterprises which are capable of providing goods and services

to the City.

Section 3. Subsection A of section 20.46.060 of the
Seattle Municipal Code is amended as follows:

A. In addition to duties and powers given to the

Director elsewhere, the Director shall:
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1. Provide information and other assistance to
women's business enterprises and minority business enterprises
to increase their ability to effectively compete for the award
of City contracts;

2. Assist City and community agencies to increase
women's business enterprise and minority business enterprise
participation on City contracts;

3. Adopt rules and regulations, consistent with
Chapter 328, Washington Laws of 1987, this chapter and the
Administrative Code of The City of Seattle (Ordinance 102228,
as amended), establishing standards and procedures for
effectively carrying out this chapter;

4. Accept certifications as bona fide women's,
minority, combination women's and minority or disadvantaged
business enterprises made by the Washington State Office of
Minority and Women's Business Enterprises and those deemed
certified by that Office pursuant to Washington Laws of 1987,
Chapter 328; and provide access to a listing of such bona fide
businesses for use by contract awarding authcorities and
contractors;

5. Recommend to the Mayor appropriate goals for
minority and women's business enterprise utilization:

6. Recommend to the Mayor appropriate goals for
"disadvantaged businesses® utilization in federally funded,
City-administered projects where utilization of such
businesses is required by state or federal law;

7. Adopt rules and regulations consistent with the
Administrative Code of The City of Seattle (SMC Chapter 3.02,

Ordinance 102228, as amended) establishing practices and
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procedures for effectively implementing 49 CFR Part 23,
subpart D; {{and))

8. Recommend to contract awarding authorities such
éanctions as may be appropriate pursuant to SMC 20.46.080
A4((~)) ; and

9. Determine the level of utilization of minority

business enterprises to be required on City contracts as

described in SMC 20.46.090 Bl,

Section 4. BSection 20.46.070 of the Seattle Municipal
Code is amended as follows:

20.46.070 Utilization goals.

A. The Mayor, with the advice of the Director, the
Director of the Office for Women's Rights, and contract
awarding authorities, shall establish separate City-wide
annual goals for the utilization of women's business
enterprises and for the utilization of minority business
enterprises. These goals shall be expressed in terms of a
percentage of the total dollar value of all contracts to be
awarded by the City, and may be established separately for
categories of contracting such as public works, consultant,

concession and purchasing contracts. (({Geals—shall-be

&5-4) )

B. The City-wide annual goal for the utilization of

women's business enterprises shall be reasonably achievable

and shall be based on factors such as:

1. The level of participation of women's business

enterprises {{and-minority

EpEESes) ) on past

contracts awarded by the City which have contained women ((and

minority)) business enterprise requirements:

cs 18.2




10

11

12

i3

14

i85

ig

17

18

io

20

21

22

23

24

25

26

27

28

2. The level of participation of women's business

enterprises ((a

@s)) on contracts
awarded by other governmental agencies in the Seattle area

which have utilized women's business enterprise ((and-minority

ise)) requirements:

3. The availability of women'®s business enterprises
{ (3nd-minoxrity business-entexrprises)) which are capable of
providing goods and services to the City; and

4. The degree to which such annual goals will
contribute to the achievement of the ultimate goal as set
forth in Section 20.46.030.

The City-wide annual goal shall be not less than ({£ifteen

percent-{-k5%}-for-minori

€han)) three percent (3%) for women's business enterprises.

€. The City-wide annual goal for the utilization of

minority business enterprises shall be reascnably achievable

and shall be based on the availability of minority business

enterprises which are capable of providing goods and services

to the City.

{({(B+)}) D. The Mayor, with the advice of the Director,
the Director of the Office for Women's Rights, and each
contract awarding authority, shall establish separate annual
goals for utilization of women's business enterprises and
minority business enterprises by that awarding authority;
these goals shall be expressed as a percentage of the total
dollar value of all contracts to be awarded by the contract
awarding authority, and may be established separately by
contract category; they shall egual or exceed the City-wide

annual goals.
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Section 5. Subsection Bl of Section 20.46.090 of the
Seattle Municipal Code is amended as follows:
1. In addition to the requirements set forth in

subsection B of Section 20.46.080 and elsewhere, bid

conditions and requests for proposals shall require bidders

and proposers to include in their bid or proposal ((bsth

a-and)}) women's business enterprise
participation in the contract in a percentage which equals or
exceeds the awarding authority's annual goals((~)) and

minority business enterprise participation in the contract in

a percentage to be determined by the Director for the

contract. The Director shall determine the minority business

enterprise percentage for each contract based on the extent

of subcontracting opportunities presented by the contract and

the availability of minority business enterprises to perform

such subcontracting work. Except as provided in subsection B2

of this section, bids or proposals not including both minority
business enterprise and women's business enterprise
participation in an amount which eguals or exceeds that
required by the bid conditions or request for proposals shall
be declared nonresponsive.

Section 6. The Human Rights Department shall enter into a
contract with a qualified consultant to study the
discrimination against minority businesses in the private
sector in the Seattle area and to recommend any appropriate
changes in the City's minority business enterprise program or
other City ordinances. One Hundred Thousand Dollars
($100,000.00) is hereby appropriated from the emergency fund
for this purpose. The Director of the Human Rights Department

shall report to the City Council and Mayor regarding the
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consultant's recommendations on or before July 5, 1989.
Section 7. The continuation of the City‘*s MBE program
during the period of the study referred to in section 6 is

necessary to prevent numerous minority businesses from being

irreversibly injured. The City Council shall review and act

upon the Director's report referred to in Section 6 on or
before August 7, 1989.

Section 8., WHEREAS, the appropriation herein made is
to meet actual necessary expenditures of the City for which
no appropriation has been made due to causes which could not
reasonably have been foreseen at the time of making the 1988
Budget; Now, Therefore, in accordance with RCW 35.32A4.060, by
reason of the facts above stated and the emergency which is
hereby declared to exist, this ordinance shall become
effective immediately upon the approval or signing of the same
by the Mayor or passage over his veto, as provided by the
Charter of the City.

PASSED by three-~fourths vote of all the members of the

City Council the Q;“g day of FeleyC et ¢ 1989, and
—H AT

signed by me

this _ 3%

Approved
Filed by ﬁ‘fi*/a n of ﬁémmq ., 1989,
”¢€sﬂaﬁ Qﬁ@kwfﬁ%g’
Clty Comptrolleﬂgand City Clerxk
By: /
{ SEAL)
Published
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LAW DEPARTMENT-—THE CITY OF S8EATTLE

January 23, 1989

MEMORANDUM

To: The Honorable Charles Royer; Mayor
The Honorable Sam Smith, President.
City Council, 11 Councilmembers
From: Douglas N. Jewvet

City Attorney

Subject: Supreme Court Ruling on City of Richmond v.
J.A. Croson Co.

Attached for your immediate information is the syllabus

of the decisicn. We have given full-text copies to both

the Office of Women's Rights and the Human Rights Department.
I have also enclosed pages 33-35 of the opinion where the
door is left open for continuing a MBE program.

I am now meeting with Bill Hilliard to begin formulating

a plan to document discrimination by non-minority contractors
against minority businesses. I have also discussed the
decision with Reggie Frye and have invited him to a meeting
with Mr. Hilliard and myself tomorrow afternoon. I asked

Mr. Frye to begin organizing testimony by minority contractors

regarding discrimination.

Having the City Council or Human Rights Commission hold
hearings to build a record is a subject we need to discuss
as scoon as possible.

DNJ-ms

Encl.




Syllabus
CITY OF RICHMOND v J. A, CROSON Co.
APPEAL FROM TEE UNITED STATES COURT oF APPEALS FOR

THE FOURTE CInCUTT

: ity Business Enterprises™ {MBEs), which the Plap defined to include g
; business from anywhers in the country st lesst 51% of which is gwned
and controlled by biack, Spanish-speaidng, Orientsl, Indisgn, Esldme, or
Aleut sitizens, Although the Plan deciared that it was “remedial” in fige
ture, it was adopted after g publie hesring at which na direct evidenece
a3 presented that the eity had dis ittinated
letting contrasts or that ity
minerity subcontractops,

constitutionsl under
- 448; and the statements of Plan propo.
cating been widespread racis! diees: ztion in
- the Jocs!, state, ang national construction industriss,

Plas, the sty sdopted rules requiring individualized consideration of

£
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from the principal opinion in Fullilove, supra, whieh accorded great def-
erence to Congua’ findings of past societal discrimination in holding

by & compelling governmental interest, since the record revealed no
prior discrimination by the eity itsalf in awarding contraets, and 2
the 30% set-aside was not nurrowly taillored to accomplish a remedig}
purpose.
Held: The Judgment is affzmed,
822 F. 2d 1856, aMirmed,
JusTicE O'Connor delivered the opinion of the Court with respect to
Parts I, [11-B, and IV, conciuding that:
1. The city has failed to demonstrate o compelling governmentaj inter.

does not establish the type of identified past diserimination in the city's

construction industry that would authorize race-based refief under the
Fourteenth Amendment's Equal Protection Clauge. Pp. 22.31.

bonding requirements, unfzmiliarity with bidding procedures, and dis.
- ability caused by an inadequate track record. Pp, 23-24.
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clent, since the meve recitation of 8 “benign” or legitimate purpose for a
rasisl classification is entitled to little or ne weight.  Similarly, the
views of Plan prope BiE 28 o pest and present diserimingtion i

8, neither of which is known
p it local contrastors’ asseris-
Bot probative sbesnt some link to the
mbership, since thers are BUNSTows et
ity participation, including past societal
dserimingti SLOnetie epp@ﬂm&iﬁe& 38 well 88 h@th
blssk and white career and entrepreneurial choites. Congress’ finding
set-aside approved in Fullilove that there had
discriminution in the construction industey alzo has sx.
tremely lmited probative ¥rlus, sincs, by ncluding s waiver procedure
rograre, Congress explisitly recognized that the scope of
the problem would vary from merket ares to market ares. In any
seting pursusst ¢ its unigye enforcement powers

under § 5 of the Fourteenth Amendment. Pp. 24-28,
e} The “evidence” relied upon by JUSTICE MASSHALL'S dissent ...

the sity’s histery of school desegregsti

tors in the dity or the necessar
any size or duration.

¥ vemedy, and conid justify » preference of
s JUSTICE MARSHALL'S suggastion that
2 findings may be “shared” from jurisdiction to Jurisdietion
cented snd contrary to this Court's decisions, Pg. 2830,
nce there is absolutely no evidencs of past diseriminetion
against Spanish speaking, Qﬁm‘&a&, xndiﬂ&a E&kim@q or Alew persans in
&ny aspevt of the eity’s construstion industzy, the Plan's random inely.
sion of those gronps sxongly impugns the city's cleim of remedisl moti-
vation. Pp. 30-31.

2. The Plan is not narvowly taflorsd to remedy the effects of prior dis-
erimination. sines it sntitlss a black, Hispenic, or Oriental entreprensur
from anywhere in the country 2o an sbsoluts prefevence over other Sitie
2863 based solely on their race. ARhough many of the barriers to -
fAgkity participstion in the construetion industry relied “pon by the ety
to justify the Plan sppesr ¢t5 be race neutrsl, thers is no evidencs thap
the city considered uaing alternative, race-neutrs! mesns to increase mi.
nority participstion in city coutrseting. Morsover, the Plan’s rigid 30%




wﬁvemonamby«aebu&,thodty’sonlyﬁmminmmga
qugxnyctemmherthminves&gzﬁngthe naedt’orrgmedianct?onin

and redress violations of, the Amendment’s provisions. Conversely, § 1
of the Amendment, which includes the Equal Protection Clause, is an ex-

tates of that section. However, the Court of Appeals erred to the ex-
tent that it followed by rote the Wygant plurality’s ruling that the Equal

race-based policy that ;ﬂ’eeted the pamctﬂzrptxbbe ‘employer’s own
work force, whereas this case involves a state entity which has specifie
id i

tion of zi;inoriﬁes is a product of past discrimination, Application of that
standard, which is noe dependent on the race of those burdened or bene.
fited by the raciai classification, assures that the city ia pursuing a reme-

L3
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di@igm&immmtsmgh:@wmntm@f&higiﬂy suspect tool and
that the means chosen “M” this eompelling goal so clossly that there is
little or wo possibility that the motive for the ol cation was illegiti-
mate racial prejudics or sterectyps. The relszed standard of review
by JUSTICE Mans8ALLs desent does not provide & means for
ing that & rasial classification is in fast “designed to further re-
medial goals,” sines it accepts anture of the classifieation
£ the factual basis for the classification’s enactment
between ite scops and that factusl besis, Even i the
level of equal protection serutiny could he said te vary acvonding to the
shility of different groups to defend their mterests in the representative
provess, heightened scrutiny would still bs sppropriste n the elrvum.
stances of this case, since blacks comprise svproximstely 60% of the
eity’s population and hold five of nine sests on the City Coundil, theveby
raizing ths concern that the palitical majority may have scted to disad.
Entage & minority bosed on unwarranted sssumptions or incomplete
fasts, Pp. 17-22
Z. Even in the sheence of evidencs of diserimi nation ixn the loeal con.
struction industry, the city has st its dispossl an array of race-neutrsl

RE

devices ip in the sccessibility of ity sontracting opportunitiss 2o
srnall enty of 2ll races who bave sutfered the effects of pasE so-

cietel diserimination, ineluding simplification of bidding procedures, re-
 of bonding requirerents, iraining, Snane aid, elimination or
modification of formal barviers caused by bur tie inertia, and the
prohibition of diseriminstion in the provision of credit or bonding by lecal
supplisrs snd ! Pp. 8438,

JUSTICE STEVENS, slthough agreeing that the Plan cannot be Justified
28 8 remedy for past diseriminstion, concluded that the Fourteenth
Amendment does not Emit permiseible rucial clsssificstions to those thay
remedy past wrongs, requires that race-bused govermments! deci.
sions be evalusted primartly by studying their probble impast on the
futwrs. Pp. 1-8. _

{8} Disregarding the past histery of racial injustics, there is not sven
an srguable basis for suggesting thet the race of 5 sboontractor or con-
trastor o ity projects should have sny relevance to his or heraccezs 1o
the market. Althouw race is not always irvelevant i sound govern.
ments] desizion the city makes ns claim that the pubiie interest
in the officdent performance of its sonEtsuction contracts will be served
by grautisg & preference to minerity-business enterprises, Pp. 23,
(b} Legisistive bodies such 38 the City Couneil, which are primarily
pulicymaking entities that promulgate rules to govern finure eonduet,
raise valid constitutional concerns wheg they wuse the politicn! process to
punish or charactarize past conduct of private citizens. Cousts, on the
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other hand, - are well equipped to identify past wrongdoers and to fash-
ion remedies that will cresta the conditiona that presumably would have
existed had no wrong been committed, and should have the same broad
discretion in racial discrimination cases that chancellors enjoy in other
aress of the law to fushion remedies against persons who have been
proven guilty of violations of law. Pp. 3-4.

(c) Rather than engaging in debate over the proper standard of re-
view to spply in affirmative-sction kitigation, it is more constructive to
try to identify the charscteristics of the advantaged and dissdvantaged
classes that may justify their disparute treatment. Here, instead of
carefully identifying those characteristics, the city has merely engaged
in the type of sterectypical analysis that is the halimark of Equal Protee.
tion Clause viclations. The clasa of persons benefited by the Plan is not
limited to vietims of past diserimination by white contractors in the city,
but encompesses persons who have never been in business in the city,
minority contractors who may have themseives been guilty of dis-
erimination against other minority group membery, and firms that have
prospered notwithstanding discriminatory tresatment.  Similarly, al-
though the Plan unquestionably dissdvantages some white contractors
who are guilty of past diserimination sguinst blacks, it also punishes
some who diseriminated only before it was forbidden by law and some
who have never discriminated aguinst anyone. ~Pp. 48,

JUSTICE KENNEDY concluded that the Fourteenth Amendment ought
not to be interpreted to reduce 2 State's power to eradicate racial dis-
crimination and its effects in both the public and private sectors, or its
absolute duty to do so where those wrongs were caused intentionaily by
the State itself, except where there is a conflict with federal law or
where, as here, & state remedy itseif violates equal protection. Al-
though a ruls striidng down ail racial preferences which are not neces-
sary remedies to victims of unlawful discriminstion would serve impor-
tant structursi gosls by eliminating the necessity for courts to pass on
each such preference that is enacted, that ruie would be a significant
break with this Court’s precedents that require a case-by-case test, and
need not be adopted. Rather, it may be assumed that the principle of
race neutrality found in the Equal Protection Clause will be vindicated
by the less absolute strict scrutiny standard, the spplication of which
demonstrates that the city’s Plan is not 8 remedy but is itself an uncon-
stitutional preference. Pp. 1-3.

JUSTICE SCALIA, agreeing that strict scrutiny must be applied to all
governmental racial clnasifieations, conchided that:

1. The Fourteenth Amendment prohibits state and local governments
from discriminating on the basis of race in ordar to undo the effects of
past discrimination, except in one circumstance: where that is necessary
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to eliminats their own mainte of 8 systers of unlawfiul racial elassifi.
cation. Moreover, the State’s remed ial power in that instance extends

ng further than the scope of the constitutional viclation, and doss not
encompans ths continuing sffeets of & diserin inElory system once the
Fystem itself has been eliminnted, Pp. 1~8,
2. The Stuts remsing free to unda the effects of past diserimination in
permuissible ways that do not inveivs elg ifiention by recs oy ezample,
3 ¢ preferance to small or new businesses or o
; 08 Who esn be identifled, Iy the latter in.
ion would aot be based on race but on the fact that
gad, &

opinion with respeet (o Pare 1L, i whick Resmgurer, C. 1., and Wetre,
4., joived, snd an opinion with respect to Parts iY-A and V, In which
Exmvquner, C. 1., and Werre and XpeenEny, JJ., joined, STEvENs, 4.,
and Kexweny, J., Sled opinjons concurring in part and coneurring {n the
judgmene.  Soarsa, J - Blad an opinion soncwrring in the judgment.
B ALL, £, Bled 2 disss Lng opinion, in whick Bagwwan and Bracz.

HUR, jolned. Bracmueow, 4., Aled 3 dissenting opinion, in whick
Brewwan, J., joined,

5/
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Fullilove, the Richmond Plan's waiver system focuses solely.
on the availability of MBES; there is no inquiry into whether
or not the particular MBE seeldng a racial preference has
suffered from the effects of past diserimination by the eity or
prime contractors,

Given the existence of an individualized procedure, the
city's only interest in maintaining a quota system rather than
investigating the need for remedial action in particular cases
would seem to be simple administrative convenience. But
the interest in avoiding the bureaucratic effort necessary to
tailor remedial relief to those who truly have suffered the ef-
fects of prior discrimination cannot justify a rigid line dra
on the basis of a suspect classification. See Frontiero v.
Richardson, 411 U. 8, 677, 690 (1973) (plurality opinion)
(“{Wlhen we enter the realm of ‘striet judicial scrutiny,’ there
can be no doubt that ‘administrative convenience’ is not a
shibboleth, the mere recitation of which dictates constitution-
ality”). Under Richmond’s scheme, a successful black, His-
panie, or Oriental entrepreneur from anywhere in the coun-
try enjoys an absolute preference over other citizens hased
golely on their race. We think it obvious that such a pro-
gram is not narrowly tailored to remedy the effects of prior

\'s
Nothing we say today precludes a state or local entity from

taking action to rectify the effects of identified diserimination
within its jurisdictiop. If the city of Richmond had evidence
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sters v. United States, 431 1. 8., at 337-33%, Upder such
chrcumgtances, the ity could aot to dismantle the closed busi.
ness system by taking appropriste measures againgt those
who discriminate on the basis of race or other ilegitimate cri-
terin. Ses, e. 5., New York State Club Asen. v. New York
City, 487 U. 8. coe, s (1288), In the extreme case,
some form of narrowly tailored racial preference might be
necessary 1o break down patterns of deliberate exclusion
Ner is locsl governm

. ent powerless to deal with individual
i raciuly motivated refussls to employ minority
ractors. Where such dise On OoCUYE, 8 ity would

be justified in penalizing the ator and providing ap-
propriate relief to the victim of such diser imination. See
generally Melonnell Douglas @0‘?‘?. v. Green, 411 7. 3. 732,
802-808 (1973). Moreover, evidence of 2 pattern of individ.
ual diseriminatory acts can, if supported by appropriate sta-
tistical proof, Jend support to 2 local government's detarming.
tion that broader remedial reliefis Justified. See Teamsters,
431 U. 8., st 338,

Even in the absence of evidence of diserimination, the city

has at its disposal s whols array of race-neutral devices to ixo
crease the accessibility of city contracting opportunities o

small entrepreneurs of all races. Simpiification of bidding
procedures, relaxation of bonding requirements, and trainin z
and Anancial sid for diss dvantaged entreprensurs of all races
would open the publie contracting market to all those whe
have-suffered the effects of past societal diserimination or pe.
glect. Many of the formal barriers 0 new entrants may be
the product of buresucratie inertia more then sctual neces.
sity, and may have & disproportionate effect on the sppuriu-
nities open io new minority firms.  Their elimination op

‘modification would have lttle detrimental effect on the cty’s

interests and wounld serve to inerease the opportunities avail.
able to minority business without classifylng individuals on
the basis of race. The city may also act to prohibit dis.
crimination in the provision of credit or bonding by locst sup-
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Pliers and banks. Business gg usual should not mean busi.
Dess pursuant to the unthinking exclusion of certain members
of our society from its rewards,

In the case at hand, the city has not ascertained how many
minerity enterprises are present in the local construction
market nor the level of theijr participation in city eonstruction

Under such circumstances, it i simply impossible to say that
the city has demonstrated “a strong basis in evidence for its
conclusion that remedia] action was necessary.” Wygant,
476 U. 8., at 277,

of all racial and ethnie groups is a temporary matter, a meas.
ure taken in the service of the goal of equality itself. Abgent
such findings, there is a danger that a racial classification

racial politics, “[T}f there i8 no duty to attempt either to
measure the recovery by the wrong or to distribute that re-

almost any ethnie, religious, or racig] group with the polit;-
cal strength to hegotiate ‘a piece of the action’ for its mem.
bers.” ~ Fullilove, 448 U. S., at 539 (STEVENS, J., dissent-
ing). Because the ¢ity of Richmond has fajleq to identify the
need for remedial action in the awarding of its public con-
struction contracts, its treatment of its ecitizens On a racial
basis violates the dictates of the Equal Protection Clause.
Accordingly, the judgment of the Court of Appeals for the
Fourth Cirenit is

Affirmed,
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