
-qq OMMUNCE Taanding the Women's axid '~noraty
Bi-Lginess Utilization Ordinance, S.M.C. I,"-h,. 20.46,

by r-mking additiona."L findings reqwzding discrdmlination
against iidnority businesses and.by changing the

way utiiizat4Lon goals are calmiated for tTie

utilization of minority business ente)~prises on

City contracts, appropriating funds for 8. study
of d,iscrimination aqaLnst i'd--r-Lority businesses
and a----~,claring an ~a-nergency Lherefor,





2

3

4

6

8

9

Utilization ordinance, S.M.C. Ch. 20.46, by making
additional findings regarding discrimination against
minority businesses and by changing the way utilization
goals are calculated for the utilization of minority
business enterprises on City contracts; appropriating
funds for a study of discrimination against minority
businesses and declaring an emergency therefor.

REAS, the United States Supreme %Court's decision in the
case of SAtx of Richmond v. J. A. Croson Co., No. 87-998
( 1989) e stab ii-rd-9-by-which-tHe constitu-
tionality of local governments' minority business
enterprise ("MBE") programs will be judged; and

WHEREAS, the Supreme Court held in the Croson case -that a
10 local government may maintain a MBE program if such a

program is necessary to assure that it is not a "passive
11 participant" in a system of racial exclusion practiced by

contractors in the private sector; and
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AN ORDINANCE amending the Women's and Minority Business

WHEREAS, the City Council and the Mayor have been presented
with persuasive evidence of the systematic exclusion of
minority businesses from contracting opportunities in the
various aspects of private commerce in Seattle and the
surrounding communities; and

WHEREAS, the Supreme Court held in the Croson case that local
governments' MBE goals must be esta=i~_h_ed by reference to
the availability of MBEs capable of performing work on the
governments' contracts; and

WHEREAS, the City Council and the Mayor wish to obtain fur-
ther information regarding discrimination against minority
businesses in the private sector and whether it may be
advisable to make further changes in the City's MBE
program but have also been presented with persuasive
evidence that any interruption in the City's MBE program
will cause numerous MBEs to suffer irreversible injury;
Now, Therefore,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. Section 20.46.020 of the Seattle Municipal

Code (Ordinance 109113 5 2) is amended as follows:

20.46-020 Findings.

Upon full consideration of all relevant facts, the City

Council finds that:

-1-

CS 19.2



I

2

3

A

A. Past societal discrimination, the City's overall

contracting process, difficulties in the financing and bonding

market, and problems obtaining credit and insurance, have had

the effect of underutilization of women's business enterprises

H and minority business enterprises in contracts awarded by the

5 City, and have contributed to the underdevelopment of such

6 businesses;

7 B. As a result of this past discrimination against

8 11

women's business enterprises and minority business

i enterprises, women and minorities have been deprived of
9 11

numerous employment opportunities;
10

I' C. It is in the best interests of the City -to promote the
I I

1 equitable utilization of women's business enterprises and

12
Minority business enterprises in City contracting;

13 D. The requirements of this chapter are necessary to

14 1 overcome the present effects of discrimination, and are
i

15 i designed to achieve the goal of equitable utilization of

16 11

women's business enterprises and minority business

17
enterprises, while at the same time maintaining a high quality

of goods and services provided to the City through competitive
18

bidding as required by state law and the City Charter((,))
19 i

11

E. Nonmino.rity developers, contractors and consultants

20 have systematically excluded minority business enterprises

21 from contracL1219_ and subcontracting opportunities in the

22

23

24

25

26

27

28

private sector in Seattle and in the surro~jndina cities and

communities;

F. Race-neutral measures employed by the City in the past

did not prevent the City from being a passive participant in

the systematic discrimination against minority business

enterprises;
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G. Unless the.City takes affirmative steps to prevent

3

4

5

9

10

I I

12

13

the pervasive discrimination against minority business

enterprises in the private sector from affecting its

contracting processes, the City will become a passive

participant in the system of racial exclusion practiced in the

private sector; and

H. The City's minority business enterprise program must

be continued to prevent the City from once again beco a

passive participant in the systematic exclusion of ~Lino~Lity

business enterprises from contracting and subcontracting

Section 2. Section 20.46.030 (Ordinance 109113 S 3) is

amended as follows:

20.46.030 Declaration of policy.

It is the policy of the City to ensure the full and

14
11

equitable participation by women's business enterprises and

15

16

17

18

19

-~ r%

minority business enterprises in the provision of goods and

services to the City on a contractual basis. The ultimate

goal of this chapter is to increase the use of women's

business enterprises ( (an-d-

above the present. low level to a level more comparable to the

representation of women in the population

k t,) )
and to increase Lhe use of minority business enterprises

21
11

to a level comparable to the availability of minority Lu!~iness

enterprises which are capable of providing aoiods and services22 11

- -

23

24

25

26

27

28

to the City.

Section 3. Subsection A of section 20.46.060 of the

Seattle Municipal Code is amended as follows:

A. In addition to duties and powers given to the

Director elsewhere, the Director shall:
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1. Provide information and other assistance to

women's business enterprises and minority business enterprises
2

1 to increase their ability to effectively compete for the award

3
1 of City contracts;

4
11

2. Assist City and community agencies to increase

5 women's business enterprise and minority business enterprise

6 participation on City contracts;

7 3, Adopt rules and regulations, consistent with

8 Chapter 328, Washington Laws of 1987, this chapter and the

Administrative Code of The City of Seattle (Ordinance 102228,
9 11

~L

as amended), establishing standards and procedures for
10

effectively carrying out this chapter;
I I

11 4. Accept certifications as bona fide women's,

12
11 minority, combination women's and minority or disadvantaged

13 business enterprises made by the Washington State Office of

14 Minority and Women's Business Enterprises and those deemed

15 certified by that Office pursuant to Washington Laws of 1987,

16 Chapter 328; and provide access to a listing of such bona fide

17
businesses for use by contract awarding authorities and

contractors;
18

5. Recommend to the Mayor appropriate goals for

19
Ill minority and women's business enterprise utilization;

20
6. Recommend to the Mayor appropriate goals for

21 "disadvantaged businesses" utilization in federally funded,

22 City-administered projects where utilization of such

23
businesses is required by state or federal law;

7. Adopt rules and regulations consistent with the
24

Administrative Code of The City of Seattle (SMC Chapter 3.02,
25

Ordinance 102228, as amended) establishing practices and
26

27

28
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procedures for effectively implementing 49 CFR Part 23,

2

3

4

5

6

7

8

9

10

I I

12

13

subpart D;

8. Recommend

sanctions as may be

A4((,)) ; and

to contract awarding authorities such

appropriate pursuant to SMC 20.46.080

9. Determine the level of utilization of minority

business enterprises to be required on City contracts as

described in SMC 20.46.090 Bl.

Section 4. Section 20.46.070 of the Seattle Municipal

Code is amended as follows:

20.46.070 Utilization goals.

A. The Mayor, with the advice of the Director, the

Director of the Office for Women's Rights, and contract

awarding authorities, shall establish separate City-wide

annual goals for the utilization of women's business

14
1

enterprises and for the utilization of minority business

15

16

17

18

19

20

enterprises. These goals shall be expressed in terms of a

percentage of the total dollar value of all contracts to be

awarded by the City, and may be established separately for

categories of contracting such as public works, consultant,

concession and purchasing contracts. ((Geals

/ I

21
1

B. The ~~L~X~Kldt ~annual goal for the utilization of

22 1
women's business enterprises shall be reasonably achievable

23

24

25

26

27

28

and shall be based on factors such as:

1. The level of participation of women's business

enterprises (
) on past

contracts awarded by the City which have contained women ((apA

business enterprise requirements;
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I I

12

13

2. The level of participation of women's business

enterprises ((-and- business enterprises)) on contracts
Z

awarded by other governmental agencies in the Seattle area

which have utilized women's business enterprise

) requirements;

3. The availability of women's business enterprises

azId - j p~~ j -1-%7
) which are capable of

providing goods and services to the City; and

4. The degree to which such annual goals will

contribute to the achievement of the ultimate goal as set

forth in Section 20.46.030.

The City-wide annual goal shall be not less than ((LiZtaa4i~

-t-h44)) three percent (3%) for women's business enterprises.

C. The City-wide annual goal for the utilization of

14 minority business enterprises shall be reasonably achievable

15
11

and shall be based on the availability of minority business

enternriSrn~Q whieh nr,~
16 t, WV GL .1 ~_.L V "I qZ: Z)

to the City.
17

D. The Mayor, with the advice of the Director,
18

19

10 rN

the Director of the Office for Women's Rights, and each

contract awarding authority, shall establish separate annual

19

Vgoals for ULilization of women s business enterprises and

21 ininority business enterprises by that awarding authority;

these goals shall be expressed as a percentage of the total22

ArNI I M~ nI 11~ -F 1 1 4~ 4- 1.,

2 A H
V 1_~ ~IL 0 U e awarded by the contract

24

25

26

27

28

awarding authority, and may be established separately by

contract category; they shall equal or exceed the City-wide

annual goals.
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2

3

4

5

6 ) women's business enterprise

7 participation in the contract in a percentage which equals or

8
exceeds the awarding authority's annual goals((-)) and

minority business enterprise participation in the contract in
9

a percentage to be determined by the Director for the
10

contract. The Director shall determine the ai~norL~y business
11

enterprise percentage for each contract based on the extent

12
of subcontracting opportunities presented by the contract and

13
1

the availability of minority business.enterprises to perform

14 such subcontracting work. Except as provided in subsection B2

15 of this section, bids or proposals not including both minority

16
business enterprise and women's business enterprise

participation in an amount which equals or exceeds that
17

1 required by the bid conditions or request for proposals shall
18

11 be declared nonresponsive.
19

11 Section 6. The Human Rights Department shall enter into a

20 contract with a qualified consultant to study the

21 discrimination against minority businesses in the private

22 sector in the Seattle area and to recommend any appropriate

23 changes in the City's minority business enterprise program or

24

Section 5. Subsection B1 of Section 20.46.090 of the

Seattle Municipal Code is amended as follows:

1. In addition to the requirements set forth in

subsection B of Section 20.46.080 and elsewhere, bid

conditions and requests for proposals shall require bidders

and proposers to include in their bid or proposal ((bQ-th

other City ordinances. One Hundred Thousand Dollars

($100,000.00) is hereby appropriated from the emergency fund
25

for this purpose. The Director of the Human Rights Department
26

27

28

shall report to the City Council and Mayor regarding the
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14

15

16

17

18

19

20
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22

23

24

25

26

27

28

-onsultant's recommendations on or before July 5, 1989.

Section 7. The continuat-ion of the City's MBE program

during the period of the study referred to in section 6 is

necessary to prevent numerous minority businesses from being

irreversibly injured. The City Council shall review and act

upon the Director's report referred to in Section 6 on or

before August 7, 1989.

Section 8. WHEREAS, the appropriation herein made is

to meet actual necessary expenditures of the City for which

no appropriation has been made due to causes which could not

reasonably have been foreseen at the time of making the 1988

Budget; Now, Therefore, in accordance with RCW 35.32A.060, by

reason of the facts above stated and the emergency which is

hereby declared to exist, this ordinance shall become

effective immediately upon the approval or signing of the same

by the Mayor or passage over his veto, as provided by the

Charter of the City.

PASSED by three-fourths vote of all the members of the

City Council the a'r'A day of 1989, and

signed by -me in open session in authentication of i~i;z

this--a-Ft day of

Approved by me this

Filed by me ithis 01hof _ a&amp;j
of )Pieb~r(4"q

- ,
1989.

(SEAL)

Published
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LAW DEPARTMENT-THE CITY OF SEATTLE

January 23, 1989

M E M 0 R A N D U M

To: The Honorable Charles Royer; Mayor
The Honorable Sam Smith, President,

City Council,r#p~ All Councilmembers

From: Douglas N. Jewet
City Attorney

Subject: Supreme Court Ruling on City of Richmond v.
J.A. Croson Co.

Attached for your immediate information is the syllabusof the decision. We have given full-text copies to both
the Office of Women's Rights and the Human Rights Department.
I have also enclosed pages 33-35 of the opinion where the
door is left open for continuing a MBE program.

I am now meeting with Bill Hilliard to begin formulating
a plan to document discrimination by non-minority contractors
against minority businesses. I have also discussed the
decision with Reggie Frye and have invited him to a meetingwith Mr. Hilliard and myself tomorrow afternoon. I askedMr. Frye to begin organizing testimony by minority contractors
regarding discrimination.

Having the City Council or Human Rights Commission hold
hearings to build a record is a subject we need to discuss
as soon as possible.

DNJ-ms

Encl.
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SUPREME COURT OF TM TUNMD SULTES

Syllabus

CITY OF RICHMOND V. j.,&amp; CROSON co,
AF-PEAL FROM TIRE UNITED STATES COURT OF Appr~ALS pop,THE FOURTH CMCUIT

No-87-M. Arned October 6, IM- Decided January 23, 19%
Appellant city adopted a Mincrity Busine" Utlution p~jn (plan) requir.ing Prime eaftb!&amp;Ctors awrtrded city construction Contracts to subcanuuctat loan 30% of the doUar amount of each contract to one or more -Minor-ity Bugdnm Enterprisee (MBES), which the Plan defted to include abusiness kom anywhere in the country at 1eWA 51% Of which is ownedAM controlled bY Um*,

Spanish-apealting, Orlental, Indian, Ealdmo, orAleut citizens. Although the Plan declared that it wag remedW, jr, na~Wre, it Was adopted after a public hearing at which no dirw evidencewas Pmented that the city had dLjcr~~ on the buis of nice inletting contraou or that its prime coftuwtora had dism-iminated ag~d=t~Wwrfty gubconUuWn. The evidenee tha wag introdnced included.. a3tatWcal atudy indicating that a"ough the ciWg population was 50%Muk, OnkY 0-67% Of its Prime ;~"ctiorl
contracts, had been aww-dedto Minority businesses in remt Years; figum

eatabushing that a variety
of local Contractow "50dadons had

virtuaHy no ME memben; thedWs counsel's conclusion that the Plm was conatitudonji underffWN10mv. Mut=iek, 448 M S. 449, and the statomenta 0(plmpropo.Rents iudifttbW that t1lorl had been widespread racW dLvTim&amp;mbQn in
the locW,, 3tate~ and national construction industries. Pursuant to thePlam the city adopted rdes

requiring individusjix~d consideration ofesch bid or request for a w-liver of the 30% set-Wde, and
providing that&

am
p; waiver =nW be gmwed ordy upon proat that sumcient qualified MBE3were Wavailable or unwWing to PaMciPate- After appellee construc~tion company, the Role bidder on 49 dtY contract via denied a wWver and

lost it3 Contract, it brought suit under 42 U. i C. 1 19M. alleging that
thO FUn waa unconstitutional under the Fourteenth Amendment's Eq1WFrotmion Clause. Thu Federal District Court upheld the Plan in aure3pects, and the Court of

Appe&amp;W affi.med, APPlYing a test derived

I



RICEMOND
V. CHOSON Co.

Syllabus

fMM the principW opWon in FuUi&amp;nV',ruVM, which accorded great del-'"'* 10 Coqrr*W dndinp Of Put smetal dmcr==tin in holdingthat a 10'* mirx)ritY36t-Saide for certain federul cOnstrucdOm grants did""' '7101-1te the equal Protection component of the Fifth AmendmentHowever, On APPellee's petitian for certiorari in this Cabe, this Courtvacated S-ud remamded for A=ther considemtion in light of itz lnterven~Lng deciAinn in WYOWU Y~ Jarlwm RnmTi Of Edu,-iuian, 476 U. S. W7whkh the PlurzUtY aPPUed a strict Wrutiny standsxd in hoidmg tha'thalruct-based layoff program agreed to by a school board arld the localtezMft"S UMOn violated the Fourteenth Arnendmenta Equal ProtectionClause- On rMand. the Court of Appeals held that the city's Plan vio.LaAW both Prongs of strict scrutiny, in that (1) the Ptan was not juaffledby a Compelling guven=entW interest, since the record revetaled noprior diacri~gtion by the
city, itaelf in awArding C=UWW, and (2)the 30% set-mide was not narrowly tailored to accomplish a remedWPurpose-

Hot&amp; 7he judgment is aMTr*d.
822 F. 2d 13W, aMmecL

-TUsrcz O'CONWOR delivered the opinion of the Court with respect to
Puts 1, M-B, VW IV. conciuding that-.L 7he eitY has Wled to demonstrate a compelag govonwwntal inter.est justifYing the Pl&amp;n- sinft the factual Predicate

supporting the Plandon not establish the type of identified past discriminj~tion in the
cit)eqcOnMuction industry that would authorize mce-based refief under theFourtftnth Amendment's Equal Protection chulse. Pp. 22-31.

I

(a) A generalized wftrtion that them h23 been past discrindnationin the entire construction induatry catmot justify the wm of an unyieldingrxelal quota, since it provides no guidance for the city's legislative body
to determine the precise sftPe Of the iRitwy it zeeks t4 remedy and wouldallOw rzct-bAsed

decisionmaking
essential.ly limitless in scope and dura.tid&amp; The city's argument that itis attempting to remedy r~ous formsof Pat societal dibcri~on that - -11

8m4U "uInber Of minoritv entron..
~Nm De responsible for the

hill, since the city a4o lilits .
j, , ' ' 'Ge local

Contracting industry
to &amp;CS a member of any racial gmpnorLracuL

laztOrs which woWd s"m
,eekinC to estabjLMWPrise, such " dejacienttes in

wol*ing cap,

,

sh a new business

bonding reqw.,,ementq,
tal, inability to meet

=1srniUAritY with biddlnC Prooedurs, and dis.aWtY =used by an aladequate track recorcL Pp, 23-24.(b) None Of the
"f&amp;cts" cited by the city or relied on by the DistrictCourt. singly or togettw, provide a basis for a prinia Akcie cue of a Con-atittitional or statutory violation by anyou in the city's Construction 4~.dustrY. The &amp;Ct that the Plan dacl.,. itself to be -remediar is insued-



RICHMOND v. CROSON Co~

SyUsbus

dent sim the Mork, r-m~fttjon of k -benign$ 0, ~egid=te Purpose for, armw ekMWMtim L~ to Utdo or nk~ w6ght- SjW'U%-JY' thevim ~af PW~ PmPDMnta is tb P= ~Wd pmmnt dL';~xtis)a in the in-
dustry in ~jgwy wid'ze Ewe Pot,bve vaiue. RelinAft on

dLkWxi~y ~e~twftn the numb",5f PrIM, mnw mawwm4ed tj~ nanor,
mimmy

the PMW ~fdgda~ wmNn PerMump of XBEs
in ~ha ftk,,wai~ mv*tt t~= ikm qug&amp;eA to suboontmt.
ing'Work with die pe~uv of tow y "N"MtMdam d0flaft tha MV
pnwl~t~~? ~m'W'd4gl tu mi-n~'rsty mt~wnt-gK~M' 91exhom of which is known
Wt1w&lt;ire, Tlhe faa amt MEE xntmwn~sip in ~~*ntrwtqre anacia.
timm w"

kr&amp;t~M'-!Y ~Ow i4 &amp;~w Mz Pmbatk'~~ ~nt mnw link to the
nundmr %` YBE,~ 6,9ible f~Dr membemhip, einn nmem= ax~
PIMMUGn&amp; for rh".§ de"~e'A 8f mint~r*'r pwicpat~w ml&amp;ld~r g ~Wt Sodewdi&amp;~'Zdou ir~ --dufttion Zvi acommic or"Pom-dut'g U wen " both
black wW whft eweer =4 entimpreneanal choke&amp; Qmgmu findingin connedion with the set-mide appmvM Ln FkUgow Lhat there hadbm Wianwide dis~ition in the

atso has ex.
tremaly Uidtod probative T*ue, Wrvee~ by tncludlng.&amp; waiver procedumin the naticnW pn,gram, Congrw rft--,z~gniuA dut the scope oftha Problem wou!d Vary ftm mark,,-K am to markat area. In anyeyOnt, QngrM W" Wt* PUMUMt M itZ WE&amp;MUM.Ut P*WerSunder i 6of the FQurte-imth Amendmw3t~ Pp, U-29.

.W The rehtA upon by, Jr~zmcs XAaK&amp;Ws d6unt-
the City* history of &amp;So"S~tion "azd numerow Congressional re-
Porca-does ~ittm ta defoe the ampe of =y to minority coau%o-tors in thi~ ~he,

rwon&amp;vT mme-dy, md maid ~.df~ a preferenm of
any *z "3r&amp;-Vnb'=' ~'s1MW)VW'JvMCE

that
disaim=d~i.z~ dndi~ip my ~~

'LRh&amp;rW1 fi= jurisdiwon to jurisdiction
is =PrWW"mStk'd W ~~ QlUzt"t decitia". Pp. 29-w~

W) Sinm then i~§ abftiu4Av no mdews of pan dia~tion
Gri"uL k1dixts, P-aldroo. or AJeat pemns inUY aw~ 0~ the ~=Y~ mm"etim induxuy, the PWz riindom imiu-Si0a Gf'U~~ gnuP~a e,=ngLv iinpugm the dWs eWm of remediW moti-Vsdom W-"~L

2. T~~;e F~= 4,=? nwmWy togorod to remedy tht effects of prior dis.aim"tioz~~ s-Mx 9 eat~tiez a hlti24 KL-paz~, or OHtnW entrepreneurfmm iaywhwv- in the mmu7 to an abw~ut* prah--m.rv~* over other ejjti~=us bme'-d vAs,,~y or, their ram Although many of the buriers to njj~naft p2rdLqWim in the consmetion industry rabed upon by the cityW juad* the K= ~ippemr to be ram neutrr'4 them is no evidenm thathe city considered uing alternative, rate-neutral means to increme mi~rwritY ParddPakicn 41 titY WnLmcting, Momver, the Kin't rigid 30%

.-"'9
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quOtA rest$ UPOn the completely unreaUstic assumption that minoritiesWW Chose to enter =mtruction in lockstep proportion to their represen.t2t"' fil the local PopulAtiorL Uaww the progrm upheld in Fumtow.the P13a's waiver system focuses upon the availab9ity of MEEM, andd0ft not inquire whether the Pardeuiar hGE seeldag a pref neeracial erehas suffered from the effects Of Past dia~tion by the dty or primecontrsftom Given the fact th't tLhO eltY muu
Already, consider bids andwaiverson a cawby-csAe buis, the citys Only interost in

maintaining aquota bYstem rather d= invest9lt'ng the n0"d for MQedial action inpardmiar eta" Would seem to be Iiinpiy adminWrative convenience,wbkh, Stantiing alone- manOt iuxtifY the use of a suspect classidestionunder equal Protection strict scrutiny. pp. SI-33.JU-W= O'CONNOR, joined by T= CW13' JUMCS and Ju=cEWWTV, con6udod in P21t 11 tha if the city could idend~ put dis.atninsdon in the local construction industry with the partknLLArity re-quired by the EquAJ PmteWon C4u", it wmW have the power to adoptrace-ba3ed legislation designed to eradic,&amp;te the eftects of that dis.aftni"UML nle prtru#al opinion in Fullilotw cannot be read to relievethe city of the necessity of majdng the specLac 60dinp of discrindnation.reQuired by thO CLUL~, since the congreujonw andLU of past dis_crimination relied on in thU C180 WU made pursuant to CQngrew~power under 4 5 of tha Amendment to enform,
unique

and therefore to identifysnd redye" viOlldcns Of, the Amendment's provisiong. Conversely, I Iof the Aznendment. which inciudes the Equal Protection Clause is anox.Plwt ecnstmint upon the Power of States and politica subd'ivisions,which must uMertake AnY remedial efforts in jecordartce with the dic-t4ite$ Of that WtiO?L However the Cotut of Appeals erred to the ex-tent that it foLlowed by rote the

'

Tygant plurahtys nding that the EqualProtection CW'" "quires I Showing ot prior discrirnin~n by the gov-ernmenW Ullit involved, sinct thkt ruEng was made in the context of a"",based poLicy that affected the partimiar pubU,~ employer,$ ownwork force, whereas this c1se involves 2 state
entlitY which hex ape~dfiefftaWlaw authority to addre"

disaja&amp;'"~ PraMcea w1thin local COM-mem 6der ita jurisdiction. Pp. 11-17.
-TUMCS O'CONNOR, joined by TIM CHIEF JUMCE. JUSTICZ WHITE,and JURMN KP-MiXDY~ concluded in paM III-A and V that:1. Since the Plan denies certain mtizena th#

Opportunity to competefor a dxtd
percentage 01 Public ftntracts bIL"d solely on their race,Wmnes strict Xmtmy standArd of review mm be applied, which re.qun" a 11r= eviden6,w7 basis for concluding -~hat the underrepresenta.tion Of min*66es is a Product of past discriminAtiolL

Application of thatst4ndar'dt which is not depenclent on the ruce of those burdened or bene~.&amp;ed by the MW
clanification, amures that the city in pmuing a reme_
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sybbws

dW gmd importut emugh W wmmt mp of I hi" smspen too, loci
tha tho MUM KklweA -9t" "~ mmpei~lng v~ so closely dw there is

rm r-WjS=WtY tht the =dvf for the cbwffication Waa wegiti-MWe rwW pnju&amp;~~ or R_t~~mtype, Tl~~ ftftxed d=dard of reylew

PMPW'd'b7 Lumam"Lla dmmem d(WA not pmvide a means &amp;r

dil~termmmg lh= U, rWW i'a in ftft Odediped to Anther ra,
nwdla~ pa*' OiAco it U-~~6pt3 the rem*&amp;%i tstmv of theclasaffimtionbeWm a t~w fa;~tuz~ hasi,% frr dmamtioas enaeftent
w~d ~hk~ oM= ~5n**en z~~ ~~mPo tnd that fa~ bwi,*. Even if the
lelecl 0~ WW pmtetuon ~cneiny eoWd be said W -, ary according to the
lbi~ty ~)f dffemt MUN W ~IefftdthPilr mterests in the reprWentative
PrOMMI

app
~

ropHate in the dmm~
thit =4~"' W~m ~~ ~omprlw' ApprWdrutely r4% of the

dtY'13 PGPW9UW a3W hOid ~' Y;-' Qf niz~a "WA an the City Coma thereby
rzWng K-h* vMmm tiut Ub~ Niqtial M4!0rj*,Y =Y have acted to disW~
vautw A nlinoritY W,~ on aawarr=ted assumptionz or incomplete
ftets. Pp. 17-22.

Z Even in the sbsenm_ of evi~eLm of di~atjoft in the 6al con,
strogdon bWEWm the nty h" ~k~ L-, dk~w W In Army of mce-neutrw
devic" w ~xxunftm ~ht wtemtwity o_,~,~ty '-ontmcung opporttgnities to3=9 WftrePrw*on- Of a mt" who =1~m~d the effeets of Put &amp;a-

eiek&amp;' diwri=Waoa, inciuding 6impMcutziM ~,f bidding procedures, re,uutiono~ b'2ndLqg Lv=ir~g~ elwxqjd aid, efiniination or
mo&amp;&amp;ftdon of ~~ntW bam," v.?~uwd by btavw1entic inertia, &amp;nd the
pmks.W,6an u~ dlwimitmdon Ln tbe, vmvi-,kon of credit or bonding by low
suppfim wd bank§, Pp, U-U~

JVIVC~'STEVEX,S, Wthrmo,, Un,~,ing that the FM cannot be jutifieda a MM-ly ft)r Put Uliat the Fourteenth
Amoadmoot dt~ft = Uzwt permms&amp;~e, mma! to tho" that
remw&amp;~ Put wmnm btlt mqui~v_g~ ~hu nct-band gayernmenW deci~
sic= W aval=gd prmar~y by ~~wdying their probable impact on the
Altme. P~~' ).-a.

(9) M"quAiAg the Put hiknn a mcw Wustice, them is not even
wgwible buis for augge-,wg thAt race Of A SUbftDtr20t*r Or Con-UWWr an city projedg ahe~lid have any rf~ ~~k vance to his or her Recen tothe mar"t- Althoq~h ra,-e in nu~ a~wsays3 irmL-veAt to somd pvem.MWW, ~~-o

'~~ty W-Ues no 41Lqim that the pubUc interestW th~,~ offl-6,nt
a,~ ~u, ~~F,3nju-u=en contract% wffl be served

by w=dng ~i pmi6rence to
eylterpriz". pp. 2_3,

0' Lem-i,,W%re bodies such u tAe C~q CQundjv which am primsrily
Y04q--=k?'9 ~Intidea that pz9mWq,.iu, n_,ieg to govern mture conduct.Mift V~4 ~ZWWUtudonal c0nz*r= W~er~ thay use the political procem to
Purjxh'-~r Put cor4uct of private citizem. couru, an the
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Syllabus

other hand,
- as wed equipped to identify put wrongdoers, and to fash-

lon rtmedift that will ere" the conditiom that presumably would have

exbited had, no wrong been committed, and ahould have the same broad

discretian in racial dacrimination cases that chanceilors enjoy in other

areas of the Livr to fuhion remedies against persons who have been

proven Vilty of vioLM;km of law. Pp~ 3-4.

(c) Rather ttaw enguging in debate over the proper standard of re-

view to appiy in af&amp;Tnative-action litigation, it is more construedve to

try to identify the characteristics of the advantaged and disadvantaged

classes that may junify their d*%rats treatment. Here, instead of

carefuUy identif~ those thwuleristim, the city has merely engaged
in the " of stereotypical analysis that is the hailmark of Equal Protee.

tion CUuse violation&amp; Ile claw of persons benetted by the Plan is not

Umited to viej= of past dismimination by white contractors hn the city,

but encompeAses persons who have never been in busmam in the city,

;ninority contractors who may have themseives been gQty of dis-

crimin=on againfit other minority group roembers, &amp;nd Erma tha have

prospered notwithatw4ing discrimmtory trt&amp;tM*nL SbTilerly. al.

though the Plan unquestonably diaadvanLnes some white contractors

who are guilty of past disaHmination agwmt blac~, it alw punishes

some who discriminated only before it was forbidden by law and some
who have never dis~~ against anyone. Pp. 4-8.

JUMCE UNNEDY concluded that the Fourteenth Amendment ought
not to be interMted to reduce a State** power to eradicate racial dis.

criminsUon and its effect3 in both the public and private sectors, or its

absolute duty to do so when those wrongs were caused intentionally by
the State itself. except where there in a conffict with federal law or

where, as hem, a state remedy itself violates equal protection. Al-

though a rule strWn down all racial preferences which are not neces.

say remedies to victims of uz"wful discrummuon would serve impor-
tent structural soak by eliminating the necessity for couru to pan on
each such preference that is enacted. that rale would be a signfficant

break with Uus CouWs precedents that require a caseby-~case test, and
need not be adopted. Rather, it may be assumed that the principle of

raft neutrality found in the Equal Protection Clause wdl be vindicated

by, the lea Absolute strict scrutiny standard. the application of which
demonstrates that the city's Plan is not a retnedy but is itself an uncon.
stitutional preference. Pp. 1-3.

JWMCZ SCALM, agreeing that strict scrutiny must be applied to all

governmental racialclassifications, concluded that:

I. The Fourteenth Amendment prohibits state and local governments
&amp;OM discriminating on the basis of race in order to undo the effects of

Pa2t discrimination. except in one circumstance: where that is necessary
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to eumhWt" tbw own Maiatemmm 'a a Mtem of --MUWfW rWW dusifi.

n') ~q~nhgr d`~A t~%e K-*Pe Of th~~ tWmtkUtiQIW viulation. and don not9MMMpa" ~-N~ 6anti'quiug Offeez &amp; a a%~Aory $ystem Onea the~*-AUM A,'te~f ~u t~~miuu-d, Pp. 1-6.
2- 'I""6MU ram= W W~dn the effecU of put diw~~ inpand"ibh) vm" that do 830t ~AvQiV4 ~Aa"~Ofttjan by ram-for exmple'by twnuWMIC Pftlemn&lt;v W ~mAM or now businesm or to

wlatiw. TM the latter in,Wmad na b~ bued on rwe but on the fact Uzatthe vu--Z~~ WPM'WmIpd' Pp, 6-4_

U==Md u'a ~Udgmert of t%e Comt and delivered tM
t~3'~ C*m-' w~o to Par~x 1, III-B, md IV, in which

0RIW~Q'-WT' C' '- WM~M- Sn'vz-','S, &amp;,Md KENNEDY, JL, joined. an00nivn with ~O P""n u, :~z a J.' and WHrM'J- ~0~-YP-4, u~zd xn
FW-,s M-A and V, 41 whichc' ",- ;uA WWM and

JJ.' joined. STZVE'vs~ J.'Md
d!~'d OPWU~M cwvk~3.g in pan =d Cor4wring in thejudgm"t SC-Ui&amp; ',- d-"'~d In *Piygon IM-Icurring in the judgmentMARSMIV-L, J" ~-"Od a ""R~W-ntMg i4 W~~eh fiRENNAM 2M BLACE.

a &amp;Ueftting Opwon, in Which
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FuUilove', the Richmond Plan's waiver system focuses solely-on the availabilit-i of MEES; there is no inquiry into whetheror not the particular MBE seeking a racial preference hassuffered &amp;om the effects of past di_cxTLmination by the city orprime contractors.

Given the existence of an individualized procedure, the
city's only interest in

maintaining a quota system rather than
investigating the need for remedial action in particular cueswould seem to be simple administmtive

convenience. Butthe interest in avoiding the bureaucratic effort necessary totailor remedial relief to those who truly have suffered the ef.f"ta of prior discr~n2tion cannot justify a rigid Une drawnon the basis of a suspect classification. See Frontiem v.Richardgan, 411 U. S. 677, 690 (1973) (plurality opinion)("Mhen we enter the realm of 'strictjudicial smtiny,therecm be no doubt that 'adniir~strative
convenience' is not ashibboleth, the mere retitation of which dictates constitution-ality"). Under Richmond's seheme, a succe&amp;VW black, His-

panic, or Oriental entrepreneur from anywhere in the coun-try enjoys an absolute preference over other citizens basedsolely on their race. We d-dnk it obvious that such a pro-grain is not narrowly tailored to remedy the effects of priordism-iminatiom

V
Nothing we say tOdaY Precludes a state or IOW entity fromt"d'g actioll to rectifY the effects of identified &amp;Criminationwithin its jurMcdon. U the city of Richmond had evidencebefore It that nOnIninority contractors were systematicauyexcluding minority businesses from

subcontracting opportu-11ities it could take action to end the discril~tory, exclusion.Where there is a sigrdficut statistical
disparity between thenumber of quabiled minority eontr2wtors willing and able toperform a particular service and the number of such contrac-tOrs

actually engaged hY the loWity or the
localitys primec0ntrwtOrs, an inference of

d_iacrim~,Mtory exclusion Couldarise, "3~ R=&amp;mOre V. Friday, 478 U. S., at 398; Team.

RICMIOND v CROSON Co. 33
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stm v. United S&amp;Us, 431 M S., at m7-339. Under suchdr=i4t"en, the oity ftuld ad to dlznnntle the closed buai-new sy~~,tem by taking aPPMWMte MQ93"s against thoseWhO dLAcriMirmte on the basis of -ace or other Megitimate Cri-
teri&amp; ~SM e. 9, New Y0,4 State- C'u~ Assn. v, New York
City. 487 U. S. -, - (ISSS). In the extreme cuesome form of narrowly tailored radal preference might be'

neco-&amp;&amp;wy to break down patte,,rn,,~ of dei~~rate exclusion.
N*~~ i~ local gover~ent powerlem to deal with I

dividualim,Umces of r4-cially mm~vated reftujs W ,,.mploy minority
cona-z&amp;x,~,n, `Nhere s~ieh wcuxa~ -a ~-,!ty wouldbe jwsdfied in

pc--naU~dhg the diialrn~nator and providing ap-propriate relief 1~ the ~m,,tim of such di~natjon. See
genFraiiy Af,-DVn7u,,U Daugt" Corp. v. Green, 411 U. S. 792

'We -&amp;k, IK3), IN10mver,
~,, ,idence of a pattern of lndivid~

acts C=, I, support M. by appropelate sta-
Vi:~tealrproof, lend zzipponto a ioca3 govenament'l dat,--rmina-

SeeTeamste
431 U. S, at M,

Zvkm in -~hr- ab,,umce ~ff evidence Of
divTi"'Lination, the cityhas at iL* di6poW a whole azmyofrace-mwtral devices to in.enaft the aomm.Nlity of city ~,.ontmcdng opportunities tosnmH entrepnneun of all ra, oes. Simpiiflaation of bidding

procedures, rebm9lion of bonding requirements, and
tz-ainingand &amp;McW aid for disadvantaged entrepreneurs of aU raceswould ~pen the publia contmetmig market to all those whohar"-. uff ~md the, effect3 of past swjeW di--tri

m.

,nation or ne-
gl L MW,,VGf the fo~,nw ban-.en to new entrants may bethe produd of bumnu=dc inertia more than actual neces-
SitY, aInd ma~r hwe a dizprupQrtiona~e effect mn the uppurtu-

oPen to new minority firwu-,, Their eUmination orwoWd have little detrimental effect on thecity'smd woWd se"e to i7m~,,~m4e the opportunities avail-able W mi=rity business without 61asiWng ir3dividuals onthe bas~ W" race. The city may also act to prohibit dis-
crimination in .,,hc- provision of credit or bonding by local

sup.
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Pliers and banks. Business as usual should not meAn busi.ness pursuant to the unthinking exclusion of certain membersof our society from its rewards.
In the case at hmid, Lhe city has not ascertained how manyminority enterprises are Present in the local constructionWarket nor the level of their Participation in city constructionprojects. Me city points to no evidence that qualifled nii.noritY ciontrartnra himo been pawcd over for city uuuLraLL,% orsubcontractso' either as a group or in any individual cue.Under such circu=tances, it is simply impossible to say thatthe city has dmonstrated "a strong basis in evidence for its,conclusion that remedial action was

necessary." Wygant,476 U.
&amp;, at 277.

Proper findings in this regard are necessary to define boththe scope of the Wury and the extent of the remedy neces-ary to cure its effects- Such findings also serve to assure Qcitizens that the deviation from the norm of equal treatmentof all racial and ethWe gnups is a temporary matter, a meas.ure taken in the service of the goal of equality itself. Absentsuch findings, there is a danger that a racW clasgificationis merely the product of
unthinking stereotypes or a form ofracial Politics. "111f there is no duty to attempt either tomeasure the recovery by the wrong or to distribute that re-i *covery within the Rured ch= in an evenhanded way, ourhi8t0rY Will adequately support a legislative preference foralmost any ethnic, religious, or racW group with the politi-cal strength to negotiate 'a piece of the actioW for its mem-bers.

-
Fultileve, 448 U. 8

.' at S39 (STEvENs, j., dissent-ing). Because the city of Richmond has failed to identify theneed for remedial action in the awarding of its public con-struction
contracts, its treatment of its citizens on a racialbasis violates the dictates of the Equal Protection Clause.Accordingly, the judgment of the Court of Appeals for theFourth Circuit is

Affirmed.
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STATE OF WASHINGTON - KING COUNTY

No.

Affidavit of Publication

The undersigned, on oath states that he is an

authorized rcpre~entative of The Daily Journal of Commerce, a

daily newspaper, which newspaper is a legal newspaper of general

circulation and it.

-
'-
s now and has been for more than six months

prior to the -late oF publica,.ioa hereinafter referred to, published in

the English lan,gaage cow-inuously as a daily newspaper in Seattle,

King Cou n -y, Washington, and it is now and during all of said time

was printed ;:-, an office maintained at the aforesaid place of

publication of this newspaper. The Daily Journal of Commerce

was on the day of June, 1941, approved as a legal newspaper

by the Superior Court of King County.

The notice in the exact form annexed, was published in regular

issues of The Daily Journal of Commerce, which was regularly

distributed to its subscriber s during the below stated period. The

annexed notice, a

was published on

The amount of the fee charged for the foregoing publication is

the sum of $
,

which amount has been paid in full.

S4bscribed and sworn to before me on

Notary Public for the State of Washington,

residing in Seattle

Affidavit of Publication
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