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9/8/87

ORDINANCE 11,31A

AN ORDINANCE governing the permit system for the use of park
and recreational facilities, setting guidelines, and
adding new sections to Chapter 18.12 of the Seattle
Municipal Code.

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. There are added to Seattle Municipal Code

Chapter 18.12 (Ordinance 106615, as amended) three new

sections as follows:

Section 18.12.042. Permit System

The Superintendent may establish a permit system and require a

permit for:

A. Reserving any room or part of a community center, athletic

field, picnic facility, stage, or other defined area of a

park for a certain time or series of times; and granting

the exclusive use thereof during the time reserved.

B. Posting any signs, posters or notices; placing or erecting

any structure or obstruction of any kind within a park,

whether temporary or permanent; engaging in any

competitions involving a vehicle, boat, aircraft, or

animal, or launching or landing aircraft or airborne

conveyance; or cutting or removing any tree or plant

material;

C. making any improvement to or in a park or constructing a

public work;

D. Conducting a commercial activity; using any outdoor

electrical power outlet; or laying cables or extending

wires in or over a park; or using any park or facility

during the hours it is closed to the public.
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E. Making any use of a park or recreational facility for an

event that differs in kind from the use and enjoyment of

the park or recreational facilities by the general

public of the premises.

No permit is required of park employees acting in the scope

and course of their duties. Exemptions may be made for

abutting owners, who maintain park boulevards, with respect to

the area maintained; for concessionaires as to the area under

concession; and as to governmental officials acting under

authority of law. Issuance of a permit shall be subject to

payment of such fees or charges as required by ordinance or

authorized by resolution of the City Council.

A permit for an event may authorize the placing of

temporary signs, posters or notices reasonably related

thereto.

All permits shall be wholly of a temporary nature, shall

vest no permanent right, and may be revoked upon thirty days'

notice or, if the permit so states, upon shorter notice.

Section 18.12.045 Terms and Conditions

The Superintendent may condition the permit or impose such

terms and conditions as appropriate to protect the health,

safety and welfare of the public and/or the Dark; -to avoid or

limit unnecessary interference with other uses or users of the

park; to minimize disturbance of the surrounding neighborhood;

and to require the user to leave the area under permit in a

condition after the activity or event as it was beforehand.

For this purpose, the Superintendent may require the user to

furnish public liability and property damage insurance, naming

the City as an additional insured, in such amounts as
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reasonably necessary to provide recompense for personal injury

or death or property damage to a member of the public as a

result of the event or activity; execute an indemnity and/or

hold harmless agreement; and/or make a reasonable security

deposit or provide a bond.

The terms and conditions of a permit (including providing

insurance and/or security deposit) shall not infringe upon

rights of petition, assembly, or free expression protected by

the First Amendment of the United States Constitution and/or

Article I, Sections 3, 4 and 5 of the Washington Constitution.

If an applicant asserts that a term or condition proposed by

the Superintendent infringes upon a constitutional right, the

Superintendent shall have the burden of showing that the

proposed term or condition is a reasonable restriction on the

time, place and manner of exercising the right and is valid.

Section 18.12.047 Refund of Deposits and Fees

The Superintendent is authorized to make refunds of fees

upon timely cancellation of an event or activity and to return

all. or any portion of any security deposit when no longer

needed or after costs that may be charged against -!the permit

have been paid.
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(To be used for all Ordinances except Emergency.)

Section ...
~... This ordinance shall take effect and be in force thirty days from and after its passage and

approval, if approved by the Mayor; otherwise it shall take effect at the time it shall become a law under the

provisions of the city charter.

Passed by the City Council the
....... .... day of ....

.~..
..............

and signed by me in open session in authentication

3Q1W04rX-WA ................

-j

Approved by me this
...... ... dayof ... -,

Filed by me this.
~ .....

~C~ ............ day of.. ................

Attest:..~
........... ....... ......

I Com ter and City Clerk.~ it

(SEAL)

Published ... ...... -.- ...... .......... ..... --- ........

13 PUBLISH 0 Do NOT PUBLMH

CITY ATTORWY -4- ce 6.1.0
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DOLORES SIBONGA
SE A,!7 L E G,1 TY C 0-UN C! L Mt F~P E R.

M E M 0 R A N D U M

DATE: February 29, 1988

TO: Dolores Sibong~. Chja~tPay,
I

jts and Public Grounds Committee

FROM: C
-

M
- OfEfi-,/Aft,X pdrintendent

11

SUBJECT: An Ordinance Gq~erning the Permit System for the Use

of Park and Recreation Facilities, Setting Guidelines
and Adding New Sections to Chapter 18.12 of the Seattle

Municipal Code

Recently, you received a memorandum from Jorgen Bader, Assistant

City Attorney responding to the ACLU's concerns regarding this

legislation. We believe the ordinance before you regarding the

Department's permit process clearly safeguards constitutional rights
of citizens who wish to use our parks for special events.

The passage of this ordinance reaffirms our existing policy and

procedure for issuing permits. A copy of this procedure is attached.
This procedure was developed with the assistance and approval of
the ACLU approximately six years ago.

The procedure allows for a speedy appeal if an applicant believes
his activity is protected by the Bill of Rights and he should not
be required to provide insurance. Attached to this memorandum

is a list of events in 1987 where insurance was not required for

issuance of a permit.

In the last four years, there has been only one appeal based on

constitutional rights to our original request for insurance from
an applicant. Peace Movement Northwest requested use of several

parks for a series of rock concerts. Originally we asked them
to provide liability insurance. On their appeal, they stated their

purpose was political and we waived our request for insurance.

CMG: j sy

Attachments

cc: Jorgen Bader, Law Department
Virginia M. Swanson, Director, Recreation Programs
Jeff Sandoz, Administrative Assistant

of --e,ks arid 210
BuOld~n.g, Seattle, Wa&amp;~ington 98100-1g968(206) 625-4671

Scard of Par, Com.,T,14ssbnars: Harvey S. Pc~:, Chajrmai,; KaranM. IMorgan, Vice Chainnpn.: Michae! J. DeFanco, R. i(ana`aupint NoKea, G.L. kflchefl, Seckay D. Sukovaiy, Jale B. SYNeswr

, P. eq--,a~ armpl"Yrlsm~ oppclunity - ae.ffifrr.2tivc. acll~on emp~oyer,
A
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10am to 4pm702~~315 02/07/87 Saturday 1.

13 Occidental Park Rally Memori.: food gathering

Downtown Emergency Service Center Patti Whitehead 1,434 S. 144th t2v. Seattle, WA 98168

600 15.00 0.00

------------------------------------------------------------------------------------------------------------------------

7030814 03/114/87 Saturday 33phl
to 9pm

26 ftciij"ental Park Reliqious Rally
4

T-Cj PQx T

ynnLFishermen for Chrl-s" E m i I V i rib er 3 9-04G

NO 15.00 0.00

-----------------------------------------------------------------------------------------------------

'11043311 04/111/87 Saturday Bat to 5opm

67 Lower Woodland 1-3 Egg Hunt

'Telephone Employees Activities AssoCarmert Olsen 1600 Bell Plaza Rm 408 96191

3150 15.00 0.00

-----------------------------------------------------------------------------------------------------------------------

7042512 04112/87 Sunday 'Apt to 5PM

59 Gas Works Park Rally

ConsLience

&
a
m

p
; Military Tax Campaign Carolyn Stevens F.D. Box 2.*'--,.,4G Seattle, WA 9810/1,

'4150 15.00 40100

------------------------------------------------------------------------------------------------------------------------

7041-S-16 OVIS/8-71 Satur-day Sam to IDS

r-j FLlr,4Genesee Park

Deni Hassan Court t45 Judith Fran'Klin 110 27th Ave Seattle, WA, qSl'22

130 15.00 0.00

------------------------------------------------------------------------------------------------------------------------

7042018 04/18/37 Saturday 9at to 1pa

N Lincoln Park Egg Hunt5

iWS At. Leqion Post Dennis Snell --Kie SW Alaska 98126

3150 15.00 0.00

70,421718 'N.11816-7 S-~tijnday loam 4.0 2pm

61 Meridian Park Egg ~urdt,

jubillee Club Jim hil-ne 97"s Densmore N.. Seattle WA 9K03
, i.,~

so i5.00 0.00

------------------------------------------------------------------------------------------------------------------------

704"'3818 04/18/87 Satwurday Nat to 3pa

7 2 C-the'11:1, Park Egg illunt

S P a;-
4%

1

vVie Soul Var, Club Thedore YOUT13 2810 E. Yesier 'wiay t9 9812.)

125 15.00 0.00

----------------------------------------------------------------------------------------------------

7041019 04/19/87 Sunday 6am 10 Sam

44 Magnuson Park Religious Surtrise ServiCe

Friends Memorial Church Aurora Veazie 6626 42rid Ave NE 9K15

300 145.00 0.00

70411119 04/19/87 &amp;jnday

45 Green Lalke Sm. Crafts Ctr. View Are Religious Sunrise Service

The Fairview iChurch Jim Lyon 844 NE 78th Sea 98115

2.110 15.00 0.00

------------------------------------------------------------------------------------------------------------------------

7041413 04/19/87 Sunday 6am to Sam

48 Matthews Beach Religious Sunrise Servicerts

Sk-edgwood Presbyterian Church Ted Ormbrek 383~ NE 87th Seattle, WA 98115

RA I S
-



70~-211S 04119/87 Sunday 6:30am to 9am

Gas Works Park Mound

Wallingford United Methodist ChurchLiz Kennedy

115 15 . 00 0.00

Religious Sjz`_""_",e Service

2115 N 42nd Se-~ J814.03

-------------------------------------------------------------------------------------------------------

5am t-, 121noon

68 Denny Park Eq-~
Hunt,

mity Church k-atherine Links 4vo 8tfh~ Avc- N!'. S,~a~ttle 92,109

i0o 0.00

------------------------------------------------------------------------------------------------------------------------

70-1334113 04/19167 Sunday

7044219 Ok!191~87 Sunday lpm to 5p%

~76 Egg HuntPowell Barnett Park

'113rd I Cherry Fellows"i-lip Hall William Faster IU701 E. Cherry St. .00 'Rox 226GG 98122

100 145.00 0.00

-------------------------------------------------------------------------------------------------------------------------

704492.3 04/23/87 Friday 10am to 1020am

173 Woodland Park Rally Political

C"-,Iar,les Frederick Randall 7200 53rd Ave 4E Marysville, WA 98270

15.00 0.010

-------------------------------------------------------------------------------------------------------------------------

C:

Y
Slat, to Gpwl

40 Gas Works Park Kite Fly-in

'-e! 104, i 0-008 3rd Ave W.Rosanna b 1 i,~, -

500 0.00 0.00

---------------------------------------------------------------------------------------------------------------------

isInermen for Christ Vinberg PC Box 5442 Lynnwood, WA 98ING

7044,025 04/0.5/87 Saturday Ipm to 4pa

.11 V14 Waterfront Park Religious Outreach

15.00 25.00

---------------------------------------------------------------------------------------------------

147 7pm to 8:30pa'7044" 04/27/87 Monday

75 Myrtle Edwards Paik Rally Dmdle
IsliSht ViSil

ACES Doro-thy MaJ, 8,522 Cor"Liss, Ave N. 981001

150 115.00 0.00

------------------------------------------------------------------------------------------------------------- -----------

7051706 05/06/37 Wednesday 1 05/07 Thurs. 11-ioun to 7pm

9 Ei Washington Park Arboretum Visitors Fundraiser Plant Sale

I
Arboretum Foundation janet 1"atrick '26,50 1210th NE Dellevue, WA 9NIV5

2000 0.00 0.00

-------------------------- - ----------------------------------------------------- ------------------------------------------

7053809 0~5109/87 Saturday 2:30p!A to 4pm

1 Lenny Park1

1719

Rat. 'Vietnam Veterans Coalition 'Michael Booth

Rally

PC Dox 7552 Bonney Lake WA 98390

200 -j 0.00

------- - ------------------------------------------------------------------------------------------------------------

70515110 05/10/87 Sunday liam to 4p%

94 Green Lake Path I Woodland Park IG Rally I March

Mothers Day Peace Coalition Louise Chernin\Claire Skil'i' 91')2 45-1h Sk Sea~tle,WA 981'16

100 15.00 0.00

------------------------------------------------------------------------------------------------------------------------

7051416 05/16/87 Saturday Ipm to 2DM

93 Betty Bowen/Viarshall Vie4oint Rally

Capt. G. Vancouver Bicentennial
Raly'll

Umbarger 3011 Rainier Bank lower 98101

?9 15
-

(in 0-00



70-~1925 05/215/87 Mondav

Waterfront Park Rally heaor~ ~Service

Veterans Memorial As5ociation Nellie Grewe 4245 8th Ave NE A105

2550

9aa to 12:30pe

15.00 25.00

------------------------------------------------------------------------------------------------------------------------

170622An" 06/06is" 'E4%,lurdlay
9ar, to l2noon

RallyPark.4. I~ost

JA, 98-IrRizal Iwark presen-,?+ior; Socie-ty Vic Bacho 11-01011 1015th HE Deattle, L i Lj

1';
0.00

----------------------------------------------------------------------------------------------------------------------

705-02r~'I 061141/87 Sunday

.06- Gas Works Park

t,aace Movement Nort' ve-t1- 11 B

500

l2noon to Gpm

Concert food Drive

Don Glenn 3-31 K. 74-1uh Seattle, WA 98103

15.00 0.00

-------------------------------------------------------------------------------------- -----------------

70G3824 06/24/37 Wednesday
-1 1251 Waterfront Park.

Hoffiiantown B:,Zptist Church

2pM to 4pp

Religious Concert

Donald W. Jordan 223255 Wyoming Blvd, Albuquerque, RM 87112

15 ~
0, 0 '1 10 A.

--------------------------------------------------------------------------------------------------------------------

106KH, OGIL6187 Sunday

244 Volunleer Park

Freed3m Day CorzAaittee

11,10000

"DaR to 5pm,IV. "

Rally Gay Rights

George Bakan 700 A E. Pi~Ke St. 9 Owl 2, 2,

15.00 80.40

-----------------------------------------------------------------------------------------------------------

7072604 07/0418? Saturd-ay

22 Volunteer Park

Rainier Tewple/rNX

12noon to 6pm

Fe,ligious Concert

Troy Wright 3001 22nd Ave S.Seattle, WA 98144

I-J.00 ~,~.00

-------------------------------------------------------------------------------------------------------------------------

7070612) 07112/87 Sunday 12noor; to 6pik

1'~7 Woodland Fark Concert Food Drive

Deac-e MOVEM-tent, KoFth~iqft Don Glenn 3,,;~3' N. 74th Seattle, WA 98103

= ~j500 15.00 0.00

--------------------------------------------------------------------------------------------------------------------

'!07115:122' 07/121/87 Sunday Ipm to 3pm

~LK Green LaL,ke Park Religious Service

Calvary Chapel Bill Schutte 1--K'5 NE 45t1h U140 98105

2100 15.00 0.00

------------------------------------------------------------------------------------------------------------

7073-52"5 0/215/67 Ssturday "IncILL. jon to 3pm

Vic-or S4p4nbrueck Park Rally Indians Rights215 7 V ;~- ~

100

Fred Sam Jameson P.D. Box 19313 Seattle, WA, 39119

115.00 2-15 . 00

------ ----------------- ------------ -------- --------------- ---- --- ------ -------- ------------------------------------------

70 75625 '07/25,187 'S.-turday lOam to l2noon

289 Freeway Par~

Congressman Donald Swift

200 0.00 0.00

Rally Political

---------------------------------------------------------------------------------------------------------------------

7070'1126 07/26/87 Sunday

128 "I'olunte er Park Concert Food Drive

Peace Movement Horthw~Bt Don Glenn 3*33 N. 74th Seattle, WA 98103

1'~Unoon to 6pt

I ~ -~ ~ A~



,~ru
8/4 Tuesday 12noon to 6:30p7074328 CANCELLED 07/28/87 luesday,...A

267 Atlantic City Park Religious Re, :1

Pastor A. Adams 110"I 31st Ave

500 115.00 0.00

------------------------------------------------------------------------------------------------------------------------

71,)EM102 08/133/677 ft-n. thru Fri 80/7/67 &amp;SIM E-Spri; loam-sp

1143 Spruce St. Park I Seward Park Reliqious Outreach Activities

New Hope DaDt--Ist Church Maq3ie Ma4ors '1"13' 51th Ave S. Seattle, WA 981"S
11

-'~ 4 1 ~Iil I I

250 15.00 01.00

------------------------------------------------------------------------------------------------------------------------

70844,05 OVO`5/87 'Wednesday loam 10 5pa

3.48 Seward Park Concert

Unior, Gospel Mission Youth ServicesGerry Autry P.O. Box 202 Seattle, WA 98111

400 15.00 215.00

------------------------------------------------------------------------------------------------------------------------

7080209 08/09187 Sunday "I.2noon to 6pm

144 Gas Works Park Concert Food Drive

Peace Movement Northwest Don Glenn 333 N. 74th Seattle, WA 98103

5

',
'1

1
1

0 i5.00 0.00

------------------------------------------------------------------------------------------------------------------------

Gas 4.1orks Park

to '?pI

15.00 0.00

RaIIIN Nuclear Eombinq of" Hipo/'Nca~;a

1802 i2'Wh Ave tlo 9,122Oa.-

-------------------------------------------------------------------------------------------------------------------------

7084616 088,13-Ho/E87 Sunday 4:30am - 12noon

Religious Festival Services'nussn ,'ark

"'THarmonic Conversence COME-if-tee Phyllis Grimes 2481.7 SE 1,65th Issapah., WA 1381027

CAC,
1

5 . 010 12.501W I

------------------------------------------------------------------------------------------------------------------------

081121/87 Friday Ilam 40 2pa

2~ 7 k-st-a-front Park Concert

drew 'rSea-kobe A'~'filiation "'Ovigittee Art r ank 2714 9th Ave W. -at'le, WA 08119

250 15.00 25. 00

-------------------------------------------------------------------------------------------------------------------------

1085,1941 08/21/87 Friday 4PM to
"IDMI7

3 ZI 4 Victor S4einbrueck Park Rally Polit Veal Speech

Nor% Iticks Pleadqua.-ters Tim lhompc-,ori 6211 Pacific Ave Suite 201 Tacoma, W-A 98tO2

0.00 0.00

-------------------------------------------------------------------------------------------------------------------------

'I
-700VOK33 rI'I--8/'";:'/S-7 Sunday l2noon' to 6pm

Volunteer Park. Concert Food Drive

Peace Kovenent No-thwest Don Glenn 333 N. 74th Seattle, Wh' 98103

500 i 5. 101 0 0 ~ '010

---------------------------------------------------------------------------------------------------------------------

7083226 08/26/87 kedriesday 5pm to 5pm

'~?'I4 4 Wooilland Park.. Area K Rally Picnic

NDW Randi Solinsky 701 NE h1orthlake Vay 98105

100 15.00 12 15 . 0 0

-----------------------------------------------------------------------------------------------------------------

?101009 10/09/87 Friday loam to 2.pM

M Green Lake Path 'Walk

American Cn.1.1eqe of Nurses/MidwivesPhonda Busby 12307 16th Ave NE Seattle, WA 98125

200 15.00 MO



1~

'7101624 10/24/87 Saturday Ipm to 3pm 'Im,

374 Green Lake Park Walk-a-thon

Comm. in Solidarity with El SalvadoLarry Breslaver W5 Phiriney Ave N. 1306 98103

400 1500 000
---------------------------------------------------------------------------------------------------------------

7111114 11/14/87 Saturday l1a; to lhoori

287 Freeway Parlk Rally

Emrpmy Mlition A-airist 'Contra Gary Koresky PO Box 529 GOO Pim St. 9M22

20 1540 OAQ

-------------------------------------------------------------------------------------------------------------------

7!20427 12/27/87 Suriday 2pa to 3pm

396 Victor Steiribrileck P.3rP Rally Demonstration

Af,~I~an Relp Organization Aziz R. Rahmard P.C. Box 25561 Seattle, WA 9S125

40 15.00 0.00

-----------------------------------------------------------------------------------------------------------------------



THE CITY OF SEATTLE

LAW DEPARTMENT

MUNICIPAL BUILDING. SEATTLE, WASHINGTON 98104

AREA CODE 206 TELEPHONE 684-8200

DOUGLAS N. JEWETT, CITY ATTORNEY

February 23, 1988

Hon. Delores Sibonga
Chair, Parks and Public Grounds Committee
The Seattle City Council

Re: An Ordinance governing the permit system for the use
of park and recreational facilities, setting guide-
lines, and adding new sections to Chapter 18.12 of the
Seattle Municipal Code

Dear Ms. Sibonga:

This letter responds to your memorandum, dated Febru-
ary 19, 1988, relating to the letter, dated August 11, 1987
from Peter T* Jenkins, Esq. for the American Civil Liberties
Union of Washington ("ACLU-W"). The-ACLU-W l-etter requests
Ewo chang";~~s to the proposed ordinance: (1) the requirement of
a permit for a special use that differs in kind from the use
and enjoyment of a park by the general public (proposed SMC
18.12.042 E); and (2) authorization to the Superintendent
of Parks and Recreation to require insurance for assemblies
and other gatherings in parks (proposed SMC 18.12.045).

(1) The Special Use Provision

Our letter to the ACLU-W, dated July 21, 1987, had
explained the purpose of SMC 18.12.042 E as follows:

"Subsection E was intended to require a permit for
special uses that differ in kind from the use and
enjoyment of the park by the general public. Unfolding
events often develop instances similar to the type of
activities within the other categories, but not quite
within them. Subsection E was not intended to cover a

spontaneous speech, dance, or making music by an
individual or small group for their personal enjoyment.

The ACLU-W in its August 11, 1987 letter, restated its
earlier comment as follows;
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Hon. Delores Sibonga
February 23, 1988

Page 2

"This provision is extremely vague and could be
construed to require a permit for virtually any unusual
activities conducted within a park. For example, a

group sing-along, or a spontaneous speech by a visiting
politician could be deemed activities beyond the normal
use of the park and therefore prohibited without a

permit."

The examples in the ACLU-W comment are not events that
differ in kind from uses enjoyed by the general public. The
term, "in kiHJ,11 contrasts with "in degree." "Differ in
kindn denotes a dissimilarity so large as to constitute a

separate classification; "differ in degree" relates to

intensity of use.

The phrase "differ in kind from uses by the general
public" commonly appears in cases involving obstructions or
nuisances in the street, street vacations, and uses made
without a permit, e.g., Wilson v. West

&
a
m

p
; Slade Mill Co., 28

Wash. 312, 68 Pac . 716 ( 1902) ; Y-ou~Fg-v.-NT(5-Eo-l-s,-152--~,7-ash.

306, 278 Pac. 159 (1929); State eZ_ie1_S3_h_:CEa_iFv. Oldham,
156 Wash. 484, 287 Pac.
Wash. 506, 76 P.2d 607 (1938). In tFe-piir!~_s~i_tt__in_g_, uses
that differ in kind from the general public's use would
include parachute landings and other types of stunts;
drilling under a park; placing survey markers for a nearby
development; and moving heavy equipment through a park to
get to the adjoining property.

Placing our correspondence with the ACLU-W in the
ordinance file will give color to the phrase and prevent its
misinterpretation in the manner feared by the ACLU-W.

(B) Requiring Insurance with Park Permits

Section 18.12.045 empowers the Superintendent to
condition a permit or impose such conditions as necessary -to

protect the health, safety and welfare of the public and/or
the park; to avoid or limit unnecessary interference with
other uses or users of the park; and to require the user to
leave the area under permit in a condition after the
activity or event as it was beforehand; and for this
purpose, to require the user to furnish public liability and
property damage, naming the City as an additional insured,
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Hon. Delores Sibonga
February 23, 1988
Page 3

in such amounts as reasonably necessary to provide
recompense for personal injury or death or property damage
to a member of the public as a result of the event or
activity; to execute an indemnity and/or hold harmless
agreement; and/or make a reasonable security deposit or
provide a bond. The ACLU-W proposes that the ordinance,
instead, forbid the Superintendent from asking for
insurance, an indemnity or hold harmless agreement, or bond
or deposit from anyone proposing to use a park "for
assembly, petitioning, or other expression protected by the
United States and/or Washington State Constitutions." It
states that there is little likelihood that any municipality
will be held liable for injuries occurring from special
events on public property.

Our experience has shown that accidents and injuries
occur at public events in parks and on public grounds as a
result of an activity or event. The event or performance
attracts crowds. Crowds and crowding increase the
opportunities for an accident or injury because:

(a) There are more people who may slip or fall or be hurt;

(b) Such a crowd of people creates more congestion. Their
sight lines are diminished. The performance attracts or
holds their attention away from personal safety and
reduces awareness of other perils. Noise may distract
people or the sound obscure warnings. People have less
freedom of movement to get out of the way. With
crowding, people are more likely to stray off pathways
and go into unfamiliar areas.

(c) More people are present to cause accidents.

(d) The performance, itself, may cause injury, e.g., the
misfired cannon on Bastille Day, or a performer may
fall off the stage or slip on the stage. Food or
beverages may be sold or consumed, e.g., the food may
cause upset to those consuming it, or the litter may
fall to the ground to cause a slip and fall.

Those responsible for an activity or event can plan ahead to
reduce the risk of accident and at common law may be liable
for failure to exercise reasonable care with respect to
their activities and the premises under their control.
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Hon. Delores Sibonga
February 22, 1988
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Requiring insurance serves dual functions: it makes the
user more safety conscious and it provides financial
responsibility in the event someone is injured. Some
insurance carriers provide advice and guidance to policy
holders about the possible sources of accidents and how to
reduce injury. With major events, insurance carriers have
made a special visit the scene.

In the last decade, the City has sent letters to
Seafair, Inc. and to Bite of Seattle tendering claims for
alleged accidents or injuries at the hydroplane races and
the Bite, respectively. It has tendered claims to
insurance carriers for accidents on activities under street
use permits and at the Seattle Center. With rock concerts,
claims for injuries have been filed from a person who fell
from a rafter; from a member of the audience who was hurt by
an object thrown by another; from a victim of an assault,
who claimed inadequate security; and from a person who,
while standing in line, had a bollard fall on his foot (the
bollard supported a rope used for guiding lines and was
tipped over by a surge of the crowd). Without insurance,
the City would have been defending all these claims at
public expense. The City of Tacoma has also been reported
to have received claims for injuries at rock concerts
occurring at its Tacoma Dome.

The utility of requiring insurance is shown by the
widespread practice of municipal governments in the United
States to require it. Owners of auditoria and places for
hire generally either require the user to provide liability
insurance or charge a rental so high that the owner can
acquire insurance and pay the premium expense. By way of
comparison, the City in SMC S 6.294.140 requires the
licensee of a dance hall to provide public liability
insurance naming the City as an additional insured. For
more information about potential risks and City practices,
you may consult the City's Risk Manager, Leonard Bois.

Bonds and damage deposits are required to provide for
restoring the premises. They are measured by the amount of
the damage likely to occur. A damage deposit gives the
user a positive financial incentive for making repairs. In

contrast, a threat of a lawsuit by the City afterwards acts
as a negative penalty for failue to act. Experience shows
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that the user's desire to get the deposit back is a more
effective motivator and that processing a deposit has many
administrative advantages for the City over the hassle of
a lawsuit.

The last paragraph of the proposed ordinance addresses
the concern of the ACLU-W about chilling the rights of
petition, assembly and free expression guaranteed by the
United States and Washington Constitutions. It provides as
follows;

"The terms and conditions of a permit (including
providing insurance and/or security deposit) shall not
infringe upon rights of petition, assembly, or free
expression protected by the First Amendment of the
United States Constitution and/or Article I, Sections 3,
4 and 5 of the Washington Constitution. If an applicant
asserts that a term or condition proposed by the
Superintendent infringes upon a constitutional right,
the Superintendent shall have the burden of showing that
the proposed term or condition is a reasonable
restriction on the time, place and manner of exercising
the right and is valid."

The burden falls on the Superintendent, rather than the
applicant, to show that the insurance and/or bond of
security deposit is reasonable and valid.

The ACLU-W objects that delegating the authority to set
amounts and to grant waivers to the Superintendent vests too
much discretion in him because "the Superintendent may be
subiect to biases in waiving insurance requirements for
political rallies conducted by his or her own party and
religious gatherings representative of his or her own
beliefs." our response is threefold;

(1) The ordinance, itself, contains guidelines in the
statement of purpose -for the insurance, the amount, the
citation of the rights and constitutional sections and
the legal standard ("reasonable restriction on the time,
place and manner of exercising the right") and the
allocation of the burden of proof;
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(2) The Superintendent is the appropriate official for

making such decisions. Under Article XI, Section 1 of
the Charter of The City of Seattle, the Superintendent
has the "responsibility for the management and control
of the park and recreation system of the city;" and

(3) Experience over the last decade has not shown any abuse
of discretion with respect to political rallies or
religious gatherings. Several years ago, the
Superintendent waived the insurance requirement and the

damage deposit as to the Peace Movement Northwest, an
organization that presented rock-and-roll music
performances to convey its messages; the issue in

dispute then was the deposit or fee for noise
monitoring.

Neither our department nor the Superintendent anticipate
that the enactment of this ordinance would make the Park
Department's practices more restrictive.

Finally, last year, either the ACLU-W or a member of
your staff had asked that the last word "valid" be replaced
by the word "necessary." The explanation given was that
"valid" carries legal overtones while "necessary" is an
administrative judgment and by coining after "reasonable
restriction" tends to be more emphatic. We viewed this
amendment as a matter within your discretion and took no
position on it. We presume that -this proposed amendment was
the last effort made to address the ACLU concerns.

Very truly yours,

The Law Department

B~y JOIRGEN G. BADER
As'sistant City Attorney

JGB:bjw

cc: Superintendent of Parks
ACLU-W c/o Kathleen Taylor

Peter Jenkins, Esq.
Jerry Sheehan, Esq.

Risk Manager
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Permit System/Proposed Park Code Changes

Dear Ms Williams:

It

I am a cooperating attorney with the American Civil
Liberties Union of Washington authorized to represent the posi-
tion-of the ACLU-W with respect- to the proposed park code changes
offered by the Seattle Parks Department. This letter is in

response to the letter to yourself dated July 21, 1987, from Mr.

Jorgen G. Bader of the City of Seattle T aw Department regarding
the draft changes.

The Law Department has been helpful in working with the
ACI1U-W to imp'rove the la'nguage of 'the proposed changes. Unfor-
tunately, there are still two key points remaining in dispute.
The first point relates to proposed subsection E of section
18.12.042 in the draft ordinance. This provides that the Parks
Department may require a permit for the following activity:

Making any use of a park or recreational
facility for an event that differs in kind
f rom the use and enjoyment of the park or
recreational facilities by the general public
of the premises.

This provision is extremely vague and could be construed to

require a permit for virtually any unusual activities conducted
within a park. For example, a group sing-along, or a spontaneous
speech by a visiting politician could be deemed activities beyond
the normal use of the park and therefore prohibited without a

permit. Even if permits were not actually required, the poSS4-
billity of the requirement imposes a chilling effect on expression
protected under the First Amendment of the United States
Constitution and Article 1, Sections 4 and 5 of the Washington
Constitution.

Admitted1y, it is difficult to draw a precise line between
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activities that may be compelled to obtain a permit and those

that should not. However, the Parks Department has previously
made adequate good faith attempts at providing such written defi-
nitions. These are set forth in the Department's written
Policies and Procedures under section 5.7, defining special
events, and section 5.3, defining normal use. We submit that it

is appropriate to include these definitions within subsection E

at this point. (Indeed, it is mystifying as to why the Parks

Department is proposing to discard its prior attempts at defining
activities that require a permit.)

Thus, the ACLU proposed subsection E based on the existing
Policies would authorize requiring a permit for the following
activities:

Making any use of a park or recreational
facility for a special event, which is de-
fined as any activity which precludes normal

public use of park property and/or requires
labor, materials, or equipment support ser-
vice beyond that provided in the budget for
normal use. Normal use is considered to be

any scheduled or unscheduled use of a facili-
ty occurring on a one -time, seasonal or

recurring basis in accordance with the in-
tended function of that facility.

We urge that this language be adopted, rather than the city's

proposal, because it. is more precise -and therefore, less likely
to deter protected expression. At the same time, it gives suffi-
cient discretion to the SuDe-rintendent to require a permit for

appropriate events.

The other major point of dispute relates to the requirements
of insurance, indemnity agreements, deposits, and other financial

guarantees from proposed park users. In his letter of July 21,

Mr. Bader maintains that these financial guarantees are justified
by certain examples of accidents that have occurred. However,
the examples cited by Mr. Bader did not occur on park property,
and even i-r they had, by their very nature there would have been
14ittle likelihood of Park DeDartment liability. A national study
on municipal liability for permitting free expression in public
areas established that there is little evidence that mun 4 cipali-
ties are being held liable for damages from special events held
on public property. This national study is described in the
enclosed copy of my earlier letter of August 13, 1986 to your
committee. This letter sets out in greater detail the arguments
against insurance, indemnity agreements, and deposits. The gist
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is that there is no rational basis for difficult-to-obtain finan-
cial guarantees for users proposing protected activities in

Seattle parks. The social and cultural losses caused by unneces-
sary financial guarantee requirements will be excessively high,
because valuable expression will be deterr.--d.

Mr. Bader suggests that the policy of the department is to
waive insurance requirements for "the traditional political rally
or religious gathering". The ACLU-W submits that the Superinten-
dent of Parks is neither qualified nor appropriate to determine
what constitute "traditional political rallies or religious
gatherings". Certainly, the Superintendent may be subject to
Siases in waiving insurance requirements for political rallies
conducted by his or her own party and religious gatherings repre-
sentative of his or her own beliefs. There are significant
constitutional infirmities in delegating this discretion to the
Park Superintendent.

As previously proposed to the Law Department, the ACLU-W
submits that the language in Section 18.12.045 necessary to pro-
te-~t the public's freedom of expression is as follows:

No insurance, indemnity or hold harmless
agreements, bonding or deposits will be re-
quired from part-Les proposing to use a city
park for assembly, petitioning, or other
expression protected by the United States
and/or Washington State Constitutions.

Thank you for considering these comments on the proposed
changes. We look forward to working with you and your committee
in the future to improve the proposals to reflect constitutional
requirements.

etbr,~Jenkins,
Cocp)~~ea ing Attorney ACLU-W

PTi: s a
JL0509
Enclosure

cc: 'Ar. Jorgen Bader
Kathleen Taylor, ACLU
Mr. Jerry Sheehan, ACLU
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DOUGLAS N. JEWETT. CITY ATTORNEY

July 21, 19

Hon. Jeanette Williams
Chair, Parks and Public Grounds Committee
The City Council
The City of Seattle

Re: Park Permit System
Proposed Park Code Amendments

Deasr Ms. Williams:

We are forwarding with this letter an ordinance
governing the permit system for the use of park and
recreational facilities, setting guidelines for imposing
terms and corid-iLtions, and authorizing the refund of fees for
cancelled events and return of deposits.

We sent a draft copy of the proposed ordinance to the
American Civil Liberties Union for comment and received a

thoughtful letter from one of its volunteer attorneys. A
copy of our correspondence is also enclosed.

The American Civil Liberties Union and our office take

very different views on requiring insurance and indemnity
agreeip..ents in connection with permits. The draft ordinance
in Section 13.12.045 empowers the Superintendent to require
a park user to furnish the City public liability and

property damage insurance as a condlition for using park
premises. The following paragraph indicates that the term
may not infringe upon First Amendment Rights and places the
burden on the Department to show that the proposed term is a
reaso-able restriction on the time, place and manner of

exercising the right. The ACLU on page 2 of its letter
recommends this sentence forbidding insurance, indemnity, or
dam'age deposits with assemblies, petitioning, or other
protected expression:

"No insurance, indemnity or hold-harmless agreements,
bonding, or deposits will be required of parties
proposing to use a city park for assembly, petitioning,
or other expression protected by the United States
and/or Washington State Constitutions."
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our recommended approach invokes analysis with each
ap-p-1ication of the type of activity, the risks of injury or

property damage, and the impact upon protected activity.
our experience has shown that planned events often involve a

range of activities. For exaf-,iple, a decade ago the Pioneer
Sq,uare merchants sponsored a Bastille Day celebration, which
cli,,.-fiaxed with the firing of a cannon; the cannon shot
crushed a spectator's leg leading to an amputation of the

Leg, and the City and the merchants' liability insurance
ca--rri,e~r had to make a settlement with the spectator now
ma'L,med for life. The gathering had pageantry and the
festivities of the occasion; it had its serious side in

speeches and in the commemoration; and it had spectacle in
the cannon firing--a re-creat-ion of history. A few years
ago, a -touring troop of Japan-ese dancers, caked in white
powder made dance movements while dangling upside down with
the..r feet- tied by a rope from the parapets of the Mutual
Life Bluildinci before a lunch-time crowd that filled Pioneer
Square.,- ":11-le rope of one of t1b~e dancers broke; and an
artis-t-ic expression intended as a,celebration of life
resu,lted in a tragic death. The Park Department commonly
wal.-,' 7eS insurance requirements for the traditional political
ra-ly or religiTous gathering and has done so for concerts
sponsored by non-profit organizations without commercial
backing or paid admission.

We trust that this ordinance fulfills your request by
letter, dated June 8, 1987, for alternate language to the
sections relating to permits deleted before the recent
adoption of the Park Code Ariendments.

Yours very truly,

The Law Department

(ssistant City Attorney
GEN G. BADER

cc: Peter T. Jenkins, Esq.
Superintendent of Parks

&
a
m

p
; Recreation
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DOUGLAS N. JEWETT, CITY ATTORNEY

July 21, 1987

Peter T. Jenkins, Esq.
2121 Fourth Avenue, Suite 2300
Seattle, Washington 98121

Re: Park Permit System/Proposed Park Code Amendments

Dear Mr. Jenkins:

In response to your thoughtful letter, dated July 15,
1937, we reconsidered our draft ordinance governing the
per-,iiit system for the use of park and recreational
facilities and discussed your letter and the draft ordinance
with the Park Department. We have made several revisions to
reflect your comments.

The Park Department opposes an ordinance change that
would allow individuals to put up signs, posters, or notices
in parks without advance departmental approval. The
practice could become as prevalent as posting signs on
utility poles and damage trees and mar the appearance of the
parks. The Department's practice has been to consider such
requests at the time an applicant seeks a permit and cover
the subject in a single permit for both the event and
placing of an announcement on site. An additional sentence
has been added to Section 18.12.042.

Subsection E was intended to require a permit for
special uses that differ in kind from the use and enjoyment
of the park by the general public. Unfolding events often
develop instances similar to the type of activities within
the other categories, but not quite within them. Subsection
E was not intended to cover a spontaneous speech, dance, or
making music by an individual or small group for their
personal enjoyment. Subsection E was revised to address
your concern.

Section 18.12.045 was revised to add a reference to
Article I, Section 5 of the Washington Constitution.
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We disagree with your analysis with respect to public
liability and property dama~ge insurance. When supplied,
such insurance assures members of the public, who may be

injured at an event, that there is a responsible source

capable of making compensation for out-of-pocket expenses
(such as medical and hos-pitalizing costs, home care, etc.),
injury and loss of earning capacity, and pain and suffering,
a-1-Uong cther elements. It goes beyond just protecting the
Citv's finances. In Houston. Peace Coalition v. Houston City
CouncU, 310 F.Supp. T~~;23 at 462-463 (D. Tex. 1970), the
District Court commented that it is "certain" a city may
require an applicant for a parade to obtain general
iiability insurance, but voided the ordinance because the
ordinance lacked sufficient standards for city officials in

setting the amount. The draft ordinance has more precise
standards than the Houston ordinance.

Thank you again for your very helpful comments.

Yours very truly,

The Law Department

JGB:bjw

As istant City Attorney
-4VCG. BADERJORF

cc: Superintendent of Parks and Recreation

Hon. Jeanette Williams
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July 15, 1987

Mr. Jorgen G. Bader
Assistant City Attorney
Seattle Municipal Building
Seattle, WA 98104

b

Re: Park Permit System/Proposed Park Code Amendments

Dear Mr. Bader:

Kathleen Taylor of the American Civil Liberties Union of

Washington forwarded to me your draft proposed ordinance revising
the permit system for use of park and recreational facilities.
On behalf of the ACLU-W,, I submit the following comments and
suggestions:

With respect to section 18.12.042, the first comment relates
to subsection B regarding the posting of any signs, posters, or
notices. The ACLU suggests that there should be an exception to
this permit requirement to the following effect: "Except such
temporary signs, posters, or notices that are reasonably related
to a permitted activity". The concern here is that the permit
requirement will unnecessarily restrict informiation that is most
appropriate in temporary written form, for example: notices
regarding picnics and athletic banners.

The next concern is posed by subsection E. This requires a

permit for ".making any use of a park or recreational facility
that differs in kind from the use and enjoyment of a park or
recreational facilities by members of the public on the premi-
ses" . The vagueness of this provision is glaring. It con-
ceivably could be interpreted to require a permit for constitu-
tionally protected activities such as speech, dancer or musicr
thus eliminating spontaneous engagement in these activities.
This subsection must be deleted.

With respect to Section 18.12.045, we appreciate your
attempt to clarify the policies and procedures with respect to
insurance and other financial requirements for constitutionally
protected activities. It is i-audable that the provision mentions
Article I of the Washington Constitution as a source of funda-
mental protections beyond those guaranteed by the First Amendment
of the United-,States Constitution. I should point out that there
appears to be a typographical error in the draft, because sec-
tions 4 and 5 of Article I establish the pertinent rights, not
section 3. This mistakeneeds to be addressed.
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The critical substantive constitutional problem with the
proposal is the concept that the Superintendent may require
financial guarantees for those who propose to engage in constitu-
tionally-protected activities, so long as the Superintendent
shows -,that the requirement is a "reasonable ... time, place and
manner [restriction]." The ACLU position is that insurance,
indemnity agreements, deposits, bonds and other financial guaran-
tees should never be required for constitutionally protected
activity. The grounds for this position are set forth in the
August 13, 1986 let-ter from myself on behalf of the ACLU to the
Committee on Parks and Public Grounds, regarding the then-pro-
posed park code revisions. A copy of this letter is enclosed for

your information. There appears -to be no objective justification
for these financial guarantees, and they have been deemed unduly
burdensome, therefore unconstitutional, in previous cases. Con-
trary to implication of the provision, financial guarantee
requirements are, iLpso facto, not "time, place or manner"
restrictions. The second paragraph of section 18.12.045 should
be changed to provide as follows:

No insurance, indemnity or hold-harmless
agreenents, bonding, or deposits will be
required by parties proposing to use a city
park for assembly, petitioning, or other
expression protected by the United States
and/or Washing-ton State Constitutions.

By way of further comment, we suggest it is critical that

any new ordinance provide that new written materials be prepared
for public distribution which fully explain the new provisions.

Thank you for the opportunity to comment on the proposal.
We look forward to working with you in the future to improve the
proposed ordinance on the matters outlined above. Please give me
a call if you have any questions.

Peter T. Jerfkins

Coopera_~~hg Attorney, ACLU-W

PTJ: cmc
JL0469
encs

cc: Kathleen Taylor
Gerry Sheehan, ACLU
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MEMORANDUM

Date: August 24, 1987

To: Jeanette Williams, Chair

City Council Parks and Public Grounds Committee

Via Mayor Charles Royer

Attention: Jim Ritch, DirecW, OMB

From: Walter R. Hundley

We are forwarding to you a propos d ordinance governing the permit

system for the use of park and recreational facilities, setting

guidelines for imposing terms and conditions, and authorizing
the refund of fees for cancelled events and return of deposits.

This is the section of the Park Code that was held in abeyance
when the Code was passed in May, 1987. We were asked to do some
additional review with the Law Department and A.C.L.U. which has

taken place. You received a communication in July from Jorgen
Bader of the Law Department with a copy of communication from

Peter Jenkins, Esq. of A.C.L.U.

We feel the changes have improved the legislative request in terms

of completeness and fairness. We are now asking to have this

proposed Park Code amendment again placed on the agenda of the

Parks and Public Grounds Committee.

Thank you for your help and patience in this matter.

WRH: cgj

Attachments

o~ Pa:ks and 210. ~2~,5)62,6-i6h

&amp;car-- o~ Park CommIssior;ers:H'.-'rvey S. pv~'
Mcrcjan, Vice C~alffnan; Vi;'.~ac~ ~~. OeFra:,cc, R. Ka~ia'lai.!punl Pmkea, O.L.

;1111~t-_~-3~'jr ja,~a F~_ Sylvester

An. ~-q.ua~ ornrioynne: it Oppo:~-"N,"y- afflFmat.%io a Oion emp;oyer'



LEGISLATION REQUEST SUPPORTING INFORMATION

In conformance with the City of Seattle Operating Procudure 100-014 and 200-001
the following information is submitted.

ITLE

An ordinance to amend the existing Park Code (Ordinance 106615:SMC18:12) by adding
a section.

STATEMENT OF OBJECTIVES

This legislation has the following objectives:

Establish in the park code a permit system for the use of park and

recreation facilities, setting guidelines for imposing terms and

conditions, and authorizing the refund of fees for cancelled events
and return of deposits.

FISCAL REQUIREMENT

No additional fiscal requirements are anticipated as a result of this legislation.

EVALUATION CRITERIA

The Department of Parks and Recreation works closely with citizens and other public
agencies, especially the departments of Police, He lth, Fire, and Licensing (Animal

Control) to provide safe clean and attractive park: and recreation facilities.
Provisions of the Park Code along with other related city codes and applicable
state laws provide the basis for enforcing regulations and ensure park security and
sanitation.

When the revised Park Code was adopted in May 1987 this section was held in abeyance
for further review by the law department in this legislation and attachments.

Recognizing that any regulations and limitations on the use of parks to some extent

may limit the freedom of individuals in their use of public property, the Parks and
Recreation Department has consulted the Law Department to make every effort to

preserve individual rights consistent with the need to preserve and protect public
safety and property and to provide for the common enjoyment of all park users.

ALTERNATIVE

The alternative to passage of this section is to continue under the Superintendents
rulemaking authority.

CONTACT PERSON

C.M. Girtch, 684-8011

August 21, 1987



City of Seattle

Executive Department-Off ice of Management and Budget

Jarnes R Ritch, D;!;ector

Charles Royer, Mayor

August 27, 1987

The Honorable Douglas Jewett

City Attorney

City of Seattle

Dear Mr. Jewett:

The Mayor is proposing

adopted.

REQUESTING
DEPARTMENT:

SUBJECT:

to the City Council that the enclosed legislation be

Parks

An Ordinance governing the permit system for the use of parks

and recreational facilities, setting guidelines, and adding

new sections to Chapter 18.12 of Seattle Municipal Code.

Pursuant to the City Council's S.O.P. 100-014, the Executive Department is for-

warding this request for legislation directly to your office for review and

drafting.

UMb Tor our review. K-. M

After reviewing this request and drafting appropriate legislation:

(X) File the legislation with the City Clerk for formal introduction to

the City Council as an Executive Request.

Do not file with City Council, but return the proposed legislation to

0 + v-n +n

Sincerely,

Charles Royer

Mayor

cc: Superintendent, Parks

M RITCH

Budget Director

JR/ts/fb

Enclosure

Office of Management and Budget 300 Municipal Building Seattle Washington 98104 (206) 625-2551 An equal opportunity employer



Affidavit of Publication

STATE OF WASHINGTON
KING COUNTY-SS.

The undersigned, on oath states that he is an

Journal of Commerce,
authorized representative of The Dail,

a daily newspaper,
which newspaper is a legal newspaper

of general circulation and it is now and has been for more

than six months prior to the date of publication hereinafter

refered to, published in the English language continuously

as a daily newspaper in Seattle, King County, Washington,

and it is now and during all of said time was printed in an

offied maintained at the aforesaid place of publication
of

this newspaper.
The Daily Journal of Commerce was on the

12th day of June, 1941, approved as a legal newspaper by

the Superior Court of King County.

The notice in the exact form annexed, was published in

reg-ular issues of The Daily Journal of Commerce, which was

regularly
distributed to its subscribers during the below

stated period. The annexed notice, a ----------
-------- --------------

Ordinance No. 113860
............ I ----------------- .. ... ... - --------------------

----------------- -------- ---------------- I ----------

------------ ---------
-------- - ----------

was published on ~ ........

--------------------

.............................
........... -- ---------------

-------- ------

- ------------------------------------------------

......
------------- --------

Subscribed and sworn to before me on

_nrch 17, ~'IW~ --- -- ......
............ .. ---

I
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PUblic for the St&amp;te Of Wasblr~gt0n,
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