Seattle Rule 5-132

Leased departments.
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(1) Definition. "Leased departments" mean space within a store that is leased % ‘akéth%f b{l i ke SS
in such a way that a purchaser would not necessarily know that the merchandise is from a
business other than the store owner or operator. An example of this is that a meat department in a
grocery store could be a leased department and operated by a business other than the grocery

store owner, and under the grocery stores name.

(2) Reporting. Any person who leases departments or space within their store or business to

~ another business entity may include in its tax returns the gross receipts or gross sales made by
the lessee where such lessor keeps the books for the lessee and makes collection on the latter’s
account; provided however, that each lessee must apply for and obtain from the Department a
business license tax certificate. The lessee will remain liable for its tax liability if the lessor fails
to make the proper return or fails to pay taxes due. ‘

(3) Business license tax. Any taxpayer making tax returns for any such lessee shall report the
lessee’s total gross income under the applicable business license tax classification. The lessee in
such case is not entitled to the taxable minimum provided in SMC 5.55.040.

(a) Where the lessor receives a flat monthly rental or a percentage of sales as compensation for a
leased department or leased space, such income is presumed to be from the rental of real estate
and is not taxable. In determining whether an occupancy is a rental of real estate, all the facts and
circumstances of the agreement or arrangement, including the actual relationship of the parties,
shall be considered (See Seattle Rule 5-530). Written agreements, while not required, are
preferred and are given considerable weight in deciding the nature of the occupancy. A written
agreement characterizing the occupancy as a "lease" is not sufficient by itself as proof of the
rental of real estate. The following conditions must be met to establish a rental of real estate:

(i) The occupant is granted exclusive possession and control of the space;

(i) The occupancy is for a time certain, which is more than 30 days, i.e. month to month, yearly,
etc.; and

(iii) The parties are required to notify each other in the event of termination of the occupancy.

(b) If the lessor provides any clerical, credit, accounting, janitorial, or other services to the lessee,
the lessor must report the income from these services under the service and other activities
classification. The amounts for providing these services must be segregated from the amounts
received from the rental of real estate. In the absence of a reasonable segregation, it will be
presumed that the entire income is for providing these services.

(3) Examples. The following examples identify a number of facts and then state a conclusion as

to whether the situation is a rental of real estate (non-taxable), or a license to use real estate
(taxable). These examples should be used only as a general guide. The tax status of each
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circumstance must be determined after a review of the agreement and all of the facts and
circumstances.

(a) A retailer enters into a written occupancy agreement for space within a mall for a one year
term. The agreement can be terminated upon 30 days written notice of either party, subject to
some penalty provisions for early termination. The agreement provides that the retailer can
decorate the store and arrange the inventory in any manner desired by the retailer so long as the
facility does not create a safety hazard to the mall or other tenants, and is consistent with the
overall decor of the mall. The mall owner may enter the premises of the retailer during non-
business hours only with the consent of the retailer except for emergencies where physical
property is at risk. The retailer’s area is separated from other lessees by walls with the exception
of the front area which is open to the mall common area and is used as the entrance by potential
customers and the retailer. The retailer has a movable partition that can be locked and is used to
close off the entrance from the mall common area. The agreement calls for the retailer to be open
for business at all times during the hours stipulated by the mall.

This is a rental of real estate with the rental term being for a fixed period. The agreement and the
facts and circumstances have established a rental of real estate. The retailer has exclusive
possession and control over a specific area as indicated by the control the retailer has over the
premises, even to the exclusion of the mall owner. The restriction which requires the retailer to
maintain the same business hours as other lessees does not make this a license to use real estate.
The lessor can exclude from the business license tax that portion of the income which is from the
rental of the real estate. The lessor must identify and pay a business license tax on the portion of
the income which is from providing services such as security, janitorial, or accounting.

(b) A hairdresser enters into an oral agreement with the operator of a hair salon for the use of a
work station. The hairdresser has use of a specific work station during specific hours of every
day. A particular work station may be used by more than one hairdresser during a particular
month or even during a given day. This work station can not be closed off from other areas
within the shop. The hairdresser must obtain advance permission from the owner to make any

" changes to the work area. This hairdresser also shares a sink, telephone, and other facilities with
others in the shop.

This occupancy is not a rental of real estate. The hairdresser does not have exclusive possession
. and control over the premises to the exclusion of others as is indicated by the requirement that
the hairdresser must obtain approval for any changes in the work area. This is further indicated
by hairdressers’ use of a specific work station only during specific hours of every day with
multiple users of the same work station. The work station could not be closed off from other
areas of the shop, but this in itself is not determinative of whether this is a rental of real estate or
a license to use. The presence of walls or the lack of walls is not controlling. The fact that the
agreement uses the term "lease" is also not controlling. This is a "license to use" taxable under
the service and other activities classification.

(c) Department store agrees to sell household paint for a paint supplier. The paint supplier checks

on the inventory on a monthly basis and provides additional paint as needed. The department
store handles stocking of shelves and all aspects of the sale. The department store makes a
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charge to the paint supplier based on the space required to maintain the inventory. By agreement
of the parties, the department store agrees to report the retailing tax on paint sales.

This is not a leased department, a leased space, or a rental of real estate. The income is merely
tied to the amount of space being used. However, the income is a commission from the sale of
merchandise for the paint supplier and held on consignment. The retailing tax is the liability of
the paint supplier and is paid by the department store only by agreement. The commission is
taxable under the service business license tax classification. See Seattle Rule 5-803.

DIRECTOR'S CERTIFICATION

I, Glen M. Lee, Finance Director of the City of Seattle, do hereby certify
under penalty of perjury of law, that the within and foregoing is a true and
correct copy as adopted by the City of Seattle, Department of Finance and
Administrative Services.

DATED this [ % day of July 2016.

CITY OF SEATTLE,

a Washington/,l}aunicipalitff
i ,76 /

By: / s

Glen M. Lee, Finance Director

~ Department of Finance and Administrative Services

Effective date: July 14, 2016




MEMORANDUM

TO: Monica Martinez Simmons, City Clerk = :

FROM: Glen Lee, Finance Director ,
Joseph Cunha, City Tax Administrator, and =2
Mark Watterson, Tax Audit Manager =W
License & Tax Administration =

DATE: July 19, 2016

RE: The Official Published Notice:
: Director’s Business Tax Rules amendments and adoption for SMC
Chapter 5.45 effective July 14, 2016

Please file the attached paperwdrk concerning the following amended City of Seattle “Tax
Rules”:

5-002 Business License Requirements

5-003 Business license suspension and revocation

5-004 Transfer of business license

5-005 Time payments

5-007 Penalties

5-008 Recordkeeping requirements

5-009 Limitations on tax assessments

5-012 Refunds |

5-030 Persons making sales through a direct seller's representative
5-034 Finance charges, carrying charges, interest and penalties
5-039 Employees distingquished from persons engaging in business
5-043 Engaging in business

5-064 Credit losses, bad debts, recoveries

5-127 Sales to, and by, the State of Washington, counties, cities, school districts and
other municipal subdivisions

5-129 Tribes and Tribal members/Citizens

5-132 Leased departments

5-133 Warranties and maintenance agreements

5-404 Sales of meals

5-481 Motor carriers - Trucking

5-531 Sales of real property, standing timber, minerals, naturals resources
5-901 Admission tax exemption




Please file the attached paperwork concerning the following dogted City of Seattle “Tax
Rule”™:

5-193 Waterborne Transportation

An Affidavit of Publication for the “Notice of Proposed Rule Hearing and Opportunity to
Comment” that went to the Daily Journal of Commerce for publication on May 27, 2016 is
also included in this packet. The required public hearing was held on June 16, 2016 at

10:00 A.M. in Seattle Municipal Tower. '

If we can provide any additional information, please let us know. You may contact Mark
Watterson, Tax Audit Manager (206) 233-7095 for any questions.




STATE OF WASHINGTON -- KING COUNTY

~=58,

337883 No.
CITY OF SEATTLE:FINANCE&ADMIN

Affidavit of Publication

The undersigned, on oath states that he is an authorized representative of The Daily Journal of
Commerce, a daily newspaper, which newspaper is a legal newspapet of general circulation and it is now
and has been for more than six months prior to the date of publication hercinafter referred to, published in
the English language continuously as a daily newspaper in Seattle, King County, Washington, and it is how
and during all of said time was printed in an office maintained at the aforesaid place of publication of this
newspaper. The Daily Journal of Commerce was on the 12" day of June, 1941, approved as a legal
newspaper by the Superior Court of King County.

The notice in the exact form annexed, was published in regular issues of The Daily Journat of
Commerce, which was regularly distributed to its subscribers during the below stated period. The annexed
notice, a

CT:PROPOSED RULE MAKING
was published on

05/27/16

The amount of the fee charged for the foregoing publication i "th%sum 0 $159.50 whi/c/h/ a}mount has been

paid in full: S, f ( / ;
= £, . e /‘/
5 N N J/

£
/

o Sub

d oy # i M .
/2;/‘ W e

Notary public for the State of Washington,
residing in Scatile

o~
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Affidavit of Publication




State of Washington, King County

City of Seattle

NOTICE OF PROPOSED RULE MAKING
HEARING AND OPPORTUNITY TO
GOMMENT

The Ditector of Finance, ucting uinler the
authority of Seattle Municipal Code Chapters
3.02 and 5.55, propeaey Lo adopt new rules
for implementing the Sealtle: Business
License Tux Ordinances Seattle Municipal
Cade Chaplers 540 and 6.40). Please note
that although these rules are applicable to
SMC 5,45 and 5.49. the individual rules nay
also Apply ta otheér chayters of the Gity's Tax
Cade, mcludin{bul not Himited (v, SMC 5 30
{Delinitions), MO 5,32 (Revenue Code),
SM0 6.35 Commercin} Parking Tax), SMG
5,40 (Admissions Tax), SMC 5.48 { Businesy
Tax -~ Utilities), SMC 5.52 (Cambhing Tax),
aud SMC 5.6 (Gientral Administrative
Provisions). The following rules are ymposed
for adoption of amentment and witl become
effective 4z of July 15, 2016,

Seattle Rule 5-002 Busineas bicepse
requirements

Seattle Rule 5-003 Business Heense sus
pengion and rovacation

Seattle Rule 5-004 Transfer of businesy
Heense

Seattle Rule 5-005 Time payments
Seattls Rule h-007 Penaltics

Seattle  Rule 5008 Recordkeephng
reguirements

Seattle Rule 5-00% Limitations on \ax
nsgeRSTHLINIS

Seattlo Rule 5-012 Rofunds

Seattte Kide 5-030 Persons making salea
trrough o direct yeller's representative

Seatyle Rute 3.034 Financo charges. car-
rying elhinrges, interest and posaltics

Seattle Ruls 5039 Employees distin.
guishert from persond engaging in husiness

Seattle Hule 5:043 Engaging in busi.
€59

i

Senstle Rule 5-084 Credil losses, bad
dehty, recoveries

Seattle Rule 6:3127 Sales Lo, apnd by, the
state of Washington. countics. eitios, ichool
disteicts and other municipal subdivisions

Swattle Rule 5-129 Tribes and tribal
menmbersiitizens "

Seattle Rule 5132 Leased depurtments

Seattle Ritle 5:153 Wavranties and main-
teanaee a;reumuuts

Seattle Rule 6.193 Waterborne transpor-
tation .

Sratte Bule 5404 Sales of meals

Seattle Rwle B-48F Motor carriers -
Frucking

Seartle Rule 6-531 Sales of real prop-
erly, standing thaber, minerals, naturals
reaonrces

_ Soiktle Rule 5-001 Adutission tax exemp-
tion

PUBLIC HEARING AND COMMENT:
The Department of = Finanee an
Adminmtrative Servicex has echieduled 2

- public hearing on the proposed rule rbar;lges
for 10 4.0, to noon. on Jupe 16, 2016 The
hearing will be held in a conferunee room
on the 40(h fluor of the Seattle Municipal
Tower, Suite 1090, located at 700 Fifth Ave.
All interessed parsons ure invited 1o present
daba, viows or argumients with cogird to the
pru%oscd rulas, trally at the hearing or in
writing at or hefore the hearing,

Writtes comments should be mailed or
delivered to:

Department  of
Administrative Services

At Mark Watterson, Tax Manager

Finance and

License and Tax Adninlstration
704 Fifth Ave. — Suite 1260

P£.O. Box 34214

Seatile, WA 98124.4214

The (Fubh’c may inspest copies of the
proposed rules ul the License and Tax
Adninistration offices, 700 Fifth Ave., Suile
42850, 1 vou would tike a capy of the préanosed
vules. pleise call (206) 233.3789, FAX (206)
$84-3170, email: tax@seatile gov. or submit a
wrilfen rrguest to the address above.

Glen Lee, Finance Divector, Department
of Binunce and Administrative Sevvicea
Date of publication in the Seatile Daily
Journal of Copmseree, May 27, 2016

B/27(331864)




	Memo
	5-132

