
Substantive SEEC Proposed Change to 
Whistleblower Code 

Burgess Proposal Bill Reference 
(track-changes 
version) 
 

 
1. Expands definition of a “cooperating” 

employee. Extends protections from retaliation 
to include those that are perceived to have 
reported improper governmental action or 
providing information in assist an investigation. 

 

 
Included/No Changes 

 
Page 5, lines 8-19  

 
2. Expands Protections for Reporting Improper 

Activity.  Gives employees protection from 
retaliation if they report improper activity within 
their departments. Currently protection is only 
available for retaliation for reports to the SEEC 
office or other “appropriate auditing official.” 
 

 
Included/No Changes 

 
Page 7, lines 16-17 

 
3. Shifting Investigation of Retaliation.  Shifts the 

role of investigations of retaliation claims from 
the Mayor and the Executive Branch to the SEEC 
Director. 

 

 
Included/No Changes 

 
Page 20, lines 18-21 

 
4. Expands SEEC Director Investigative 

Authority.  Gives the SEEC Director authority to 
investigate and pursue retaliation claims in front 
of the City Hearing Examiner.  Currently there is 
no role for SEEC Director and appeals would go 
to State Office of Administrative Hearings 
(Administrative Law Judge). 
 

 
Included/No Changes 

 
Page 26, lines 1-8 



 
5. Including Retaliation as a Violation of Ethics 

Code.  Makes retaliation a violation of the City 
Ethics Code and allows the SEEC to impose fines, 
if reasonable cause has been found by the 
Hearing Examiner against an individual 
employee. 

 

 
Included/No Changes 

 
Page 36, lines 3-15 

 
6. Creating Remedies Available from the 

Hearing Examiner.  Expands the range of 
remedies to include those that could be ordered 
by Superior Court. Currently available remedies 
include any relief necessary to grant the 
employee his or her position back and reasonable 
attorneys’ fees, but under the SEEC proposal, 
relief could include remedies like future pay and 
emotional distress payments. Attorneys’ fees and 
emotional distress damages in the administrative 
process (in front of Hearing Examiner) are 
capped at $20,000 for each. 

 

 
Included/No Changes 

 
Page 27, lines 23-24 and Page 
28, lines 1-4 

 
7. Burden of Proof before the Hearing Examiner.  

Defines a two-step burden of proof process for 
the Hearing Examiner to consider.  Step 1: the 
SEEC Director must prove by a preponderance of 
the evidence that the employee alleging 
retaliation is a) a cooperating employee and b) 
was subject to an adverse change.  Step 2: burden 
shifts to the agency accused of the retaliation to 
prove there was a legitimate non-retaliatory 
reason for an adverse change to an employee’s 
work situation AND that the employee’s status as 
a cooperating employee was not a contributing 
factor to the adverse change. 

 
Modified: 
 
Removes the burden-shifting 
process by making the SEEC 
Director have to prove retaliation 
by a preponderance of the 
evidence. 
 

 
Page 26, lines 15-25 and Page 
27, lines 1-9 



 
8. Creating a Private Cause of Action.  Allows 

employees an alternate path to the City’s 
administrative process to pursue remedies as a 
victim of retaliation. Employees can take this 
course throughout the process, including for up 
to 24 months after the SEEC Director dismisses 
their initial claim as insufficient for investigation. 
 

 
Modified: 
 
Only allow individuals to bring a 
private cause of action after the 
SEEC Director finds reasonable 
cause and has made an attempt to 
bring the parties together for 
settlement. 
 

 
Page 29, lines 7-26 and Page 30, 
lines 1-2 

 
9. Remedies Available Under a Private Cause of 

Action.  Attorney’s fees and emotional distress 
damages uncapped if employee elects to pursue a 
private cause of action for retaliation.    

 
Modified: 
 
Limits emotional distress damages 
in the private cause of action to 
$20,000, the same as available 
under the Hearing Examiner 
process. Attorney’s fees would 
remain uncapped. 

 
Page 30, lines 3-12 
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