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August 20, 2013
Version #1

ORDINANCE

AN ORDINANCE relating to the SR 520, I-5 to Medina: Bridge Replacement and HOV Project;
authorizing the Superintendent of Parks and Recreation to execute and accept from the
State of Washington, Department of Natural Resources, on behalf of the City of Seattle,
"an Aquatic Lands Easement, an Aquatic Lands Lease and a Waterway Use Agreement at
the Washington Park Arboretum.

WHEREAS, the Washington State Department of Transportation (“WSDOT?) requires certain
property owned by the City at East Montlake and McCurdy parks (the “City Property)
and by the University of Washington near the Washington Park Arboretum (the “UW
Property™) for its SR 520, I-5 to Medina: Bridge Replacement and HOV Project (the “SR
520 Project™); and ' .

|| WHEREAS, the property that WSDOT requires was deveioped Wlﬂl federal grant funds that

make it subject to Section 6(f) of the Land and Water Conservation Fund Act, 16 U.S.C.
§ 460/-8 (“Section 6(f)"); and

WHEREAS, Section 6(f) requires that property developed with Section 6(f) grant funds and
converted from its approved recreational use be replaced by property of equal value and
utility that is available for the same use; and:

WHEREAS, all the property developed with Section 6(f) grant funds needs to be controlled by
~ the City or UW and :

WHEREAS, the City and Washington State Department of Natural Resources (WADNR) have
entered into several agreements that have given control of all WADNR property within
6(1) area to the City; NOW, THEREFORE, _

BE IT ORDAINED BY THE CITY OF SEA_TTLE AS FOLLOWS:

Section 1. The Superintendent of Parks and Recreation (“Superintendent”) or his
designee is hereby authorized, on behalf of the City of Seattle (“City”), to execute a Lease
agreement (“Lease™) substantially in the fO@ of Attachment 1 and identified as “Aquatic Lands
Lease” with the State of Washington, Department of Natural Resources and authorlzmg the Clty

to construct, install, operate, maintain, replace and use two brldges with corcrete surface,
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multiple walking paths with woodchip surface, a raised wooden observation deck, and an

overwater path with decking surface and support pilings.

.Section 2. The Superintendent or his designee is further authorized, on behalf of the City,
to execute an Easement agr’eemeﬁt (“Eésement”) substantially in the form of Attachment 2 and
identified as “Aquatic Lands Easemeﬁt” with the State of Washington, Department of Natural
Resources and authorizing the City to construct, install, operate, maintain, replace and use the

site for park purposes including dirt and woodchip walking paths.

Section 3. The Superintendent or his designee is further authorized, on behalf of the City,

‘{0 execute a Watefway Use agreement (“Waterway”) substantially in the form of Attachment 3

and identified as “Waterway Use Agreement” with the State of Washington, Department of

Natural Resources and authorizing the City to use the site for park purposes.
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Section 4. This ordinance shall take effect and be in force 30 daysl after its approval by
the Mayor, but if not approved and returned by the Mayor within ten days after presentation, it
shall take effect as provided by Seattle Municipal Code Section 1.04.020.

Passed by the City Council the day of . 2013, and
signed by me in open session in authentication of its passage this
__ dayof , 2013,
President of the City Council
Approved by me this day of , 2013.

Michael McGinn, Mayor

Filed by me this ___day of | ,2013.

Monica Martinez Simmons, City Clerk
(Seal)

Attachment 1: Aquatic Lands Lease
Attachment 2: Aquatic Lands Easement
Attachment 3: Waterway Use Agreement

Form Last Revised: January 16, 2013 3
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When recorded, return to: :

Seattle Department of Parks and Recreation
100 Dexter Ave N

Seattle, WA 98109

WASH!NGTON STATE DEPARTMENT OF
Natura Resources%%

Lease No. 22-086806

- Grantor: Washington S %%Depm'tment‘
Grantee(s): Seattle Dep ;%f Parks and’

Assessor 8 Propertyéﬁ[' Etx arcel or 4 Account Numb= i
1 orfAecount Numb ez for Upland parcel used in conjunction with

BACKGROUND

3
Tenant desires to leasei’rhe aquatic lands commonly known as Washmgton Park Arboretum,
which is a harbor area ‘ocated in King County, Washington, from State, and State desires to lease
the property to Tenant pursuant to the terms and conditions of this Lease. State has authority to
enter into this Lease under Chapter 43.12, Chapter 43.30 and Title 79 of the Revised Code of

Washington (RCW).
THEREFORE, the Parties agree as follows:

Aqﬁatic Lands Lease . ' Pa'ge 10f35 " Lease No, 22-086806
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SECTION1 PROPERTY

1.1  Property Defined.

- (@)  State leases to Tenant and Tenant leases from State the real property described in
Exhibit A together with all the rights of State, if any, to improvements on and
easements benefiting the Property, but subject to the exceptions and restrictions
set forth in this Lease (collectively the “Property™). o,

(b)  This Lease is subject to all valid interests of third partxes T6ted in the records of
King County, or on file in the Office of the Commis oner of Public Lands,
Olympia, Washington; rights of the public under{ lic Trust Doctrine or
federal navigation servitude; and treaty rights ¢;
Ths Lease does not mclude a rlght to har\rest,\gollect or

©

)

1.2  Surveyand Property Descr 1pt10ns‘ ii??;*w
(@)  Tenant prepared Exhibit Al

% "fgtmg*iirn the Lease area. Tenant’s
"de atre and accurate descnpf?‘ 1on of the Property boundartes is:

i .In nection. State m!

51 3

improvemgn 5

P sentatzon regardmg the condﬂlon of the Ploperty,
perty, the suitability of the Property for Tenant’s Permitted Use,
[ laws and regulations, avaiiability of utility 1ights access to the

SECTION 2 USE

2.1  Permitted Use. Tenant shall use the Property for Park purposes, (the “Permitted Use”),
and for no other purpose. Thisisa water-dependent use. Exhibit B describes the Permitted Use

in detail. The Permitted Use is subject to additional obligations in Exhibit B. -

Aquatic Lands Lease | Page 2 of 35 ' Lease No. 22-086806
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22  Restrictions on Permitted Use and Operations. The following limitations apply to the
Property and adjacent state-owned aquatic land. Tenant’s compliance with the following does
not limit Tenant’s liability under any other provision of this Lease.

(a) Tenant shall not cause or permit:

(1)  Damage to natural resources,
{(2) Waste, o1 : S .
(3)  Deposit of material, unless approved by State m.’:wntmg. This prohibition
" includes deposit of fill, rock, earth, ballast, Mﬁigd waste, refuge, garbage
waste matter, pollutants of any fype, or g ;her'*: att '

()  Tenant shall not construct new bulkheads or place hard bank armoring,

(¢)  Unless approved by State in writing, Tenant sh!a\illhnot causé ermit dredging on
the Property. State will not approve drgdgmg Tinless (1) requizy for flood
control, mainfenance of existing vessg afﬁc lanes or mmnten of water
intakes and (2) consistent with Staté
maintain authorized dredge basins in at

. pockets.

¥

Cthe 1 d& of November, 2013(the ¢ Commencement Date”), and ending on the 3 1“ day of
(th “Termmgﬁ% Date") unless terminated sooner under the terms. of this Lease.

apply for a new lea: %hlch State has discrefion to grant. Tenant must apply for a new lease at
least one (1) year pnor}tOfTennmaﬁon Date. State will notify Tenant within ninety (90) days of
its intent to approve or“deny a new Lease.

33  End of Term. ,
(a)  Upon the expiration or termination of this Lease, Tenant shall remove
" Improvements in accordance with Section 7, Improvements, and surrender the
Property to State in the same or better condition as on the Comencement Date,
reasonable wear and tear excepted. '
Aquatic Lands Lease Page 3 of 35 ) Lease No. 22-086806
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(b)  Definition of Reasonable Wear and Tear. ‘

(1)  Reasonable wear and tear is deterioration resulting from the Permitted Use
that has occurred without neglect, negligence, carelessness, accident, or
abuse of the Property by Tenant or any other person on the premises wzth
the permission of Tenant.

(2)  Reasonable wear and tear does not include unauthorized deposit of
material prohibited under Paragraph 2.2 regardlesg of whether the deposit
is incidental to or the byproduct of the Permitted: Use

) I P;operty is in worse condition, excepting for reag able wear and tear, on the
te )

Il steps necessary to

(1)  State shall provide Tenant a reasonabl
' e_ Tenaunt to enter

remedy the coadxtlon of the Prope 2 St L

- the Property if the Lease has fe rnnnated ,%, b s
(2)  If Tenant fails fo remedy the condltlon of the Propertyin a f'_ _‘“""
State may take steps reasonably necas ggyto remedy Tenant’s failure.
’@%
all costs of State ] remedy,

material deposited im
the condition of the
State’s remedy.

3.4  Holdover.
@

it ?(30) days’ written notice.

g&iﬁ’e holdover will be the same rent that would be
were still in effect and al] adjustments i rent were made
‘ﬁs terms.

the monthly rent will not be constrned to create a

the monthly rent and State pr ovides notice fo vacate the property, State
shall r¢] .find the amount of excess payment remaining after the Tenant
o ,gs‘occupatmn of the Property.
(by IfState ptlﬁes Tenant to vacate the Property and Tenant fails to do so Wlthm the
: time sef forth in the notice, Tenant will be a trespasser and shall owe the State all
amounts due under RCW 79.02.300 or other applicable law.

'SECTION 4 RENT

The Permitted Use does not reqlule payment of rent pursuant to RCW 79.105.230.

Agquatic Lands Lease Page 4 of 35 Lease No. 22-086806 -
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SECTION 5 OTHER EXPENSES

5.1  Utilities. Tenant shall pay all fees char ged for utilities required or needed by the
- Permitted Use.

5.2 Taxes and Assessments. Tenant shall pay all taxes (including leasehold excise taxes),
assessments, and other governmental charges applicable or attributable the Property, Tenant’s
leasehold interest, the improvements, or Tenant’s use and enjo i of the Property

5.5  Failure to Pay. If Tenant fails
amount due, and recover its cost in aceordan

‘e to pay rent ish default by the Tenant. State may seck
; charges agﬁmterest as provided in this Secfion 6.
SRl rent payment within ten (10) days of the date
arge equal to four percent (4%) of the unpaid amount or
;40 defray the overhead expenses of State incident to the

L
s L Penalty for ist Due Rent and Other Sums Owed
(a) T‘em o shajl pﬁ’? interest on the past due rent at the rate of one percent (1%) per

I{w

paid, in addltmn to paying the late charges determined undei

accrumg mterest the day after the due date.

(b)  If State pays or advances any amounts for or on behalf of Tenant, Tenant shall
reimburse State for the amount paid or advanced and shall pay interest on that
amount at the rate of one percent (1%) per month from the date State notifies
Tenant of the payment or advance. This includes, but is not limited to, State’s _
‘payment of taxes of any kind, assessments, insurance premiums, costs of removal

Aquatic Lands Lease ' Page 5 of 35 Lease No. 22-086806
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and disposal of materials or Improvements under any provision of this Lease, or
other amounts not paid when due.

64  Referral to Collection Agency and Collection Agency Fees. If State does not receive
full payment within thirty (30) days of the due date, State may refer the unpaid amount to a
collection agency as provided by RCW 19.16.500 or other applicable law. Upon referral, Tenant
shall pay collection agency fees in addition to the unpaid amount. s
6.5 NoAccord and Satisfaction. IfTenant pays, or State othe' %ise receives, an amount less
than the full amount then due, State may apply such payment ag it elee ts, State may accept
payment in any amount without prejudice to State’s right to reqover theégaiance of'the rent or
pursue any other nght or remedy. No endorsement or statement on any ¢ k , any payment, or

ieck
any letter accompanying any check or payment constxtufes accerd and sa’asfagéz
r\"-

66  No Counterclanm, Setoff, or Abatement: t Except as explessly s@%}oiﬁl

requirement that State pmVIde prior notice or demand. T

counterclaim, setoff, deduction; defensef,g% abatement.

t *.sﬁ ) 4
hisistent with ;_CW 79.105 through 79. 145 are additions

ed to the landtk This mcludes, but is not lu:mted to, fill,
docks pzlmgs%and other fixtures.

71

2Owned Impro'tf%%ments@made by Tenant.

enant-Owned Improvements” are Improvements authorized by State and (1)

Tenag or (2) acquired by Tenant from the prior tenant.

riz'j'e'ci Improvements” are Improvements made on the Property without
tior consent or Improvements made by Tenant that do not conform to

plans sibmitted to and approved by the State.

7.2 Ex:stmg Improvements. On the Commencement Date, the following Improvements are
located on the Property: Two bridges with concrete surface, multiple walking paths with
woodchip surface, a raised wooden observation deck, and an overwater path with decking
surface and support pilings. The Improvements are Tenant-Owned Improvements.

Aquatic Lands Lease Page 6 of 35 Lease No. 22-086806 -
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7.3

Construction, Major Repalr Modification, and Demolition.

(a)  This Paragraph 7.3 governs construction, alteration, replacement, major repair, .
modification, demolition, and deconstruction of Improvements (“Work™). Section
11 governs routine maintenance and minor repair.

(b)  All Work must conform to requirements under Para graph 7.4. Paragraph 113,
which applies to routine maintenance and minor repair, also applies fo all Work
under this Paragraph 7.3.

(©)  Except in an emergency, Tenant shall not conduct Work,"without State’s prior -
written consent, Whmh State will not unreasouably yithihold. -
(D nsider, amb'ng other items,

“provide the public benefits:identi
proposed Work. ’

. @

condition its cons
to protect and prese:
Tmprovements at Endiof
Improvements. ?%
(3) Ex%:»e piiiian emergency,ﬁ{#ﬂéenant shall submlt to State plans and
%%é descrlbmg g%proposed’ Work at least sncty (60) days before

gree to coorggnate permit applications. At a minimum, or
il cess EF enant shall submit plans and specifications at

'fy State of emergency Work within five (5) business days of the
1k U*on State’s request, Tenant shall provide State with plans
s or as-bmlts of emergency Work.

commence or authorize Work until Tenant has:

T enant shall maintain the performance and payment bond until Tenant
pays in full the costs of the Work, including all laborers and material
persons. In lieu of a performance and payment bond Tenant may provide
documentation satisfactory to DNR that sufficient expenditure allowances
for the Work have been (i) made in the Tenant’s Capital Improvement
Program and budget adopted by Tenant’s City Council and (i) allocated to
the Work.

Aquatic Lands Lease Page 7 of 35 Lease No. 22-086806
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7.4

" (a)  Applicability of Standardg,for Work

(2)  Obtained all required permis.

(f) - Before completing Work, Tenant shall remove ali debris and restore the Property

to an orderly and safe condition. If Work is intended for removal of
Tmprovements at End of Term, Tenant shall restore the Property in accordance
with Paragraph 3.3, End of Term.

(&)  Upon completing work, Tenant shall promptly provide State with as-built plans
and specifications.

()  State shall not charge rent for authorized Improveme

Property and State has waived the reqmrementgfor Impm 1
as provided in Paragraph 7.5, unless at the Aime State and” T%@Qt or its successor
execute such subsequent use authonzangn then*emstmg laws’ and regulationis
permit State to authorize the penmtte%}‘use of such Improvements ?Z 5 1dentified in

the subsequent use authonzatlon, ;Wi ol

Standards for Work.

pply to Wo:rk commenced in

(1) The standards for Woik:i Paragraph 7. 4(%)
jod 1 , f_'ent Date Work has

@

gunre angraph '? 3 of the Lease, Tenant shall request State
p g__)vxde Te:ian “With then current standmds for Work on State-

g, Vork provided Tenant submifs pians and specifications for State’s
pproval within two (2) years of Tenant’s request for standards. .

It State does not timely provide current standards upon Tenant’s

request, the standards under Paragraph 7.4(b) apply to Tenant’s

4 Work provided Tenant submits plans and specifications as required
by Paragraph 7.3 within two (2) years of Tenant’s request for
standards.

(iv)  If Tenant fails to (1) make a request for current standards or (2)
timely submit plans and specifications to State after receiving .
current standards, Tenant shall make changes in plans or Work

gﬁ

Adquatic Lands Lease 7 Page 8 of 33 ' Lease No. 22-086806
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7.5

Aquatic Lands Lease

necessary to conform to crrent standards f01 Work upon State’s

demand.

b) Standards for Work
(1)  Tenant shall not install skirting on any ovemratef structure. .

- (2)  Tenant shall not conduct in-water Work during time peuods prohibited for
such work under WAC 220-110-271, Prohibited Work Times in Saltwater,
as amended, or as otherwise directed by the Washmgton Department of
Fish and Wildlife (WDFW). i,

(3)  Tenant shall install unobstructed grating oves t Ieast 50 percent of the
- surface area of all new floats, piers, ﬁn%er,s, dg‘%ck% and gangways; grating
material must have at least 60 percent ?unobstmce‘

() Disposition . y

(1)  Tenant shall remove Tenant~-Qwi
Paragraph 7.3 upon the expiration;
Lease unless State waives the 1eq1i (

@)

apply at the time tl:us Le se ex%ire nan
by the ﬁf{’f&‘w—stgnant for Tenmﬁ?()wned Improvements

3) I Fonant: Ywned Improvements remain on the Property after the
Xpiration, términation, or Sncellation date without State’s consent, State
mﬁﬁ% Temov Improvemeﬁ%%and Tenant shall pay State's costs.

f‘fi‘i e removal of some or all Tenant-Owned Improvements
it d tern:nnes that it is in the best interests of the State and

CIf Tena_n re-leases the P1opeﬂy State may waive reqmrement remove
Tenant

Fefove Tenant—Owned Improvements upon consideration of a timely

'i}%quest from Tenant, as follows:

1) Tenant must notify State at least one (1) year before the
Termination Date of ifs request to leave Tenant—Owned
Improvements.

(ii)  State, within ninety (90) days of receiving Tenant's netxﬁcatmn

will nofify Tenant whether State consents to some or all Tenant-

Page 9 of 35 Lease No. 22-086806
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Owned Improvements remaiming, ‘State has no obligation to grant
consent.
(iif) - State’s failure to respond to Tenaut’s Lequest to leave
.- Improvements within ninety (90) days is a denial of the request.
(¢)  Tenant’s Obligations if State Waives Removal.
(1)  Tenant shall not remove Improvements if State waives the requirement for
removal of some or all Tenant-Owned Impfovem%nts
(2)  Tenant shall maintain such Improvements m accordance with this Lease
until the expiration, termination, or cancellatic & date. Tenant is liable to
State for cost of repair if Tenant causes oﬁe%llows damage to
implovements State has demgnated to f@ﬁigﬁam ’%ﬁ’

7.6  Dispesition of Unauthorzzed Improvements. g W
(a) Unauthorized Improvements belong $State, uniess State elects& 1erWis
(b)  State may either: ;
(1) Consent to Tenant ownership o
(2) Charge 1e11t for use of the Improve

@ RequireT

hnprovementé. i :
(i) Consent to Improve%ents ren:cammg a.nd Tenant shall pay rent for

ove P%rsonal Property from the Property by the Termination
iable For damage to the Property and Improvements resulfing
“Personal Property.
 dispose of all Personal Property left on the Property after the -

#first to the State’s administrative costs in conducting the sale, second to
payment of amount that then may be due from the Tenant to the State.
. State shall pay the remainder, if any, o the Tenant.
(2)  If State disposes of Personal Property, Tenant shall pay for the cost of
‘ removal and disposal. ' '

Aquatic Lands Lease " Pagel0of35 | Lease No. 22-086806
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SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALL.OCATION

8.1  Definitions.
(a) “Hazardous Substance” means any substance that is now regulated or in the future
" becomes regulated under the Comprehensive Environmental Response,
Compensation and Liability Act of 1980 (“CERCLA™), 42 U.5.C. 9601 et seg.;
Washington’s Model Toxics Control Act (“"MTCA”), Chapter 70.105 RCW ;
Washington’s Sediment Management Standards, WA%;XChapter 173-204; the
Washington Clean Water Act, RCW 90.48, and as iated regulations; and the
federal Water Pollution Confrol Act, 33 U.S.C. 125 lﬁff ] eq., and associated
regulations, including future amendments to £HO: se JEV dlegulauons
()  “Release or threatened release of HazardougSu )5t hes  a release or
threatened release as defined under any daw d '\h 8. 1(a)
- (¢} “Utmost care” means such a degree ¢ “gare ag would be exercxsed ‘
careful, prudent, and competent pelson}under th i

8.2 - General Condmons. - *‘é.:*

(a) Tenant’s obligations uﬂder
above:

(1)  ThePropertyand ° A
(2)  Adjacent state-owned aqua%:g er
Hazard?}? :f,.gSubstances iy Brise from: ";enant’s use of the Lease Pmpefry

(b) ‘
fgxerclse the utmost care with :espect to Hazardons :

,,,,,,

heP Rem dn%tige:%[_Ise Tenant shall exercise utmost care for the
;fo1ese ga;cts or omnissiéns of third parties with respect to Hazardous
' ances“’ﬁ%&d the foreseeable consequences of those acts or omissions,
exten?% uued to establish a viable, third-party defense under the

udmg ﬁbut not limited to — RCW 70.105D.040.

ey »5 ‘
8.3 Curren%ondltmns nd Duty to Investlgate.
(&) S"t : ﬁg;representanon about the condition of the Property. Hazardous
Sub ““‘“ eg ATy EX.ISt in, on, under, or above the Property or adjacent state-owned

(b) This Lease doés not i impose a duty on State to conduet mvestlcratmns or supply
information to Tenant about Hazardous.Substances, provided, however, this Lease
does not alter State’s obligations to respond to requests for public documents
wnder the Public Records Act, RCW 42.56. State will cooperate with Tenant’s
requests for public records and endeavor to provide the requested records
promptly.

Aquatic Lands Lease ‘ Page 11 of 35 Lease No. 22-086806
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(¢)  Tenant is responsible for conducting sufficient inquiries and gathering sufficient
information concerning the Property. and the existence, scope, and location of any
Hazardous Substances on the Property or on adjacent lands to allow Tenant to
meet Tenant’s obligations under this Lease.

8.4  Use of Hazardous Substances.

(a)  Tenant, its contractors, agents, employees, guests; invite
use, store, generate, process, transport, handle, release 5
Substances, except in accordance with all applicab]

) Tenant shall not undertake, or allow others to under

- acquiescence, or failure to act, activities that: 4 .
(1)  Resultin arelease or threatened release of, Ha.zmdou_ §ubstances or
(2)  Cause, contribute to, or exacerbate any contaminatiot
regutatory cleanup standards thether the regulatory aw oﬂtx requires
_ cleanup before, during, or dfter Tenant’s ise of the Proper E% '

(¢}  Ifuse of Hazardons Substances relate the Perm%}tgd Use results%n avmlatmn
of an applicable law Tenant shall submit ¢
violation and cleanup anywcontammahon as ed under Section 8. 9.

, or affiliates shall not
disgose of Hazardous
8. '

y Tenant’s permission,

8.5 Management of Contamination. \
()  Tenant, its contractors, agen spemp 05[%&&,{
undertake activities that damag% or j&lfgfsérfere
mstmat:o:ua“-’ ivities on the Property.
(b)  Tenant hall take" Pnable stepsito avoid or reduce human or envxromnental
‘ i : ted sedimentg.and mechanical or chemical disturbance of
putposeég%f this Subsection 8.5(b).reasonable steps
sh? consumphon advisories, and use restrictions

ests, lgmtees or affiliates shall not
h-the operation of remedial or

mltlga on. For
dier.

"TES

4

Emi?f%i ees and authonzed agents of the Envuonmental Protection
& the Wihmgton State Department of Ecology, health department ‘

1) etit decree that requires access to the Property. Tenant may negotiate
anaccess agreement with such parties, but Tenant may not unreasonably

~*w1ﬂ1hold such agreement. -

8.6  Notification and Reporting. '
(@) Tenant shall immediately notify State if Tenant becomes aware of any of the
following:
(1) A release or threatened release of Hazardous Substances that Tenant
reports or is required to report to the Washington Department of Ecology;

| Aqu#tic Lands Lease Page 120f35 - Lease No. 22-036806
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Lo (2)  Anynew discovery of or new information about a problem or liability
| related to, or derived from, the presence or release of any Hazardous
Substance;

(3)  Anylien or regulatory action arising from the foregoing;

(4)  Any actual or alleged violation of any federal, state, or local statute,
ordinance, rule, regulation, or other law pertaining to Hazardous
Substances;

(5)  Any notification from the US Environmental Prﬁ%t}mgn Agency (EPA) or
the Washington State Department of Ecology“ OE) that remediation or
removal of Hazardous Substances is or ma‘:%z"” bete Emguxred at the Property.

(t)  Tenant’s duty to report under Paragraph 8. 6(a) extends f 'the Property, adjacent
state-owned aquatic lands where arelease e'presence of:Hazardous

Substances arises from the Tenant’s use 5f the “Property, and"an; g@%thel property

.used by Tenant in conjunction with T ant’s use of the Property:Where 3 release
or the presence of Hazardous Subgtance: on the Sther property wo ygﬁfﬁ'&t the

Property. , ,,;%’é""ihn},

(¢)  Tenant shall provide State with copies of all:documents concerning environmental
issues associated with thaigropeﬂy, and submi y Tenant to any federal, state
or local authorities. Docuny ﬂubject to thisr req

Discharge and Elimination S tem Pe I (NPDES); Anny Corps of Engineers
' ? State Water Quality
: certlficatx_og;%?Su gtantlai Development permityand any reporting necessary for the

8.7 Indemnjﬁcaﬁon
(a) “L1ab111t1es ‘ bsect:lon 8.7 means any claxms demands,
ﬁﬁipm«%ggdm Willits, damages

and H alties, or judgments that are asserted by third parties
e dficurred by Grantor in order to comply with applicable

osal of any Hazardous Substance by Tenant, its contractors, agents

tees guests, employees, affiliates, licensees, or permittees occurring

“anytime Tenant uses or has used the Property;

(2)  Therelease or threatened release of any Hazardous Substance, or the
exacerbation of any Hazardous Substance contamination resulting from
any act or omission of Tenant, its contractors, agents, employees, guests,

‘Invitees, or affiliates occurring anytime Tenant uses or has used the

Property.
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(¢)  Tenant shall fully indernnify, defend, and hold State harmless for any Liabilities

that arise out of or relate to Tenant’s breach of obligations under Subsection 8.5.

(d)  Third Parties.

(1)  Tenant has no duty to mdemmfy State for acts or omissions of third parties
unless Tenant fails to exercise the standard of care required by Paragraph
8.2(b)(2). Tenant’s third-party indemnification duty arises under the

: conditions described in Subparagraph 8.7(d)(2). .,

(2) I an administrative or legal proceeding ansmg«ﬁﬁroﬁi@@ release or
threatened release of Hazardous Substances;ﬁﬂds or holds that Tenant
failed to exercise care as described in S ”“L ph 8.7(d)(1), Tenant shall
fully indemnify, defend, and hold Statei} almless 'om and against any '
liabilities arising from the acts or %m smns of thi §@artles in relation to

 the release or threatened release ¢ HaZar dous Substance.‘s This mncludes
- any liabilities arising before ’@fmdmg or holding in the**pmcee@ng
(e) Tenant is obligated to indemnify underithe Subs%*cnon 8.7 regmdles ‘Qf}' whether a
permit or license authorizes the dlscharg%m relgiaﬁ:g? ‘of Hazardous Stibstances.
® Tenant’s obligations under this indemnity prg g 1sion shall not exceed the
' appropnahon authouzed at the fime Tenant mus fulﬁil its indenmity obligations
; ur.mg ‘Ehat Tenant w111

T

appropriate suffictent funds Wn'the Ty
Appropriated funds that are s %bject
not limited to, funds in the Lxceuse

demmt;go ligation include, but are
1hsliranée program and in the Judgment

-E%t
b
L

=0vered by the mdemmﬁcatlon provisions of ‘

, partles
(d)  The allécations of risks, liabilities, and responsibilities set forth above do not
release either Party from, or affect the liability of either Party for, claims or
actions by federal, state, or local regulatory agencies concerning Hazardous
Substances. '
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89  Cleanup.
(a)  If Tenant’s Permitted Use, or Tenant’s breach of its obligations under this Lease,

' results in contamination of the Property with Hazardous Substances, Tenant shall,
at Tenant’s sole expense, prompily take all actions necessary to report, investigate
and remediate the Hazardous Substances in accordance with applicable law.
Remedial actions may include, without limitation, treatment, removal, and
containment.

(b) - Tenant’s obligation to undertake a cleanup under Sectlr_ %ig limited to those
- instances where the Hazardous Substances exist in ainiounts that exceed the
threshold limits of any applicable regulatory clean dards unde;
- Environmental Laws. '
(¢)  Tenant shall cooperate with the Departmenﬁo atmal Res rees in development
of plans for remedial actions and Tena{g}r #liall ot p1oceed iﬁ‘g‘ medial actions
without Department of Natural Resoutces approval of fimal plan iwhich shall not -
be unreasonably withheld, unless ;{’e Wg%}%s ordergd to proceed by a%%gﬁ% ora
regulatory agency with junsdmnon Tengglt&s completion of remedial actions is
not an implied release from or waiver of any ¢bligation for Hazardous Substances
under this Lease. :

8.10 Sampling by State Reimbursemer

. B. ‘
(b)  State may coiduc

e

the Property at

%zardous Substances arising out of Tenant’

: F'Tenant’s obligations under this Lease, Tenant

shall prom tly renn%%e State for all costs associated with such Tests.

State sha %geek reunhuﬁement for any Tests under this Subsection §.10

b, unless State a ‘- vides Tenant written notice of its intent to conduct any Tests at

N least thxrty 3 Qg%alendal days prior to undertaking such Tests, except when such
' {s are in response to an emergency. Tenant shall reimburse State for Tests

formed m ﬂé;sponse to an emergency if State has provided such notice as is . _

reasonal ‘.I)@};racncal and Tenant would be required to 1e1mbu:rse State under

‘%{c;)

‘section
(e)  Tenantis entitled fo observe State’s collection of samples and obtam split samples

of any Test samples obtained by State, but only if Tenant provides State with

written notice requesting such samples within twenty (20) calendar days of the

date of Tenant’s receipt of notice of State’s intent to conduct any non-emergency

Tests. Tenant solely shall bear the additional cost, if any, of split samples.

Tenant shall reimburse State for any additional costs caused by split sampling -
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-within thirty (30) calendar days after State sends Tenant a bill w1t11 documentation
for such costs.

® Within sixty (60) calendar days of a written request (unless otherwise required
pursuant to Paragraph 8.6(c), above), either Party to this Lease shall provide the
other Party with validated final data, quality assurance/quality control
information, and chain of custody mformahon associated with any Tests of the
P1operty pe1formed byoron behalf of State or T enant. There is no obligation to

i

9.1 - State Consent Required. Tenant shall not conyey, 'transfe1 or encumber any part of
Tenant’s interest in this Lease or the Property w1thout3 State’s prior written co'nsgh ;- which State
shall not unreasonably condition or withhold. @%%‘ﬁ* N 3 2
(@) Indetermining whether o consent, State/m
proposed transferee’s financial condition, t US é?,;?ss reputation and expenence, the
nature of the proposed transferee’s business, ﬁge. then-current value of the
Property, and such other factdig,as may reasona I?@bgar upon the suitability of the
transferee as a tenant of the'P op =11y
conveyance, transfer, or enct u%branc
leasehold. Tenant shall submit'mf

®)

0114
ges in t%gterms and coxxdmons of this Lease including, but not
< Annual Rent; énd?or

ﬁ : te : glia]l assume all obligations under this Lease, including
o, the paymen?%%ﬂ rent. signment, sublet, or transfer shall release, discharge, or
5 otherwise afféct the habzhty of Tenant.

Tenant for the vwlanon of any ferm of this Lease.

cialms agams,d?

*3{'5%%“% @?'
92  Rent Paymen bllowmg Asmgnment The acceptance by State of the payment of rent

following an assignment or other transfer does not constitute consent to any assignment or-
transfer.

N

93  Terms of Subleases. .
{a) Tenant shall submit the terms of all subleases to State for approval.
(b)  Tenant shall incorporate the following requirements in all subleases:
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(1)  The sublease must be consistent with and subject to all the terms and
conditions of this Lease;

(2)  The sublease must provide that this Lease controls if the terms of the
sublease conflict with the terms of this Lease;

(3)  The term of the sublease (including any period of time covered by a
renewal option) must end before the Texrmination Date of the nutlal Term

. or any renewal ferm; s
@) The sublease must terrmnate if this Lease termmate.%fm any reason;
©) -' :
(©)
™
@)
©) ~
Personal Propertyupon termination ofthe s;lblease

(10)  The subtenant’s pe" ed use must be within th%scope of the Permitted

Use; and %
(1) The sublease must 1equ3{re the

) ps Short-term subleasing of moorage shps fora
£ '%qmre State’s %Lﬂen consent or approval pursuant to
Paragraphs 9.1 or 9. 3 Ten, 11 nfonn moora : e“’sublease agreements to the sublease

requirements in Paragraph

attless ﬁOm_.Clalms ansmg out of the use, occupataon, or control of the
Proﬁge f’ T. _b ek

action, damages expenses, fees (mcludmg attorneys’ fees) penalnes or
judgments attributable to bodily injury, sickness, disease, death, and damages to
tangible property, including, but not limited to, land, aquatic life, and other
natural resources. “Damages to tangible property” includes, but is not limited to,
physical injury to the Property and damages resulting from loss of use of the
Property. . :
Aquatlc Lands Lease Page 17 of 35 Lease No.22-086806
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()  State shall not require Tenant to indemnify, defend, and hold State harmless for
claims that arise solely out of the willful or negligent act of State or State’s
, elected officials, employees, or agents.
(d)  Tenant waives its immunity under Title 51 RCW to the extent it 1s required to
' indemnify, defend, and hold State and its agencies, ofﬁmais agents, or employees
harmless.

{e&)  Section 8, Environmental L1ab111ty/R15k Allocat;on exclusively shall govern
Tenant’s liability to State for Hazardous Substances and it$ebligation to
indemmify, defend, and hold State hannless for Haz Hgous Substances.

® Tenant’s obligations under this indemnity provisién® h

isie not exceed the
appropriation authorized at the time Tenant mus FulfilFi kfsgndemmty obligations

~ and nothing in this Lease may be conmdmﬂg}aas m@mng th Tenant will
appropriafe sufficient fimds in the futme~t0 fulfill its indemnity .:f-lghgations
‘Appropriated funds that are subject toitlis mdemmty obligation mélude but are

. not limited to, funds in the Tenantr’@s%%f msuranc rogram and mﬁg’&’mdgment

Claims Subfund (00126) established b)%f @"'dmance 124088, and futiite moneys

appropnated for the same purposes. vz%:%
Gy, %—i J,rg:

10.2 Insurance Terms.
(@)  Insurance Required. |
1 Tenant certifies that 1 fids

} »%'}Esurance pla%sansﬁes all” K'tate requirements, and its self-
surance’pla lan provxdes ge equal to that required in this Paragraph
0:2, and by”Paragraph 10. 3 urance Types and Limits. Tenant shall
f‘ e of § s,status as a self-insured entity. Upon
. Ténar t?sha]l provide a written description of its financial
d/ or ﬂw%elf-msmed fundmg mechamsm Tenant shall prowde

%‘; All self—ms%rance provided in compliance wﬁh this Lease must be
to any other insurance or self-insurance programs afforded to
or mamiamed by State.

f waives all rights against State for recovery of damages to the
St self-insurance maintained pursuant to this Lease covers these
sdamages.

(2)  Except as prohibited by law, Tenant waives all rights of subro gation
against State for recovery of damages to the extent that they are covered |
by self-insurance maintained pursuant to this Lease.

(c) Proof of Iusurance
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(1)  Tenant shall provide State with a certification of self-insurance executed
by a duly authorized representative of Tenant, showing compliance with
insurance requirements specified in this Lease.

(2)  The certification of self-insurance must reference the Lease number.

(3)  Receipt of such certificates or policies by State does not constitute
approval by State of the terms of such self-insurance or policies.

(d)  Tenant must provide State no less than 30 days ngice if Tenant’s self-
insurance program is cancelled or matenally reduced,

{e)  Adjustments in Insurance Coverage.

1)
)

£

State may impose changes in the limits of 1

®

by State, together with inferé: t.at the rate p ) 4 in Paragraph 6.2 from
the date of State’s notice of th expe:;kdltme gmfil Tenant’s repayment.
(8  General Terms. r

@ ate dgés
& adequa@to protect Tefiant.

)] ﬁ(}og%age and limits do notl

i‘cﬁ@

At6 under this Lease.

U3 M‘y“ 1 -insurance or other insurance proceeds
Gamage or destruction fo property first to restore the

overed by this Lease, then to pay the cost of the

g}trl‘lenﬂ:o pay the State any sums in arrears, and then fo

Y

10.3 Insura ice. Types and Limits.
(a) @ene‘ al L:ablhty Insurance

“Milfion Dollars ($2,000 000) per each occurrence and an aggregate limit
¥ not less than twice any limit estabhshed for each occwrrence.
(b) Workers” Compensation.
(1)  State of Washington Workers’ Compensatmn
@ Tenant shall comply with all State of Washmgton workers’

compengsation statutes and regulations. Tenant shall provide
workers” compensation coverage for all employees of Tenant.
Coverage must include bedily injury (including death) by accident
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@

(c) Employers’ Liability Insurance. e
Tenant shall maintain selfsinsurance that is equiy
insurance, and, if necess ﬁg{g&mermal umbre

: some c1rcumstances Tenant sh asceﬁam if such

or disease, which arises out of or in connection with Tenant’s use,
occupation, and control of the Property.

(ii) = If Tenant fails to comply with all State of Washington workers’
compensation statutes and regulations and State incurs fines or is
required by law to provide benefits to or obtain coverage for such
employees, Tenant shall indemnify State. Indemnity shall include
all fines; payment of benefits to Tenant, employees or their heirs
or legal representatives; and the cost of: 5;6-’: ecting coverage on
behalf of such employees.

Longshore and Harbor Workers” and Jones cf +. Longshore and Harbor

Workers’ Act (33 U.S.C. Section 901 e.r;i 2q.)

U.5.C. Section 688) may require Tenant Q provi

maintain such coverage. e

13 r{}ﬁl_;ﬂft to employe1s Imbﬂity
-Hatliability insurance with limits

not less than Two Milhon D(g%l 000,000) eg%:ﬁxémcxdent for bodily i mjm'y by
accident or Two Million Dolla%g ($ 000} each employee for bodily injury by
disease. ) : m’ﬁ

(d) Propeﬂy Insyi

3

Aquatic Lands Lease

v

amamtam self: psumnce t'if:t is equivalent to property

ingurance coyé?nng all real p;g;ppf@rty and fixtures, equipment; tenant

imj ,rovmneé and befterment; @(fegardless of whether owned by Tenant or

Insuine }gﬁtfbe written on an all risks basis and, at

M cover theé perils'insured under ISO Special Causes of Loss

B b and cover the full replacement cost of the property

instred. Suchinsurince may have commercially reasonable deductibles.

Any msuran%%equlrement in the policy mwst be waived. The policy

must include State as an insured and a loss payee.

Tenan sﬁall maintain self-insurance that is equivalent to boiler and

\machmely insurance required by confract documents or by law, covering
Ie | property and fixtures, equipment, tenant improvements and

etterments (regardless of whether owned by Tenant or State) from loss or

fdémage caused by the explosion of boilers, fired or unfired vessels,

electric or steam generators, or pipes.

In the event of any loss, damage, or casualty which is covered by one or

more of the types of insurance described above, the Parties to this Lease

shall proceed cooperatively to settle the loss and collect the proceeds of

such insurance, which State shall hold in trust, including interest earned by

State on such proceeds, for use according to the terms of this Lease. The
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Parties shall use insurance proceeds in accordance with
. Paragraph 10.2(g)(3).
(4)  When sufficient funds are available, using insurance proceeds described
. above, the Parties shall continue with reasonable diligence to prepare
* plans and specifications for, and thereafter carry out, all work necessary
fo:

@) RepaJI and restore damaged building(s) 31}@1’01 Improvements to
their former condition, or v
(i) = Replace and restore damaged bluidm'%:s) and/or Improvements
with a new building(s) and/or Im l;evements on the Property of a
quality and wsefulness at least ec%walenig%*%more suitable thau
. damaged building(s) and/ornﬁz:g%ogements o
()  Builder’s Rlsk Insurance. (95;;; %;%ﬁ
(1)  Tenant shall procure and mamﬁﬁn n for%f or require it
procure and maintain in forceﬁbuﬂder S 1;&35 msurance on thi fitire work
during the period construction 1§ Flogress}%?agd until complétion of the
project and acceptance by State. S surance must be written on a
completed form and in an amount equ‘ the value of the completed
building and/or Infp -é?)emen‘fs subject t0 l_sequent modifications to the -

’%t

insurance must name %I’enant“u
wmk as loss payees. Sﬁﬁte mi ﬁilso%
- (2) iced v\_t ¥
s of physwal loss except those specifically excluded in the
mcludmg 1035}01‘ damage caused by ccHapse

e .regu}atmn
' ,ienant or Tenant’(s) contractm(s) is responsible for paying any part of

ifany loss not covered because of application of a deductible contained in
the policy described above.

(4)  Tenant or Tenant’(s) contractor shall buy and maintain boiler and
machinery insurance required by contract documents or by law, covering
insured objects during installation and until final acceptance by permitting
authority. If testing is performed, such insurance must cover such
operations.- The insurance must name Tenant, all confractors, and
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subcontractors in the work as insured. State must be named additional
insured as required by Paragraph 10.2(a)(3)).
® Business Auto Policy Insurance.
(1)  Tenant shall maintain self-inswrance that is equivalent to busmess auto
liability insurance and, if necessary, commercial umbrella liability
~ insurance with a limit not less than Two Million Dollars ($2,000,000) per
" accident. Such insurance must cover liability arising out of “Any Auto”.
(2)  Business auto coverage must be written on IS% rin CA 00 01, or-
substitute Hability form providing equlvaien overage. Ifnecessary the
policy must be endorsed to provide cont;;}gcfu liability coverages and
cover a “covered pollution cost or expe%%e &Q“vxded in the 1990 or

later editions of CA 00 01.

10.4 Financial Security. :
(a)  Atits own expense, Tenant shall pm' -

Lease a corporate security bond or provid cherxgﬁ’nanmal secunty at State, at its

option, may approve (“Security™). Tenantshall t

79.115.100, and $ecures Ti
with the exception of the obl
Liability/Risk Allocation. Tenant’s
required amount dm*mg the Tergg constl
(by Al Secun’ty&mt;, }be in a form accéptable to the-State.
5 Hist be issued by companies admitted to do business within the
%mgiate of Wi gton and hav ¢ a ratmg of A-, Class VII or better, in the
) .ecent; pubhshed editr %ﬁ“‘of Best’s Reports, unless State approves
’haﬂtmay,;su mit a request to the risk manager for the
itof Natural Res01uces for an except{on to this reqmrement

ity et. seq.
Saving3 account assignments, if appwved by State, must allow State to
draw ﬁﬁ?ds at will.
: }gnent ount of Security.
: te,may require an adjustment in the Secu:aty amount:
At the same time as revaluation of the Annual Rent,
ﬂfﬁ) As a condition of approval of assignment or sublease of this Lease;
(iii)  Upon a material change in the condition or disposition of any
: Improvements, or ‘
(iv)  Upon a change in the Permifted Use.
(2)  Tenant shall deliver a new or modified form of Secuity to State within
* thirty (30) days after State has required adjustment of the amount of the
: Security.
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(@  Upon any default by Tenant in its obligations under this Lease, State may collect
on the Security to offset the liability of Tenant to State. Collection on the
Secnrity does not (1) relieve Tenant of liability, (2) limit any of State’s other
remedies, (3) reinstate or cure the default or (4) prevent termination of the Lease
because of the defaunlt.

PN
SECTION 11 ROUTINE MAINTENANCE AND'REPAIR

. y alteratmns,
any.part thereof, during

11.1  State’s Repairs. This Lease does not obligate State to, 1
maintenance, replacements, or repairs in, on, or about the Proggrty,
the Term. . %

11.2  Tenant’s Repalrs and Maintenance.
. (a) Routine maintenance and repair aréac S
cessaﬁon of the Permﬁ;ted Use and assoczated

®) 'Ig{amtam the Property and all
% ézgondltlon State’s consent is
{c) At Tenant’s own expense, Té%aut éh e any add1ﬁons repairs, alterations,

maintenance, replacements, or*qhan . =eperty or to any Impmvements on
yifiatany public authon may reqiire. Ifa pubhc authority requires
work be;g?nd ;h%%? cope of routmégmamtenance and repair, Tenant shall comply
wﬂh Se ion 7 of thi :

harbor area shorelands (“ground ont™). Tenant must either (1) locate all new
floating structures in water too deep to permit grounding out or (2) install stoppers
sufficient to maintain a distance of at least 1.5 feet (0.5 meters) between the
-bottom of the floats and the substrate. :
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SECTION 12 DAMAGE OR DESTRUCTION

_ 12,1 Notice and Repair.
(@  Inthe eventof damage to or destruction of the Property or hnprovements Tenant
- shall promptly give written notice to State. State does not have actual knowledge

of the damage or destruction without Tenant’s written notice.

(b)  Unless otherwise agreed in writing, Tenant shall promptly reconstruct, repair, or
replace the Pxoperty and Improvements as nearly as s @iblegg:o its condition

immediately prior to the damage or destruction in ac“cmdance with Paragraph 7.3,
: Construct:on Major Repair, Modification, and %c]ﬁt) "tlgn and Tenant’s

. N
123 Insurance Proceeds. Tenant’s duty to reconstruq@gepu
destmchon of the Property or any Improvements on the Prg varty is not condxtioned upon the

nless the i{‘J?:cu'ties agree to terminate this

B,

16 eﬂ%anstructlon , repair, and

" Property and Improvements. This includes any exercise of eminent domain on
any portion of the Property and Improvements that, in the judgment of the State,
prevents or renders impractical the Permitted Use.
(b)  “Date of Taking” means the date upon which title to the Property or a portion of
the Property passes to and vests in the condemner or the effective date of any
order for possession if issued prior to the date title vests in the condemner.
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13.2  Effect of Taking. I there is a taking, the Lease terminates proportionate to the extent of
the taking. If this Lease ferminates in whole or in part, Tenant shall make all payments due and
attributable to the taken Property up to the date of taking. If Tenant has pre-paid rent and Tenant
is not in default of the Lease, State shall refind Tenant the pro rata share of the pre-paid rent
attributable to the period after the date.of taking.

13.3 Allocation of Award. : ‘

(a)  The Parties shall allocate the condenmation award baseci{%p@n the ratio of the fair
market value of (1) Tenant’s leasehold estate and T, fiant-Owned Improvements
and (2) State’s mterest in the Property; the reve;:gmn ;rgtelest in Tenant-Owned

S .

(b)

14.1 Default Defined. Tenant is in de: _&w ]
following: '

@®
®)

()

State ay seek remedies under Paragraph 14.3.
" Inless express’l)g provxded elsewhere in this Lease, the cure period is sixty (60)
i ays | for failure go pay rent or other monetary defaults; for other defaults, the cure
v.(30) days.
(c) Fmﬁ%nm netary defaults not capable of cure within sixty (60) days, State Wlli
not 1m?§asonably withhold approval of a reasonable alternative cure
_schedul€. Tenant must submit a cure schedule within thirty (30) days of a notice
of default. The default is not an Event of Default if State approves the schedule .
and Tenant works diligently arnd in good faith to execute the cure. The default is
an Event of Default if Tenant fails to timely submit a schedule or fails fo cure in
accordance with an approved schedule.
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14 3 Remedies.

(@)  Upon an Event of Default State may terminate this Lease and remove Tenant by
summary proceedings or otherwise.

(b) I the Event of Default (1) arises from Tenant’s failure to comply with restrictions
on Permitted Use and operations under Paragraph 2.2 or (2) results in damage to
natural resources or the Property, State may enter the Property without
terminating this Lease to (1) restore the natural resources;or Property and charge
Tenant restoration costs and/or (2) charge Tenant for damages On demand by
State, Tenant shall pay all costs and/or damages.

(¢)  Without terminating this Lease, State may relet the'Pr ierty on any terms and
conditions as State may decide are appropnate a7 e &

(1)  State shall apply rent received byl: I,‘t’ung;s (1) to'the;

~ of any cost of such relettmg gﬁ{o the payment of the cos (
alterations and repairs to the” “g%zperty' and; 4) to the payme% BT rent and

. leasehold excise tax due and unp'gnb' der iug Lease. Stataashall hold and

t as 1t becomes due.

(2)  Tenantis responmblg f01 any deﬁc1en -yﬁcreated by the reletting dmmg :

' Pay;i e deﬁclency moiithly.

may elect to“if“ermmate this Lease for the

(3) - Atany time after relett
previous Event of De N _
(d)  State’s reentry or repossession %f the! Prop Iy “Q;ndér Paragraph 14.3 is not an
election to feimify te this Lease opiéause a fo eiture of rents or other charges :
‘ Tenant ls‘?ﬁghbhgat & pay during the balance of the Term, unless'(1) State gives
: ji?gof termmatlo' (2) a legal proceeding decrees fermination.
F;{fif*'@ll 14.3 are not exclusive of any other
\ggch the State is lawfully entitled for Tenant’s

failure to mspect the Pr

erty does not constitute a waiver of any rights or remedies under this
Lease. & : .
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SECTION 16 DISCLAIMER OF QUIET ENJOYMENT

16.1 No Guaranty or Warranty.
(a)  State believes that this Lease is consistent with the Public Trust Doctnne and that

none of the third-party interests identified in Paragraph 1.1(b) will materially or
adversely affect Tenant’s right of possession and use of the Propexty but State
makes no guaranty or warranty to that effect.

(b)  State disclaims and Tenant releases State from any claun for»breach of any
implied covenant of quiet en_]oyment This disclaimi and release includes, but is
not limited to, interference arising from exerms%; J i "ts under the Public Trust
Doctrine; Treaty rights held by Indian Tribes;4nd the general power and authority
of State and the United States with respec @tola(?%lahc landsi3ad 1 navigable waters.

(¢)  Tenant is responsible for determining the;éxtem? of Tenant’s right to possession
and for defending Tenant’s leasehold mterest R

@ﬁ%‘ﬁm Lease termma es as of the
date of the evxction En the event ofa partlal eviction, Tena%tg rent obligations abate as of the

evxctlon this Lease shall

16 2 Eviction by Third-Party. Ifa thxrd—pas:ty evic

~ The Parties may deliver any notice in person, by facsimile machine, or by certified mail.
Depending on the method of delivery, notice is effective upon personal delivery, upon receipt of
a confirmation report if delivered by facsimile machine, or three (3) days after mailing. All
notices must identify the Lease number. On notices transmitted by facsimile machine, the
Parties shall state the number of pages contained in the notme inctuding the transmittal page, if
any.
- Aquatic Lands Lease Page 270f 35 ‘ Lease No. 22-086806
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SECTION 18 MISCELLANEOUS

18.1  Authority. Tenant and the person or persons executing this Lease on behalf of Tenant
represent that Tenant is qualified to do business in the State of Washington, that Tenant has fail
right and authority to enter into this Lease, and that each and every person signing on behalf of
Tenant is authorized to do so. Upon State’s request, Tenant shall prcmdeh emdence satisfactory
to State confirming these representations. ;

\%eﬁt of the Parties, their

18.2  Successors and Assigns. Tl:us Lease binds and i mures t ?%&

successors, and assigns. %%

18.5 Waiver. - i :

(a) The waiver of any breach or d:‘efauli: erm, coyenant, or condition of th1s
Lease is nota waiver of such te}m ¢g! enant%r condxtmn of any subsequent
breach or defz‘ﬁﬂ { the same; or; Df ‘any other t tm, covenant, or condition of this
fite’s acceptance of a ret%ital payment 1s not a waiver of any preceding or
han the faﬂu&e to pay the particular rental payment that was

I ch}of the Lease, or the issuance of a new lease to

18.8 Language. THe wmd “Tenant” as used in this Lease applies to one or more persons and
regardless of gender, as the case may be. If there is more than one Tenant, their obligations are
joint and several. The word “persons,” whenever used, shall include individuals, firms,
associations, and corporations, The word “Parties” means State and Tenant in the collective. The
word “Party” means either or both State and Tenant, depending on the context.
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18.9 Invahdlty The mvahdrty VOIdneSS or xllegahty of any provision of this Lease does not
affect, impair, or invalidate any other provision of this Lease.

18.10 Apphcable Law and Venue. This Lease is to be mte1p1'eted and construed m
accordance with the laws of the State of Washington. Venue for any action arising out of or in
connection with this Lease is in the Superior Court for Thurston County, Washington.

18.11 Statutory Reference Any reference to a statute means that stai%&éa? presently enacted
or hereafter amended or superseded.

18.12 Recordation. At Tenant’s expense and no later than ty( da s after receng the
fully-executed Lease, Tenant shall record this Lease in the ;_ccnmty n whlcQRthe Propertyis
located. Tenant shall include the parcel number of th%%up and” property used“ i conjunction with
the Property, if any. Tenant shall provide State with %.m
recordation and file number. j

18.13 Modification. No modlﬁcaﬁon of this Lease is e eciny
both Parties. Oral representations or statgments do not bmdé'sa ther Party.

ly pelfomled
fil quy petformed

do not cease, but continue as obligations of tt e T
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18.15 Exhibits. All referenced exhibits are incorporated in the Lease unless expressly identified
as unincorporated. '

THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below. ‘ '

CITY OF SEATTLE
DEPARTMENT OF PARKS*AND RECREATION

Dated:

Dated:

Approved as o form this
12 day of March, 2010
Janis Snoey, Assistant Attorney General
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REPRESENTATIVE ACKNOWLEDGMENT

STATE OF
. o

- County of

I cemfy that I know or have satisfactory evidence that

is the person who appeared before me, and said person gb,tﬁ%f :

instrument, on oath stated that (he/she) was authorized fo0’execute the mstmment and
“acknowledged it as the (type of authonty) of
(name;c »cogoraﬁon «to be the free ani

of such party for the nses and purposes mentioned in ﬁi’: truhetib,

Dated: : s 20_

&, Notary PBublic in and for the State of
V;«;gshmgton , residing at

My appdin!ment expires
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INDIVIDUAL ACKNOWLEDGMENT

STATE OF )
) ss
County of )

{il %/she) sxgned this

¥,

‘es and purposes

instrument and acknowledged it to be (hls/her) free andf;;,
mentioned in this instrument.

Dated: ,20

(Seal or stamp)

D
N’“tary Pﬂbhc %and for the State of
Was%gton, residing at

o

ppointment expires
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STATE ACKNOWLEDGMENT

- STATE OF WASHINGTON )
) 88
County of )

that he was authonzed fo execute the instrument and acknow edged it as thﬁ%%mmxsswner of
Public Lands, and ex officio administrator of the Department of Natural Resources.of the State of

"nﬂi‘ xr s

Washington to be the free ar ﬁee and voluntary act of sych-pait
the msimment : :

Dated:

My appointment expires
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EXHIBIT A
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PLAN OF OPERATIONS
EXHIBIT B

1. DESCRIPTION OF PERMITTED USE

A Exxstmg Facilities -
The site is a public park and natural area. It confains two bridges with concrete
surface, multiple walking paths with woodchip surfaeg ataiged wooden

observation deck, and an overwater path with deckm surface and suppoﬂ pilings.
B. Proposed Facilities. Tenant proposes no new fa 1

2. ADDITIONAL OBLIGATIONS

timbers, pihﬂgs, et )w1th
Lrconcrete, or recy%k?id plastic, or
255

of gﬁp athinants into surface water.

()  Tenant shall replace existing treated w 0
non-toxic materials such as untreatéd:
encased in a manner that prevents leaching
Tenant may use non-creosote treated WOO(
framing. Replacement may occur under an ordifiary maintenance or repair
schedule, but all treated wa st be replaced%”@ctober 31, 2028.

(b)  Tenant shall renovate or rep éee emst cks, rafts; oats wharves and piers to
| provide 50 percent grated surf&%e grating” @l’must have at least 60 percent

i périispace. Replace%ﬁeﬁ may occur under an ordinary maintenance or
eplacement %ust be complete by October 31, 2028
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When recorded, return to:

Seattle Department of Parks and Recreation
100 Dexter Ave N

Seattle, WA 98109

Naturai Resources
Peter Goldmarkﬁ%}ionm of Public Lands

AQUATIC LANDS:

Easement No. 51-089835 -

Grantor: Washington State Departinent
Grantee(s): - Seattle Deparfment of Parks)
Legal Description: Sectmgl‘ GF
Assessor’s Propetty :
Assessor’s Property T

the SEATE OF WASHINGTON, acting through

THIS AGPfE 2 b A

the Dephf il s (“State")&%s ATTLE DEPARTMENT OF PARKS

AND ECMAﬂON a 0%-“-1 tagency/entify (“Grantee”). State has authority to enter into

this Ease%éﬁt%nder Chapte ';343 12 RGWi, Chapter 43.30 RCW, and Title 79 of the Revised Code
. of Washmgtg . ! '

1.1  Easement Defined. '
' (a)  State grants and conveys to Grantee a nonexclusive easement, subject to the terms
and conditions of this agreement, over, upon, and under the real property at
Washington Park Arboretum: described in Exhibit A. In this agreement, the term
“Easement” means this agreement and the rights granted; the term “Easement
Property” means the real property subject to the easement.
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(b)  This Easement is subject to all valid interests of third partiés noted in the records
of King County, or on file in the Office of the Commissioner of Public Lands,
Olympia, Washington; rights of the public under the Public Trust Doctrine or
federal navigation servitude; and treaty rights of Indian Tribes.

(¢)  This Easement does not include any right to harvest, collect or damage any
natural resource, including aquatic life or living plants, any water rights, or any
mineral rights, including any right to excavate or withdraw sand, gravel, or other
valuable materials. :

(d)  This Easement does not include the r1 ght to gran easements and franchises to
third parties. State reserves the right to reas s y grant condition, or approve all
third party easements and franchises regm;dl%§ 5 0f whether the third party’s use is
incidental to the Easement. State shall n unrgasonably condition or deny third-
party easements or franchises necessdty For conb%ﬁaﬁon of utilities, including
communication systems. i

1.2 Survey and Easement Property Descri tions.
: (8)  Grantee prepared Exhibit A, which
represents that Exhl‘%g. '
boundaries and the improve
Easement area. Grantee,;g ﬁgb
the Easement Property bou
(b)  State’s accept 1

A tg@eﬁnes no representation regarding the
provemen%located on the Easement Property the

ggééxydmon )
'condm‘ i of the Easemen
suitabilityiofithe Easement R o%
laws and reg gféégns avallabﬂ%é_ of utilit; ,nghts access to the Basement Property, or the

~ existence of hazirdous substance

2.1 Permitted Use. Grantee shall use the Easement Property for Park purposes (the
“Permitted Use™), and for no other purpose, including utilities unless specifically identified as
part of the Permitted Use. The Permitted Use is described or shown in detail in Exhibit B.

2.2 Restrictions on Use.
(a)  The limitations in this Paragraph 2.2 apply to the Property and ad_}acent state-
owned aquatic land. Grantee’s compliance with this Paragraph 2.2 does not limit
Grantee’s liability under any other provision of this Easement.
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(b)  Grantee shall not cause or authorize:
(1)  Damage to natural resources,

(2)  Waste, or
(3)  Deposit of material, unless approved by State in writing. This prohibition

includes deposit of fill, rock, earth, ballast, wood waste, refuse, galbage
waste matter, pollutants of a.uy type, or other matter.

2.3  Conformance with Laws. Gmntee shall keep current and comply with all conditions
and terms of any permits, licenses, certificates, regulations, ogélm ces, statutes, and other
government rules and regulations regarding Grantee’s use of the*Easement Property.

2.4  Liens and Encumbrances. Grantee shall keep ‘
any liens and encumbrances arising out of or relating
expressly authorized by State in writing. '

2.5  Interference with Other Uses. ‘
(2) Grantee shall exelmse Glantee s 1ig

water.

(®) ably poss! shall place and construct
m a manner at allows Smob %‘ﬁﬁmovement in and on the
AT garound the'B iasem it 7 YOpeE
()  Excep ,m an emeig ncy, Grantegé:ghal

1g1uﬁcan tnﬁty on Easement Property at least thirty (30)

_ 1 ﬁgﬁpcatmﬁ ofany hazards assomated with the Persmtted Use
eme&s%ﬁ;g manner that ensures reasonable notice to the public.

SECTION 3 TERM

3‘1]1 térmy;of this Easement is thirty (30) years (the “Term”), beginning on
~ the 1st day of November 2 "{ ; (the “Commencement Date”), and ending on the 31st day of
- October, 2043 (the “Termination Date™), unless terminated sooner under the terms of this
Easement.

32  Renewal of the Easement. This Easement does not provide a right of renewal. Grantee
may apply for a new Easement, which State has discretion to grant. Grantee must apply for a
new Easement at least one (1) year prior to Termination Date.- State shall notify Grantee w1th;n

ninety (90) days of its intent to approve or deny a new Easement.
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3.3 End of Term.
' {a) Uponthe expnatlon or termination of this Easement, Grantee shall remove

Improvements in accordance with Section 7, Improvements, and surrender the

Fasement Property fo State in the same or better condition as on the

Commencement Date, reasonable wear and tear excepted.

()  Definition of Reasonable Wear and Tear. '

(1)  Reasonable wear and tear is deterioration resulting from the Permitted Use
that bas occurred without neglect, negligence, carelessness, accident, or

~ abuse by Grantee or Grantee’s conuacggﬁ% 1gents, invitees, guests
employees, affiliates, licensees, or pesmitices.

(2)  Reasonable wear and tear does notinch
prohibited under Paragraph 2.2(b) unles »‘e’kgressly permrtted by State in
writing and regardiess of wheiher ihe depos £ iSl mc1de11tal to or the
byproduct of the Permitted B 4

(e IfEasement Property is in WoOrge cendltlon exceptmg for&r‘e.asonable wear and

provmmx}s apply
(1)  State shall pro i
remedy the cong 0
Grantee to entec}ﬂm o'afig] :

alls to remedgy the ‘éendlu, f the Easement Propertyin a
néy, State T-j"‘éi:my step IS asonably necessary to remedy
il by State, Grantee shall pay all costs of

d‘i'*i'lg but not Iumted to the costs of removing

4.1  Fee. The Permitte oes not require payment of rent pursuant to RCW 79.105.230.

SECTION 5 OTHER EXPENSES

5.1  TUtilities. Grantee shall pay all fees charged for utilities 1equ1red or needed by the .
Permitted Use.
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52  Taxes and Assessments. Grantee shall pay all taxes, assessments, and other
governmental charges, of any kind whatsoever a;)phcable or atfributable to the Easement and the -
Permitted Use. '

53  Failureto Pay. If Grantee fails to pay any of the amounts due under this Easement,
State may pay the amount due, and recover ifs cost in accordance with Section 6.

6.

6.2  Late Charge. If State does not receivg an
Grantee shall pay to State a late charge equal to )
(SSO) whlchever is greater, to defray the overhead: expensess‘ e

6.3
2 ?!he rate of one percent (1%) per
the Iate*‘ ‘Barges determined under

Ee

48 Or &Y%ges any am

s.s
State for ‘thie amount 5%%;01_ advanced and shall pay mterest on that

o) per month from the date State notifies

reimb
amount attherate o

t Collectmn ».’Ag\ ncy and Collection Agency Fees. If State does not receive
(30) days%ﬂ}the due date, State may refer the unpaid amount to a
) b CW 19.16.500 or other applicable law. Upon referral, Grantee
shall pay collection age: addition to the unpaid amount.
6.5. No Accord and Satisfaction. If Grantee pays, or State otherwise receives, an amount
less than the full amount then due, State may apply such payment as it elects. No endorsement
or statement on any check, any payment, or any Iettel accompanymg any check or payment
constitutes accord and satisfaction.
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SECTION 7 IMPROVEMENTS

71 . Improvements Defined.

(@) “Improvements,” consistent with RCW 79.105 through 79. 145 are additions

-within, upon, or atfached to the land. This includes, but is not limited to
: structures and fixtures.

(b)  “Personal Property” nieans items that can be 1emoved from the Easement
Property without (1) injury to the Easement Propéity, adjacent state-owned lands
or Improvements or (2) diminishing the valu, ility of the Fasement Property,

~-adjacent state-owned lands or Improvemerits

(¢)  “State-Owned Improvements” are Implfég%men £
Owned Improvements includes any%%mctmn alk
Owned Improvements made by GI@ :

(d) - “Grantee-Owned Improvement “are Improvements mad
consent. . s ‘ .

(e) “Unauthorized Improvements me’imgigrove ”#i‘ § made on the Basement Property

éhtsimade by Granteeithat do not

ite %by the State.
H “Improvements Owned%&@ el;gé;ﬁgre Imprag;%ggents made by Others with a right
to occupy or use the Easetient Property or adjacent state-owned lands.

de or owned by State. State-
ation, or addition fo State-

Grantee with State’s

7.2  Existing Impr(i’%emen :On the Coen ot te, 1 the“following Improvements are
located on the Easement%roperty’ Diit and Wi chip Wa]klﬁgggglths shown in Exhibit A as
Trai [¢"are Grantee-Owned Improvements. .

1.3

ati@"’ demohtxomand deconstructlon of hnprovements

. g,gé%

on 11¥gdverms routine maintenance and minor repair of
provements ang Easem 118 Property.

L Work must 60 conform with State’s standards for Improvements current at the
antee submiits plans and specifications for State’s approval. Paragraph

50 pphesﬁg?aﬂ Work under this Paragraph 7.3.

it rpency, Grantee shall not conduct any Work without State’s

prior writters consent, which State will not unreasonably withhold.

1N n determmmg whether to consent state may consider, among other items,

' (i) whether proposed Work would change the Permitted Use, expand
overwater structures, or expand non-water dependent uses; (ii) the value of
the Improvements before and after the proposed Work; (iii) such other
factors as may reasonably bear upon the suitability of the Improvements to
provide the public benefits identified in RCW 79.105.030 in light of the

proposed Work.
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(2)  If the proposed Work does not comply with Paragraphs 7.4 and 11.3 State
may nonetheless consent to the Work in writing or deny its consent or
condition its consent on changes to the Work or Easement reasonably
intended to protect and preserve the Property. If Work is for removal of
Improvements at End of Term, State may waive removal of some or all
Improvements.

(3)  Except in an emergency, Grantee shall submit to State plans and
specifications describing the proposed Work at least sixty (60) days before
submitting permit applications fo 1egula’s>sg;’;(J authorities unless Grantee and -
State otherwise agree to coordinate apphcahons At a minimum, or
if no permits are necessary, Grant : subm1t plans and specifications

(4)  State waives the requirement

(d)  Grantee shall notify State of e
start of such Work. Upon Stat
and specifications or as-builts of emg ‘ .

(e) Grantee shall not comi ce or authorfze- ,Q_kauntﬂ Grantee has ’
1) m rinance and paymeﬁt %ond n-an amount equal to one

' t (125% the estimated cost of constructmn

-%%é’%,

. ent bond Tenant may provide
sufficient expenditure allowances

de in the Tenant’s Capital Improvement .

Tenant’s City Council and (ii) allocated to

g@. it rotect Improvements Owned by Others, if any.
eéserve all legal land subdivision survey markers and witness

accmdauc : 1il apphcable laws and re gulatmns current at the time, mcludmg,
but not 1113%1 ed t Chapter 58.24 RCW. At Grantee’s expense, Grantee shall
retain a 1eg15tered professional engineer or licensed land surveyor to reestablish
destroyed or disturbed Markers in accordance with U.S. General Land Ofﬁce
, standards.

(h)  Before completing Work Grantee shall remove all debns and restore the
Fasement Property, as nearly as possible, to the condition prior to the
commencement of Work. If Work is intended for removal of Improvements at
End of Term, Grantee shall restore the Easement Property in accordance with

"Paragraph 3.3, End of Term. ' .
Agquatic Lands Easement . ' Page 7 of 31 Easement No. 51-089835
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63} Upon completing work Grantee shall promptly provide State with as-built plans
- and specifications.

§)] State shall not charge rent for authorized Improvements installed by Grantee
during this Term of this Easement. State may charge rent for such Inmiprovements
when and if the Grantee or successor obtains a subsequent use anthonzation for
the Fasement Property and State has waived the requirement for Improvements to
be removed as provided in Paragraph 7.4, unless at the time State and Grantee or
its successor execute such subsequent use authorization then existing laws and
regulations permit State to anthorize the pemngt Lnse of such Improvements, as
identified in the subsequent use autho.nm‘aon’f‘é 1thout charging rent for them.

74  Grantee-Owned Improvements at End of Ea
(&)  Disposition. A
(1) - Grantee shall remove Grant &-Owned Impro
Paragraph 7.3 upon theeeng:atlon termination,
Easement unless State Wil yes the requirement for Tem \
(2)  Grantee-Owned Improvement§iremain 0
expiration, termination, or cag%ce]laﬂeﬁ date become Stafe-.w:ed

,”“o%pt payment bﬁ;g’te unless State elects otherwise.
State may r efusa%&g waive wnershxpw@@g

(3) IfGrantee—Gwne' 'fmprov' r?“"*“ents remair, o1 on the Easement Property aﬁer

% Grantee must notify State at least one (1) year before the
" Termination Date of its request to leave Grantee-Owned
Improvements.
(ii)  State, within ninety (90) days, will notify Grantee whether State
consents to any or all Grantee-Owned Improvements remaining.
State has no obligation to grant consent.
(ili)  State’s failure to respond to Grantee’s request to leave
Improvements within ninety (90) days is a denial of the request.
(c)  Grantee’s Obligations if State Waives Removal.
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(1)  Grantee shall not remove Improvements if State waives the requirement
‘for removal of any or all Grantee-Owned Improvements.

(2) = Grantee shall maintain such Improvements in accordance with this
Easement until the expiration, tennination, or cancellation date. Grantee
is liable to State for cost of repair if Grantee causes or allows damage to
Improvements State has designated to remain.

15 Dlsposmon of Unauthorized Improvements
(a)  Unauthorized Improvements belong to State, tmleﬁs State elects otherwise.
)] State may either: Tl
~ (1)  Consent to Grantee ownershlp oggg o] rovements or
(2)  Charge use and occupancy fee ifl:accor with RCW 79.105.200 of the
Improvements from the tm;go installatiot %pconsuuchon and
® Requlre Grantee a"-rg ove the hnpromments in accordance with
7.6
Pers ,%Plopé%x from the Easement Property by the
: bl%,e for any damage to the Easement Ploperty and.
%ate s administrative costs in conductmg the sale, second to
"feamount that then may be due from the Grantee to the State,
'gg,?hall pay the remainder, if any, to the Grantee.
CIf Sta&gjdxsposes of Personal Property, Grantee shail pay for the cost of
removal and disposal. ,
SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALLOCATION
8.1  Definitions.
(@  “Hazardous Substance” means any substance that is now regulated or in the future
becomes regulated under the Comprehensive Environmental Response,
Aquatic Lands Easement Page 9 of 31 - Easement No. 51-089835
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8.2

8.3 HCu

r(b) . § Easement d £§§%

Cormpensation and Liability Act of 1980 (“CERCLA™), 42 U.5.C. 9601 et seq.;
Washington’s Model Toxics Control Act (“MTCA”), Chapter 70.105 RCW ;
Washington’s Sediment Management Standards, WAC Chapter 173-204; the
Washington Clean Water Act, RCW 90.48, and associated regulations; and the
federal Water Pollution Confrol Act, 33 U.S.C. 1251 ef seq., and associated
regulations, including future amendments to those laws and regulations.

(b)  “Release or threatened release of Hazardous Substance” means a release or
threatened release as defined under any law described in Paragraph 8.1(a).

()  “Utmost care” means such a degree of care as Wyfggld be exercised by a very

careful, prudent, and competent person underithe'same or similar circumstances;
the mndard of care established under MT CW 70.105D.040.

General Conditions. :
(@)  Grantee’s obhgatzons under this  the €larea in, on, under, or
- above: 0 ‘ %
(1)  The Easement Property and
(2)  Adjacent state-owned aquatic] 3 rilie presence of
: rantee’s use of the Easement

®)

le consequences of those acts or omissions,
%%gﬁed to es%:a lish a viable, thlrd—party defense under the

15, and ..uty to Investlgate.
Jentation about the conchtlon of the Easement Pxoperty

not impose a duty on State to conduct investigations or
suppl mf%m tionto Grantee about Hazardous Substances, provided, however
: 4

documents’ the Public Records Act, RCW 42.56. State will cooperate with
Graotee’s requests for public records and endeavor to provide the xequested
records promptly.
(¢)  Granteeis responszble for conductmg sufficient inquiries and gathering sufficient
- information concerning the Easement Property and the existence, scope, and
location of any Hazardous Substances on the Easement Property or on adjacent
lands to allow Grantee to meet Grantee’s obligations under this Fasement.
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84

8.5

8.6

- Use of Hazardous Substances.
(a) = Grantee, its, contractors, agents, employees, guests, mV1tees or afﬁlzates shall not
use, store, generate, process, transport, handle, release, or dispose of Hazardous
Substances, except in accordance with all applicable laws. |
(b)  Grantee shall not undertake, or allow others to undertake by Grantee’s
permission, acquiescence, or failure to act, activities that:
(1) . Result in a release or threatened release of Hazardous Substances, or
(2)  Cause, contribute to, or exacerbate any contamination exceeding
regnlatory cleanup standards whether ﬂ:@mgtﬂatow authority requires
cleanup before, during, or after Gran A gause of the Easement Property.
(¢)  Ifuse of Hazardous Substance related to 'tted Use results in a violation -
of an applicable law Grantee shall subm y plans for remedying the
violation and cleanup any contaminafion'as requ i

Management of Contammanon ;
(a)  Grantee, its, contractors agents _mloyees gug:\its nvi

restoration activities omthe Eagsement P% W
(b)  Grantee shall take reﬁoﬂablﬁ*S steps to avoid: ﬁ% reduce human or envn"onmental

exposure to contaming e¢ edien
on-sife habitat mltigatiog&% D

«aé‘ents of the Environmental Protection
;"gt Sta{eDepartment of Ecology, health department,
dar envﬂonmenﬁ@genmes and

; ";at requtres access to the Easement Property. Grantee
1ate anhb‘ﬁ ceess agreement with such parties, but Grantee may not
_ withbold such agreemeut

followmg‘
1 A release or threatened release of Hazardous Substances that Grantee

reports or is required to report to the Washington Department of Ecology;
(2)  Anynew discovery of or new information about a problem or liability
related to, or derived from, the presence or release of any Hazardous

Substance;
(3)  Any lien or regulatory action arising from the foregoing;
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(4)  Any actual or alleged violation of any federal, state, or local statute,
ordinance, rule, mgu]atmn or other law pertaining to Hazardous
: Substances;
(5)  Any notification from the US Environmental Protection Agency (EPA) or
* the Washington State Department of Ecology (DOE) that remediation or
removal of Hazardous Substances is or may be required at the Easement
Propetty.
®) Grantee s duty to report under Paragraph 8. 6(a) extends to the Easement Property,
adjacent state-owned aquatic lands where a reledf,or the presence of Hazardous
Substances arises from the Grantee’s use of the Easement Property, and any other
property used by Grantee in conjunctio ag%%’l ’f rantee’s use of the Easement
Property where a release or the presencg f} 74 dus Substances on the other
property would affect the EasementProperty. A
(¢)  Grantee shall provide State with €of _1e§ of all documeiits,concerning
environmental issues 333001ate,, the Easement Pmp 'ty

gforage of Hazardous

Sk,
cation, and

- 87
2By
Ny Liabilities % ]
7 The use,storage, genelatlon processing, nansportahon handlmg, or
disposal %g%any Hazardous Substance by Grantee, its contractors, agents
‘tee ’gt'lésts employees, affiliates, licensees, or permittees occurring
: rantee uses or has used the Easement Property;

2} - e or threatened release of any Hazardous Substance, or the
exacerbatlon of any Hazardous Substance contamination resulting from
any act or omission of Grantee, its contractors, agents, employees, guests,
invitees, or affiliates occurring anytime Grantee uses or has used the

, Easement Property.

(c) Grantee shall fully indemnify, defend, and hold State harmless for any Liabilities.

that arise out of or relate to Grantee’s breach of obligations under Subsection 8.5.

(@  Third Parties. '
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8.8

8.9

(1)  Grantee has no duty to indemnify State for acts or omissions of third
parties unless Grantee fails fo exercise the standard of care required by
Paragraph 8.2(b)(2). Grantee’s third-party indemnification duty arises
under the conditions described in Subparagraph 8.7(d)(2). ‘

(2)  If an administrative or legal proceeding arising from a release or
threatened release of Hazardous Substances finds or holds that Grantee
failed to exercise care as described in Subparagraph 8.7(d)(1), Grantee
shall fully mdemmfy defend, and hold State harmless from and agamst
any liabilities arising from the acfs or omiSsjons of third parties in relation
to the release or tlneatened release of! aza”i‘fdous Substances This

(e)
(f) S
% &Grmltee must fulfill Hsind
and nothing in this Easement may bek 'o ider&dtas insuring af: Grantee will
appropriate sufficient:fi ds in the futux:e*t @@f@hﬁ its indemnity gﬁilgatxons
Appropriated funds that arés bject to thls:;mdemmty obligation include, but are

not limited to, funds e 1%en§ee s self-isuh ance program and in the Judgment
Claims Subfund (00126) es,t,abhshe‘ :

appr opnated Ffor the same purposes :

5t covered by the mdemmﬁcatmﬂ provisions of
up prowgions of Sectlon 8.9 the Pames exp1essly

'”Pafcy may have agamst the other under Iaw. '
ight, claim, immunity, or defense either Party may have

{'dftisks, liabilities, and responsibilities set forth above do not
release elthe;s Jarty from, or affect the liability of either Party for, claims or -
actions by federal state, or local regulatory agencies concerning Hazardous
Substances.

. Cleanup.

(a) If Grantee’s Permitted Use, or Grantee’s breach of its obhgations under this
Fasement, results in contamination of the Easement Property with Hazardous
Substances, Grantee shall, at Grantee’s sole expense, prompfly take all actions
necessary to report, investigate and remediate the Hazardous Substances in

Aquatic Lands Easenient Page 13 of 31 Easement No. 51-089835

ATT 2 to DPR 6(f) DNR ORD



Chip Nevins

DPR 6(f) DNR ORD ATT 2
August 16, 2013

®

©

8.10 Sampling by State, Relmbursement,? J}Q Spli
(@)

()

(©

d)

accordance with apphcable law. Remedial actlons may mclude without
limitation, treatment, removal, and containment. '
Grantee’s obligation to undertake a cleanup under Section 8 is limited to those
instances where the Hazardous Substances exist in amounts that exceed tlie
threshold limits of any applicable regulatory cleanup standards under
Environmental Laws.

Grantee shall cooperate with the Department of Natural Resources in
development of plans for remedial actions and Grantee shall not proceed with
remedial actions without Department of Natur *@Esow:ces approval of final
plans, which shall not be unreasonably wfshh sldtnless Grantee is ordered to
proceed by a court or a regulatory agenc unsdlctmn Grantee’s completmn
of remedial actions is not an lmphed reI '
Hazardous Substances under this

Grantee shall conduct sediment Samphng, if req;nred in ac
i,

pling, tests, aud1_1
iy time to deter

bursement%or any Tests  under this Subsectlon 3.10
antee writ en notice of ifs intent to conduct any Tests at
) r101 tgggndeﬁ@g such Tests, except when such
“I‘?Grantee shall relmburse State for Tests

samp les of any Testi samples obtained by State, but only if Grantee provides State
with w%gen notib %}requeshng such samples within twenty (20) calendar days of
the date’of Grantee’s receipt of notice of State’s intent to conduct any non-
emergencfr Tests. Grantee solely shall bear the additional cost, if any, of split -
samples. &antee shall reimburse State for any additional costs caused by split
sampling within thirty (30) calendar days after State sends Grantee a bill with

documentation for such costs.

(f)  Within sixty (60) calendar days of a written request (unless otherwise required
pursuant to Paragraph 8.6(c), above), either Party to this Easement shall provide
the other Party with validated final data, quality assurance/quality control
information, and chain of custody information, associated with any Tests of the
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Easement Property performed by or on behalf of State or Grantee. There is no
obligation to provide any analytical summaries or the work product of experts.

SECTION 9 ASSIGNMENT

‘Grantee shall not assign any part of Grantee’s interest in this Easement or the Easement Property .
or grant any rights or franchises to third parties without State’s prior written consent, which State
shall not unreasonably condition or withhold. State reserves thé'ight to reasonably change the

terms and conditions of this Easement upon State’s consentr-tg%gﬁ’”slgnment.

10.1 Indemnity.
(a) Grantee shall indenmify, defend,

‘ guests, employees,
®) “Clalm” as used in this¥

judgxnentsfattrl'bmable to bot i juryssic eV se, death and damages to
tangibl cluding,‘but notdim "éd‘}tc Jand “Aquatic life, and other

naturd] ré K i g1 ble property;’s inchudes, but is not limited to,
physicalinj e | " erty and damages resulting from loss of use

of the Eas m nt Pg I:cy% ;
V( erhau not,fequire Gr "f"fe to memmfy, defend and hold State harmless for

ental Liability/Risk Allbcation | exclﬁsively shall govern
iﬁffib State for Hazardous Substances and its obhgatlon to

® Tenant’s oblg hﬁons under this indemnity provision shall not exceed the
appropriation authorized at the time Tenant must fulfill its indemnity obligations
and nothing in this Easement may be considered as insuring that Tenant will
appropriate sufficient funds in the future to fulfill its indemnity obligations.
Appropriated funds that are subject to this indemnity obligation include, but are
not limited to, funds in the Licensee’s self-insurance program and in the Judgment
Claims Subfund (00126) established by Ordinance 124088, and future moneys
appropriated for the same purposes.
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10.2 Insurance Terms.

(a) Insurance Required.

- (1)  Grantee certifies that it is self-msured for all the liability exposures,
including but not limited to employers” liability and business auto liability,
and its self-insurance plan satisfies all State requirements, and its self-
insurance plan provides coverage equal to that required in this Paragraph
10.2 and by Paragraph 10.3, Insurance Types and Limits. Granfee shall
provide to State evidence of its status as as self-insured entity. Upon
request by State, Grantee shall provide adf) ritten description of ifs financial
condition and/or the self-insured fun "“‘?g@' hechanism. Grantee shall

. provide State with at least thirty (30' s’ written notice prior to any
. material changes to Grantee’s seli:1tisute fundmg mechanism.
(2)  Allself-insurance provided irficotnpli i
primary as to any other 1
&)  Waiver.
®

ication of self-insurance executed
ative of Grantee showing compliance with
o1l ed in this Easement.

(e) A“dj]ustments 111 TSy
‘ (L)% :féﬁe State may:impose changes in the limits of habﬂﬂy for all types of
ijsurance ay State deems necessary.
) frante : shall provide a certification that meets the requirements of Sectmn
¢)(1) and demonstrates coverage in compliance with the Lease within
th:rty (30) days after State requires changes in the limits of liability.
® If Grantee fails to provide the certification described above within fifteen (15)
days after Grantee receives a notice to comply from State, State may either:
(1)  Deem the failure an Event of Default under Section 14, or
(2)  Procure and maintain comparable substitute insurance and pay the
premiums. Upon demand, Grantee shall pay to State the full amount paid
by State, together with interest at the rate provided in Paragraph 6.2 from
: : the date of State’s notice of the expenditure until Grantee’s repayment.
Adquatic Lands Easement Page 16 of 31 Easement No. 51-089835
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(g)  General Terms.
(1)  State does not represent that coverage and limits required under this

3 Easement are adequate to protect Grantee.
(2)  Coverage and limits do not limit Grantee’s liability for indemnification
and reimbursements granted to State under this Easement.
(3)  The Parties shall use any self-insurance or other insurance proceeds
payable by reason of damage or destruction to Easement Property first to
* restore the Easement Property, then to pay the cost of the reconstruchon
then to pay the State any sums in arreargjAnd then to Grantee.

10.3 Insurance Types and Limits.
- (a) General Liability Insurance

(1)

()  Workers’ Compensation

(M

compens %L

workers%ico f)éﬂt%atmn cover;%%,‘for all employees of Grantee.
Coverage mist mcf%ye bodily ity | (including death) by accident
S ,n

with Grantee’s use,

eﬁnectmn

. gy, =
rd13ease, thich arise of or
isease, Wjch arisee G of o

If Grantee failss

'com%%%sation stat )
law top %Me benefits to or obtain coverage for such

-antee i 1mdemmfy State. Indemmity shall mclude

presenta ives; and the cost of effectmg coverage on
sqgh employees

mamtam such coverage.

(¢)  Employers’ Liability Insurance. Grantee shall maintain se}f—msuranee that is
equivalent to émployers” liability insurance, and, if necessary, commercial
umbrella liability insurance with limits not less than Two Million Dollars
($2,000,000) each accident for bodily injury by accident or Two Million Dollars -

- ($2,000,000) each employee for bodily injury by disease. -

(@)  Property Insurance. '
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. (1)  Grantee shall maintain self-insurance that is equivalent to property
insurance covering all real property and fixtures, equipment, '
improvements and betterments (regardless of whether owned by Grantee
or State). Such insurance must be written on an all risks basis and, at
minimum, cover the perils insured under ISO Special Causes of Loss
Form CP 10 30, and cover the full replacement cost of the property
insured. Such insurance may have commercially reasonable deductibles.
Any coinsurance requirement in the policy must be waived. The policy
must include State as an insured and a lGSfE ;

(2)  Licensee shall maintain self- insurancd®hati s eqmvalen’s to boiler and
machinery insurance required by oo Anﬁ%‘% documents or by law, covenng
all 1'eaI property and fixtures, eqmp

steam generators, of p1ps - -
"(3)  Inthe event of any loss %age or casnalty Whlch
more of the fypes of insur anc%&descn'begi};gbove the Pamk@eig to this
Fasement shalL roceed cooperaﬁ= slyviib seftle the loss anﬁﬁ' collect the
proceeds of st %"surance w]nch
interest earned by:S uch procaeds for use accordmg to the terms of
th1s Easement use msura;;ce proceeds mn accordance

il procure and maintain in force, or require its contractor(s) to

nd maintain in force, builder’s risk insurance on the entire work

during the period construction is in progress and until completion of the
project. Such insurance must be written on a completed form and in an
amount equal to the value of the completed Improvements, subject to
subsequent modifications to the sum. The insurance must be written ona
replacement cost basis. The msurance must name Grantee, all confractors,
and subcontractors in the work as insured. State must be named additional

‘ insured as required by Paragraph 10.2(a)(3)).

" (2)  Insurance described above must cover or include the following:
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0] All risks of physical loss except those specifically excluded in the:
policy, including loss or damage caused by collapse;

(ii)  The entire work on the Easement Property, including reasonable
compensation for architect’s services and expenses made necessary
by an msured loss; , :

(iii)y  Portions of the work located away from the Easement Property but

. intended for use at the Easement Property, and portions of the
work in transit; '

(iv)  Scaffolding, falsework, and tem orary buildings located on the

Easement Property; and _
(v)  The cost of removing debr uding all demolition as made
nof any law, ordinance, or

legally necessary by the:pperation o
regulation. N R’%i

(3)  Grantee or Grantee’(s) co,nf, oI(s) is respons; bl for paying any part of
any loss not covered be%aﬁse of apphcatwn of a”deductlble contained in
the policy described abovegé :

(4)  Grantee or.Grantee’s conirac
machinery ingiitance reqmred yic
insured objects ic

::3 m
g%ghall bl%rgand maintaif f oiler and
y.& '*Vtract documents or?)y;a aw, covering
. o d until final acceptance by permitting
1s{perf01med su%murance must cover such :
operatmns The msurance r%g qén,ame Gtan ee, all contractors, and

®

: ”’@;ggan Two Million Dollars {($2,000,000) per
ustfcover liability arising out of “Any Awuto.”
verage musgt be wntten ont ISO Form CA 00 01, or

tsed to provide contractual hab1hty coverages and
ered p?)?lutlon cost or expense”™ as p10v1ded m the 1990 or

(@
Easement a corpmate security bond or prov1de other fmanc1al security that State,
at its option, may approve (“Security”). Grantee shall provide Security in an
amount equal to Zero Dollars ($0), which is consistent with RCW 79.105.330,
and secures Grantee’s performance of its obligations under this Easement, with
the exception of the obligations under Section 8, Environmental Liability/Risk
Allocation. Grantee’s failure to maintain the Security in the required amount
during the Term constitutes a breach of this Easement.

() Al Security must be in a form acceptable to the State.
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(1) Bonds must be issued by companies admitted to do business within the
; ' State of Washington and have a rating of A-, Class VII or better, in the
most recently published edition of Best’s Reports, unless Stafe approves
an exception. Grantee may submit a request to the 1isk manager for the
Department of Natural Resources for an exception fo this requirement.
(2)  Letters of credit, if approved by State, must be irrevocable, allow State to
draw funds at will, provide for automatic renewal, and comply with
RCW 62A. 5-101, et. seq. ‘ ,
(3)  Savings account assignments, if approvedby State, must allow State to
draw funds at will. B
(c) Adjustment in Amount of Security.
(1)  State may require an ad]ustment
@ '
(i)

(i) ‘
(iv) Upon art %%ge in the P ‘;"L' iff

(2)  Grantee shall deh,‘_ Spg new or mod
thirty (30) dayggi Stite has required: djustment of the amount of the

(2) ce and repair are acts intended to prevent a decline, lapse of,

he’ Penmtted Use and associated Improvements. Routine
maintenance or repair is the type of work that does not require regulatory permits.

(b) At Grantee's sole expense, Grantee shall keep and maintain all Grantee-Owned-
Improvements and the Easement Property as it relates to the Permitted Use in
good order and repair and in a safe condition. State s consent is nof required for
routine maintenance or repair.

(c) At Grantee’s own expense, Grantee shall make any additions, repairs, alterations,

maintenance, replacements, or changes to the Easement Property or to any
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Improvements on the Easement Property that any public authority requires

because of the Permitted Use.
(d  Upon completion of maintenance activities, Grantee shall remove all debris and

restore the Easement Property, as nearly as possible, to the condition prios to the
commencement of work.

11. 3 Limitations. The following hmltatlons apply Whenever Grantee conducts mainfenance,
repair or replacement. _
(1)  Grantee shall not use or install treated wood at, ﬁ? ocation above or below water,
except that Grantee may use treated wood foy ﬁ%épve water structural framing.
(2)  Grantee shall not use or install tires (for example ﬂoatatlon or fenders) at any
location above or below water. A
(3)  Grantee shall install only floatation

(4)  Grantee shall not allow new floa:

structures in wafer ¢
sufficient to mamtai

jxgte ‘ﬁr\
&) ml?he‘@ggks or p ace:hard bank armoring.
(6) - &enant shal ‘ne cause or penmt dredging on

ﬁs management plans if any. Tenamt shall
a manner that prevents internal deeper

Vork during time periods prohibited for such
71, Prohibited Work Times in Salfwater, as
dr Pected by the Washington Department of Fish and

o‘nsiructed gratmg over at least 50 percent of the surface

SECTION 12 DAMAGE OR DESTRUCTION

12.1 Notice and Repall
(a) - Inthe event of any known damage to or destruction of the Easement Propeﬂy or

any Improvements, Grantee shall promptly give written notice to State. State
does not have actual knowledge of the damage or destruction of the Easement
Property or any Improvements without Grantee’s written notice.
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()  Unless otherwise agreed in writing, Grantee shall promptly reconstruct, repair, or
replace any Improvements in accordance with Paragraph 7.3, Construction, Major
Repair, Modification, and Demolition, as nearly as possible to its condition
immediately prior to the damage or destruction. Where damage to state-owned
aquatic land or natural resources is attributable to the Permitted Use or related
activities, Grantee shall promptly restore the lands or resources to the condition

' precedmg the damage in accordance with Paragraph 7. 3 unless otherwise agreed
in writing, .

12.2  State’s Waiver of Claim. State does not waive )@Manﬁé for damage or destruction of
the Easement Property unless State provxdes written notlcefg %fantee of each specific claim

waived.

12.3 Insurance Proceeds. Grantee’s duty to, tract, repair, "ﬁi'?i?f?piace any damage or
destruction of the Easement Property or any Itnp% bvements on the Easqu% Property is not
, condxtloned upon the avmlabmty of any msuran a roceeds to Grantee fm“ hich the cost of

rd between State and Grantee
51115 in the Easement Property and

42\ submlt tﬁ%da
of the Artigtican Arbitration A socxahgn

c*rxo %4 REMEDIES AND TERMINATION

14.1 Breach.
(@)  State may fermmate this Easement upon Grantee’s failure to cure a breach of its
: terms within sixty (60) days of State’s written notice of breach.
(b)  For nonmonetary breach not capable of cure within sixty (60) days, State will not
- unreasonably withhold approval of a reasonable alternative cure schedule. _
Grantee must submit a cure schedule within thirty (30) days of a notice of breach.
State shall not terminate if State approves the schedule and Grantfee works
diligently and in good faith to execute the cure. State may ferminate if Grantee
fails to timely submit a schedule or fails to cure in accordance with an approved
schedule.
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(¢)  Ifbreach arises from Grantee’s failure to comply with resfrictions on Permitted
use under Paragraph 2.2, State may, without terminating this Easement, restore
the natural resources or Property and charge Grantee restoration costs and/or
charge Grantee damages On demand by State, Grantee shall pay all costs andfor
damages.

14.2 Termination by Nonuse. If Grantee does not use the Easement Property for a period of
three (3) successive years, this Easement terminates without further action by State. Grantee’s
rights revert to State upon Termination by Nonuse. '

Easement upon prowdmg State

143 Termination by Grantee. Grantee may terminatef 3 e

with sixty (60) days written notice of intent to terminat 4!
3.3, End of Term. ‘ e

vh ghe State is Iawfully ent;}Lg& for Grantee’s
VT?Semen w : e% ‘ﬁ%i%

other.

State:

Depending on the method'of delivery, notice is effective upon personal delivery, upon receipt of
a confirmation report if delivered by facsimile machine, or three (3) days after mailing. All
notices must idenfify the Easement number. On notices transmitted by facsimile machine, the
Parties shall state the number of pages contained in the notice, incliding the transmittal page, if
any.
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SECTION 16 MISCELLANEOUS

16.1 Aut!umty Grantee and the person or persons execufing this Easement on behalf of
Grantee represent that Grantee 1s quahﬁed to do business in the State of Washington, that

- Grantee has full right and authority fo enter into this Easement, and that each and every person
signing on behalf of Grantee is anthorized to do so. Upon State’s request, Grantee shall provide
evidence satisfactory to State confirming these representations.

16.2 Successors and Assigns. This Easement binds and mm“’?é;o the benefit of the Parties,
their successors, and assigns.

K Y
g the exhubits and addenda if any, contains
erges aIl pﬂos: and cﬁon%f Juporaneous

agreements prommises, representatlons and stater
Easement Property.

16.5 Waiver.
(@

M%venant or condition of t]:ns
o) ”&ondmon of any: subsequent

of the Easement or the 1ssuance of anew
ive State’s ability to pursue any rights or

otherwise

16.7 Timeis of the E?“‘ ence, ST IME IS OF THE ESSENCE as to each and every provision of
this Easement. = : : :
16.8 Language. The word “Grantee” as used in this Easement applies to oné or more persons,
as the case may be. The singular includes the plural, and the neuter includes the masculine and
feminine. If there is more than one Grantee, their obligations are joint and several. The word
“persons,” whenever used, includes individuals, firms, associations, and corporations. The word
““Parties” means State and Grantee in the collective. The word “Party” means either or both State
and Grantee, depending on context.
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16.9 Invalidity. The invalidity, voidness, or illegality of any provision of this Easement does
not affect, impair, or invalidate any other provision of this Easement.

16.10 Applicable Law and Venue. This Easement is to be interpreted and construed in
accordance with the laws of the State of Washington. Any reference to a statute means that
statute as presently enacted or hereafter amended or superseded. Venue for any action arising
out of or in connection with this Easement is in the Superior Court for Thurston County,
Washington.

16. 11 Recordation. At Grantee’s expense and no later ﬂ; 1 thirt (30) days after receiving the
ﬁﬂly—executed Easement Grantee shall record th15 Easemm?; .the county in which the Property
_ropeﬂy used in conjunction
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16.14 Exhibits. All referenced exhibits are incorporated in this Easement unless expressly
identified as unincorporated.

THIS AGREEMENT requires the s1gnature of all Parties and is effective on the date of the last
signature below.

SEATTLE DEPARTMENT OF PARKS AND
RECREATION

Dated:

Dated:

Approved as to form this
16 day of June 2010
Janis Snoey, Assistant Attorney General .

Aquatic Lands Easement Page 26 of 31 Easement No. 51-089835
: ATT 2 to DPR 6(f) DNR ORD




Chip Nevins
DPR 6(f) DNR ORD ATT 2
August 16,2013

REPRESENTATIVE ACKNOWLEDGMENT

'STATEOF )
' )ss
County of )

I certify that I know or have satisfactory evidence that
'IS the person who appeared before me, and said persoty,

ggd that (he/she) signed this
1 stmment and

acknowledged it as the

voluntary a_cf of such party for the uses and puip

Dated: :

(Seal or stamp) -

Notary Public in and for the State of
Washmg’ton residing at

My appomtment expires
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INDIVIDUAL ACKNOWLEDGMENT

STATE OF )
‘ : )ss
County of )

1 certify that T know or have satisfactory evidence that
is the person who appeared before me, and said person’
instrument and acknowledged it to be (hlsfher) fregy
mentioned in this instrument. r

nowles g?d that (he/she) signed this
oluntafy ¢t for the uses and purposes

Dated:

{Seal or stamp)
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON)
}ss
County of 7 )}

igned this instrument, on oath
stated that he was authonzed to execute the mstrume% and acknow edged it as the PUBLIC
LANDS COMMISSIONER of the Department ‘
act of such party for the uses and purposes me;

Dated:

' (Seal or stamp)

Notary Pubhc in and for the State of
Washington, residing at
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EXHIBIT A
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EXHIBIT B
1. DESCRIPTION OF PERMITTED USE
A Enstmg Facilities -
The site is for park purposes. It contains a dirt and WOOdChlp walking paths.

B. Proposed Facilities. Grantee proposes no new facilities

2.  ADDITIONAL OBLIGATIONS

(a)  Grantee shall replace existing treated wood:| E‘%king, timbers, pilings, etc.) with
non-toxic materials such as untfeated -oed, steé ; -oncrete or recycled plastic, or

by

ﬁammg Replacement may ocemu.ﬁder an ordmary naj tenance Of repair

schedule, but all freated wood x?iﬁ w“% :bg replaced by Octoberidl, 2028.

(b) Grantee shall renovate*
provide 50 percent i
functional open space. "

1t,be comple eby October 31, 2028

R N-;
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When recorded, retmmn to:

Seattle Department of Parks and Recreation
100 Dexter Ave N

Seattle, WA 98109

-WASHINGTON STATE DEPARTMENT OF
Natural Resources

Peter Goldmark - Cummlssnc%eg:f Public Lands

WATERWAY }?E'RMIT Q%%

Permiit No. 20-089909

Grantor: Washington State Departmi i

Granfee(s):  Seattle Department of Par
Legal Description: Section NE 21, Townshlp %5 No
- Assessor’s Property Tax Pa;:cel or Account Number -
’ LorAccount N "_er for Upland arcel used in conjunction with

ij;,g},??ghe STATE OF WASHINGTON, acting in its
artment of Natural Resources ("State"), and SEATTLE
REATION, a government agency/entity ("Licensee").

whichis a Waterway i ed in King County, Washington, from State, and State desires to
authorize the Lmensee s use of the property pursuant to the terms and conditions of this Permit
and in aceordance with Chapter 79.120 of the Revised Code of Washington (RCW). The intent
of the Parties to create a license to use land, for a term of time, subject to any restrictions or
reservations contained in this Agreement. State has authority to enter this Agreement under
Chapter 43.12, Chapter 43.30 and Title 79 RCW.

THEREFORE, the Parties agree as follows:
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SECTION 1 GRANT OF PERMISSION

1.1 Permlssmn '

(a)  Subject to the terms and conditions set forth below, State hereby grants Licensee a
revocable, nonpossessory license to use the real property described in Exhibit A
(the "Property"). In this agreement, the term “Permit” means this agreement and
the rights granted. State may revoke this permission in accordance with Paragraph
14.4.

(b)  This Permit is subject to all valid inferests of third %artxes noted in the records of
King County, or on file in the Office of the Co dher of Public Lands,
Olympia, Washington; rights of the public unden the P1 > Trust Doclriile or
federal navigation servitude; and treaty 11g;3ts oftlndlan Tribe;

(©) This Permlt does not mclude a nght to har esf ollect or dama_" natural

sel, or thel;va}uable matenale

(d)  State reserves the right fo grant easemel tsfand therﬂlgnd uses on th?Pl roperty to
others when the easement or other land ust
the Permitted Use. i -

12 Survey and Property Descnptmns X

St

a j;eseWes
the Pe ﬁﬁ %State discovers a discrepancy between Licensee’s property

tually used by Licensee.

: B .

: Inf‘pe ion. State mdlés no répresentation re gafdiug the condition of the Property,
xmprovements:located on the Property, the suitability of the Property for Licensee’s Permitted

Use, comphancae@i%’iihﬁ_govemmental laws and regulations, availability of utility rights, access to

~ the Property, or th%mktg?gce of hazardous substances on the Property.
o :

SECTION 2 USE OF PROPERTY

2.1 Permxtted Use. Licensee shall use the Property for Park putposes, (the “Permitted
‘Use™), and for no other purpose. This is a water-dependent use. Exhibit B describes the
Permitted Use in detail. The Permitted Use is subject to additional obligations in Exhibit B.
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2.2  Restrictions on Permitted Use and Operations. The following limitations apply to the

Property and adjacent state-owned aquatic land. Licensee’s compliance with the following does

* not limit Licensee’s liability under any other provision of this Permit.

(a) Licensee shall not cause or authorize:

(1)  Damage to natural resources,

(2)  Waste, or

(3)  Deposit of material, unless approved by State gmnng This prohibition
includes deposit of fill, rock, earth, ballast, Wood‘waste refuse, garbage,
waste matter, pollutants of any type, or Oﬂleﬁ qatter.

(t) Licensee shall not construct new bulkheads or pla‘i:%‘e*5 E%;d bank armoring.

(c)  Unless approved by State in writing, Licensee§Hall noﬁ%@use or permit dredging
on the Property. State will not approve dredgﬁén%\.unless (I)Irbeqmred for flood
control, maintenance of existing vessel trafﬁc Ianes or main eﬁ%‘ance of water
mtakes and (2) consistent with Stat ’ ”ﬁlanagen;b?nt plans, 1f any%" ' g‘.;gnsee shall

i anner that prevents mtemﬂ deepel

2.4 Liens and Encumbrances. Unless ei'n%lé
shall keep the Property fr%’? ‘f lear of liens

Permit at least one (1) gar pnm to Termination Date. State shall notify Licensee within ninety
(90) days of its intent £6 approve or deny anew Permt. -

33  Endof Term.

(@)  Upon the revocation, ex'pxratmn or termination of t]ns Permit, Licensee shall
remove Improvements in accordance with Section 7, Improvements, and
surrender the Property to State in the same or better condition as on the
Commencement Date, reasonable wear and tear excepted.
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(b}  Definition of Reasonable Wear and Tear.

(1) . Reasonable wear and tear is deterioration resulting from the Perm:tted Use
that has occwrred without neglect, negligence, carelessness, accident, or
abuse of the Propeﬁy by Licensee or any other person on the premlses
with the permission of Licensee.

(2)  Reasonable wear and fear does not include unauthorized deposit of
material prohibited under Paragraph 2.2 and re gagdless of whether the
deposﬁ is incidental to or the byproduct of the Pe %*'tted Use.

(c)  IfProperty is in worse condition, excepting for 1easonab1e wear and fear, on the
surrender date than on the Commencement Date wing provisions apply.

(I}  State shall provide Licensee a reasonahl hme eike all steps necessary
fo remedy ihe condition of the Pro erty State may .,_e‘qg'

(2)

resulting ﬁom the cg%
associated with State’§remed

34

If Licensée fémm:!g;\9$ the Property after the Termination Date the occupancy
will not gan extension or renewaliof the Permit. The occupancy will be a
month-to cy, on tem%ﬂentxcai {o the terms of this Pen:mt, which

m%nth o
by f30) days’ written notice.

®

~ either Partgf%m AT

@ ‘mﬁajgcm dance with its terms.

é'than the monthly fee will not be constmed to create a
penod.t ég)ccupancy longer than month-to-month. If Licensee pays more
than thefmonthly fee and State provides notice to vacate the property,
State shall refund the amount of excess payment remaining after the
censee ceases occupation of the Property.

(b) If State né%ﬁes Licensee to vacate the Property and Licensee fails to do so within
the timéset forth in the notice, Licensee will be a trespasser and shall owe the

State all amounts due under RCW 79.02.300 or other applicable law.

35 Adjustment of Term Resulting from Licensee’s Possession.
(a) - X, for any reason whatsoever, State cannot allow use of the Property to Licensee
on the Commencement Date, this Permit will not be void or voidable, nor will
State be liable to Licensee for any loss or damage resulting from the delay. In
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" such event, the date Licensee enters the Property will be the Comumencement Date
for all purposes, including the payment of fees.
(b) I Licensee enters the Property before the Commencement Date, the date of entry
will be the Commencement Date for all purposes, including the payment of fees.
If the Term commences earlier or later than the scheduled Commencement Date,
the Termination Date ad_]usts accordingly.

SECTION 4 FEES

5.1  Utilities. Licensee shall pay all fees charged for ut
Permitted Use. : B,

5.2 Taxes and Assessments. chensee g

! 9
assessments and other govemmental charges, appl 0L ¢ attnbutable to the Pmpeﬂy, the

e i%dperty j’

6 '5d faith, Llcensee may contest any tax or assessment at its sole
§tate Lmense"’%e"}shall furnish reasonable protection in the
' sfactory to Sta b Fa gamst loss or liability resulting from such

SECT};LON 6 LATE PAYNIENTS AND OTHER CHARGES
6.1  Failure to Pay Fee. Failure to pay fees is a default by the Licensee. State may seek
remedies under Section 14 as well as late charges and interest as provided in this Section 6.
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6.2  Late Charge. If State does not receive full fee payment within ten (10) days of the date
due, Licensee shall pay to State a late charge equal to four percent (4%) of the unpaid amount or
Fifty Dollars (850), whichever is greater, to defray the ovelhead expenses of State incident to the
delay.

6.3  Interest Penalty for Past Due Fees and Other Sums Owed.

(@)  Licensee shall pay interest on the past due fees at the ratg,of one percent (1%) per
L ermined under
hue date will begin
(b) .icensee, Licensee shall

qoe pay, interest on that
amount at the rate of one percent (1%) per month from the datg%g» ate notlﬁes
Licensee of the payment or advance 4T his mclu&es, but is not [im

payment of taxes of any kind, asseSSmgﬁts msurxce Plemmms cos e
-and disposal of materials or Impmvement% der;any Lprovision of jhxs Permit, or

-----

other amounts not pa1d when due. -

1) e:pays, or Sfﬁge otherwise receives, an amotmt
‘%ate may apply;;gsuch payment as it elects. State may accept
ice fo State’ s"i;ltht to recover the balance of the fzes or

T,

y dorse;pe%t”or statement on any check any payment or

all péy fees and all other sums payable by Licensee without
e prior notice or demand. Licensee’s payment is not subject to

7.1  Improvements Defined.
(a)  “Improvements,” consistent with RCW 79.105 through 79.145, are additions
" within, upon, or attached to the land. - This includes, but is not limited to,
. structures and fixtures.
(b)  “Personal Property” means items that can be 1emoved from the Property without
- (1) injury to the Property, or Improvements or (2) diminishing the value or utility -
of the Property, or Improvements. _
Waterway Permit , Page 6 of 31 Permit No. 20-089909
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(c)  “State-Owned Improvements” are Improvements made or owned by State. State-
" Owned Improvements includes any construction, alteration, or addition to State-
Owned Improvements made by Licensee.
(@  ”Licensee-Owned Improvements” are Improvements authorized by State and (1)
made by Licensee or (2) acquired by Licensee from a previons occupaat of the
Property.
(¢)  “Unauthorized Improvements™ are Improvements made on the Property without
State’s prior consent or Improvements made by Llcensc%e%tﬁat do not conform to
1. : plans submitted to and approved by the State. ?—‘9’
L H “Improvements Owned by Others” are ImPrOVe%e _\,;nade by Others wrﬂl a rlght
: to occupy or use the Property or adjacent state-ewned lands, -

(a)

modification, demolition: «and deconstruction S | provements (“Work”) Sectxon

: 11 governs routine mmnte“ﬁﬁajpg&g’ and minor rep

‘ ()  All Work must conform to requ%ents unde; Parag jp‘h 7.4. Paragraph 11.3,

4 _ which applies to routine mainfenance: an minor repalr also applies to all Work

| under this Paragraph 7.3. 5

(¢) = Exceptmn féa&gl}%% e gency, Llcenseg {sﬁall not eop duct Work without State’s pnor

wrttten consent, %‘%c}ah State will T not unreasonably withhold.

etermining whether to consent state may consider, among other 1tems

rhether P@&'ogposed Work Wmﬂd change the Permitted Use, expand

5 fiEs;or ex and non-water dependent uses; (ii) the value of
‘and after the proposed Work; (iir) such other

asonably bear upon the suitability of the Improvements to

public.bénefits identified in RCW 79. 105 030 in light of the

If the%r%posed'ka does not comply with Palagraphs 7.4 and 11.3 State
, may nopetheless consent to the Work in writing or deny its consent or
iy condl‘t’mn its consent on changes to the Work or Permit reasonably

nprovements at End of Term, State may waive removal of some or all

simprovements.

(3)  Except in an emergency, Licensee shall submit to State plans and
specifications describing the proposed Work at least sixty (60) days before
submitting permit applications to regulatory authorities unless Licensee
and State otherwise agree to coordinate permit applications. Ata

-minimum, or if no permits are necessary, Licensee shall submit plans and
specifications at least ninety (90) days before commencement of Work.
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(d)

(4)  State waives the requirement for consent if State does not notify Licensee
of its grant or denial of consent within sixty (60) days of submittal. -

Licensee shall notify State of emergency Work within five (5) business days of

the start of such Work. Upon State’s request, Licensee shall provide State with

- plans and specifications or as-builts of emergency Work.

O

®

(&)

Waterway Permit

Licensee shall not commence or authorize Work until Licensee has:

(1)  Obtained a performance and payment bond in an amount equal to one
hundred twenty-five percent (125%) of the estlmated cost of construction.
Licensee shall mainfain the performance any yment bond until Licensee
pays in full the costs of the Work, mch:dm aborers and material ,
persons. In lieu of a performance and p% ent bond Tenant may provide
documentation satisfactory to DNRithat Yufficient
for the Work have been (i) ma(lem th“é%‘l“enant’s Cap

the Work.
(2)  Obtained all required pelmzts ' ff oy
Before completing Work, Licensee shall % all debns and restcre the
Property to an orderly and,safe condition. If Work is intended for removal of
Improvements at End of .i&’&‘ 1 ' 0

¢ the Property in accordance
with Paragraph 3.3, End of Term : Sﬁﬁ
Upon completing work, Llcensge “shall i 03
and speclﬁcatmns )

mpprovcd pians and specxﬁcatxcus
(2)  If Licensee undertakes Work five years or more after the Commencement
_ Date, Licensee shall comply with State’s then current standards for Work. .
(3) AtLicensee’s optxcn, Licensee may ascertain State’s current staﬂdards for
"~ Work as follows:
(1) Before submitting plans and spemﬁcatxons for State’s apprcval as
required by Paragraph 7.3 of the Permit, Licensee shall request
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State to provide Licensee with then current standards for Work on
State-owned Aquatic Lands.

(i)  Within thirty (30) days of receiving Licensee’s request, State shall
provide Licensee with current standards for Work, which will be
effective for the purpose of State’s approval of Licensee’s
proposed Work provided Licensee submits plans and specifications
for State’s approval within fwo (2) years of Licensee’s request for
standards. . A

(iify  If State does not timely provlde 01%%:1 '

request for standards.
(iv)  If Licensee fails to (1);
timely submit plang?
cwrent standards, Lice
necessary to conform to currel

demand.
(b)  Standar ds for Work
1
()

it '
Dépar ﬁnen“tegg Fish and Wildlife ONDFW)
¢ gsee shalI install unobstructed grating over at least 50 percent of the

1568 shall remove Licensee-Owned Improvements in accordance with
_ Pmag?aph 73 upon the expiration, termination, or cancellation of the
ess State waives the 1equrrement for removal.
Lxcensée—Owned Improvements remaining on the Property on the
SXpil afion, termination or cancellation date become State-Owned
[miprovements without payment by State, unless State elects otherwise.
@State may refuise or waive ownership.

(3)  IfLicensee-Owned Improvements remain on the Property after the
expiration, termination, or cancellation date without State’s consent, State
may remove all Improvements. and Licensee shall pay State’s costs of
removal and disposal.

(b)  Conditions Under Which State May Waive Removal of Licensee-Owned
Impmvements
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(1)  State may waive removal of some or all Licensee-Owned Improvements

' whenever State determines that it is in the best interests of the State and
regardless of whether Licensee renews the Permit or enters into a new
Permit. -

(2)  If Licensee renews the Permit or enters into a new Permit, State may
waive requirement to remove Licensee-Owned Improvements. State also
may consent to Licensee’s continued OWIIEIShlp of Licensee-Owned
Improvements. e

(3)  If Licensee does not renew the Permit or enterg@él?to a new Permit, State

Waterway Permit

may waive requirement to remove Llcen&y%e— A n ed Improvements upon
conmderahon of a timely request from icensesid 9:\15 follows:

(1) sone (1)) %gr;%gf other before the
Termination Date of ifs 1 'quest to leave LlcenSee-Owned

- e N

(i) xsgﬁdhﬁcauon, _
will noﬁfy Licensee whether. 'c n§ents to some;or al
Licensee-Owned Improveme
to grant consent. oy

(iii)  State’s failtm e Jes icense request to leave

, ImProvemen’i%%W@ff hnin (90) day 574 denial of the request.
{c) Licensee’s Obligations if State, Watves Re '
' o

)

Llcensee shall not remoye Improvem%gits\ if State waives the requirement

for remo of some or ;éll yried Improvements

%nti 1 the e}?p%iﬁanon terminatio on, or cancellaﬁon date. Licensee is hable to

§%af?é§\fm cost%f repair if L1c
N )

Chargey fse and occupancy fee in accordance with RCW 79.105.200 for

A "‘%" s the Imp;ovements from the time of installation or construction and

ﬁWReqjun’e Licensee to remove the Improvements i accordance with

A e Paragraph 7.3, in which case Licensee shall pay use and occupancy

fee for the Improvements until removal,
(if) Consent to Improvements remaining and Licensee shall pay use
and occupancy fee for the use of the Improvements, or '
(iti) Remove Improvements and Licensee shall pay for the cost of
removal and disposal, in which case Licensee shall pay use and
occipancy fee for use of the Impmvements until removal and
disposal.
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7.7  Disposition of Personal Property.

(a)  Licensee retains ownership of Personal Property unless Licensee and State agree
otherwise in writmg.

(b)"  Licensee shall remove Personal Property from the Property by the Termmahon
Date. Licensee is liable for damage to the Property and to any Implovements
resulting from removal of Personal Property.

(c) State may sell or dispose of all Personal Property left on the Ploperty after the
Termination Date. . : ' A
(1) IfState conducts a sale of Personai Property

and State shall pay the remainder, ifany 4o the ixc
If State disposes of Personal Prop licensee shall* £

@)

8.1 Deéfinitions. : R@u& ,
(a)  “Hazardous Substance” means ?ﬁi‘*ubﬁsﬂtaﬂce that 1 Sﬁ;‘o;y regulated or in the future
becomes regulated under the' %ompreg%nswe Envirgnmental Response,
" Compensation and Liability A¢h ofg}lﬁg 80 (QC}E&GLX”) 42 U.S.C. 9601 et seq.;
Washmgton{’*Mq‘del Toxics Control Act (* ‘M‘I‘CA”) Chapter 70.105 RCW ;
e ent Manageme nt Standards, WAC Chapter 173-204 the

“; 3 ?U S C. 1251 et seq., and assocxaied
] ndments to those laws and regulations.
._‘_'_P'-‘elease,“m tlneaig{ied rel&gsﬂge% “Hazardous Substance” means a release or
release a E’deﬁned under any law described in Paragraph 8.1(a).

! meanst St hﬁ degree of care as would be exercised by a very
, and competent person under the same or similar circumstances;
care egfablished under MTCA, RCW 70.105D.040.

8.2 “ -
igations under this Section 8 extend to the area in, on, under, or

(D si[‘he Property and
(2)  Adjacent state-owned aquatic lands where a release or the presence of
Hazardous Substances may arise from Licensee’s use of the Property.
(b) - Standard of Care. .
(1)  Licensee shall exercise the utmost care with respect to Hazardous
Substances.
(2) Inrelationto the Permitted Use, Licensee shall exercise utmost care for
the foreseeable acts or omissions of third parties with respect to Hazardous
“Waterway Permit " Page110of31 _ 7 Permit No. 20-085909
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Substances, and the foreseeable consequences of those acts or omissions,
to the extent required to establish a viable, third-party defense under the
law, incliding — but not lmited to — RCW 70.105D.040.

83  Current Conditions and Duty to Investigate.
(@)  State makes no representanon about the condition of the Property. Hazardous

Substances may exist in, on, under, or above the Property,or adjacent state-owned.

Iands.

This Easement does not impose a dutyon State to

uot estigaﬁons or
1; fances, provided, however,
1equests for publzc

®

Licensee’s requests for public records %g,d ‘-ex;demr‘or o provi
records promptly. 2
{c) Licensee is 1esp0n31ble for conductm’

8.4 Use of Hazardous Substances.

@

*gi%iéielbate any contamination exceedmg
whether the regulafory authonty requires

a“}i-"

law Llcensee shall submit to State any plans for remedying the
eanup any contamination as required under Section 8.9.

not undertake activities that damage or mterfere wzth the operatxon of remedlal or
restoration activities.on the Property.

(b)  Licensee shall take reasonable steps to avoid or reduce: human or environmental
exposure to contaminated sediments and mechanical or chemical disturbance of
on-site habitat mitigation. For purposes of this Subsection 8.5(b) reasonable steps
may include access restrictions, fish consmnption advisories, and use restrictions
and advisories for water bodies.

{¢)  Licensee its, contractors, agents, employees, guests, mv1tees or affiliates shall not
interfere with access by:

Waterway Permit ‘ Page 12 of 31 . Permit No. 20-089909
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(1) Employees and authorized agents of the Environmental Protection -
Agency, the Washington State Department of Ecology, health department,
" or other similar environmental agencies; and
(2)  Potentially liable or responsible parties who are the subject of an order or
- consent decree that requires access to the Property. Licensee may
negotiate an access agreement with such parties, but Licensee may not
unreasonably withhold such agreement. s

o,
} %

8.6  Notification and Reporting. ,
(®  Licensee shall immediately notify State if Licensg mes aware of any of the

following: %y

(1) A release or threatened release of Hazar Qus Subst: fices that Licensee
reports or is required to report tod fhe "ashmgton Depariment of Ecology,

(2)  Anynew discovery of or ne mformatwn about a problem*
related to, or derived fromgthe presence B release of any H: ardous
Substance; i{igi,w % “&W“ﬁ% @e%?

(3)  Any lien or regulatory action arisifig the foregoing;

(#)  Any actual or alleged violation of any feder ral, state, or local statute,
ordinance, rule, regulation, or other law ] i’"iiamin to Hazardous
Substances; LY

(5)  Any notification from‘the US%En g mnenta%l’rotecﬁon Agency (EPA) or

‘ the Washmgton State Depm'tmen “ofFtoloy (DOE) that remediation or

azardous S%é%%ces is 0 n*fay be required at the Property.

::"g%& ty eport under Pt graph 8.6(a) extends to the Property, adjacent

v ¢ lands where arelease or the presence of Hazardous

the Licensee s:&ff se of the Property, and any other property

":f"lgp‘btlo with Licensee’s use of the Property where a

e of ’Iw-f‘aag%gﬁrdbus Substances on the other property would

y federal, siM
Inde, but mé*mot limited to apphcatxons reports, smdles or aud.‘sts for National

Loch pef}%nts State Hydraulic Project Approvals (HPA); State Water Quality
certlfica‘dheaﬁ Substantial Development permit; and any reporting necessary for the
existende, location, and storage of Hazardous Substances on the Property.

8.7 Indemnification.
~(a)  *“Liabilities” as used in this Snbsecuon 8.7 means any claims, demands,

proceedings, lawsuits, damages, costs, expenses, fees (including attorneys’ fees
and disbursernents), penaines or judgments that are asserted by third parties
against Grantor or that are incurred by Grantor in order to comply with applicable
Iaws and regulations. o
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(b).  Licensee shall fully mdemmfy defend, and hold State harmless from and agamst
any Liabilities that arise out of, or relate to:

(1)  The use, storage, generation, processing, transportation, handling, or
disposal of any Hazardous Substance by Licensee, its contractors, agents,
mvitees, guests, employees, affiliates, licensees, or permlttees occun‘mg
anytime Licensee uses or has used the Property; .

(2)  The release or threatened release of any Hazauious Substance, or the
exacerbation of any Hazardous Substance confz ""ai;lon resulting from
any act or omission of Licensee, its contra ‘rs agents employees, guests,

_invitees, or affiliates occurring anytime ﬁs&é’e%yses or has used the
. Property. . ‘ =

(¢)  Licensee shall fully indemmify, defend, amiholdetate hannl" s for any Liabilities

- that arige out of or relate to Licensee’s breachqof obhgatmns It d 1 Subsection 8.5.

{d)  Third Parties.- :

. (1)  Licensee has no duty to mdemmfy State feg acts or omissio .pf third .

parties imless Licensee fails fo e%qﬁ@% standard of cme})‘%qmred by
Paragraph 8.2(b)(2). Licensee’s thu‘d arty mdemmﬁcahon duty arises
under the condltm%gé described in Subpar ._%aph 8.7(d)(2).

(2)  If an administrativ egal proceedmg 1sing from a release or

threatened release of Hazards Substancesfiﬁfids’ or holds that Licensee
- failed to exermse care:as de

in Subparagxaph 8.7(d)(1), Licensee
tafe hamjless from and agamst

Llcensee is o i1 éﬁ Y
h ixceﬁs%’%%gthouzes* "e is harge or release of I—Iazardous Substances.
ebhg%e %%under thts mdemmty provision shall not exceed the

obhgahons andnothm 3in this Easement may be considered as insuring that
itLicensee will'ap) ’appmpnate sufficient finds in the future to fulfill its indemnity
N gatmns Af propnated funds that are subject to this mdemmty obligation

ini¢ &'not limited to, funds in the Licensee’s self-insurance program and
‘;eent Claims Subfund (00126) established by Ordinance 124088, and

<

8.8  Reservation of Rights.

(@)  For any environmental liabilities not covered by the mdemmﬁeatlon provisions of
Subsection 8.7 or the cleanup provisions of Section 8.9, the Parties expressly
reserve and do not waive or relinquish any rights, claims, immunities, causes of
action, or defenses relating to the presence, release, or threatened release of
Hazardous Substances that either Party may have against the other under law.
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(b)  This Easement affects no right, claim, immunity, or defense either Party may have
against third parties, and the Parties expressly reserve all such rights, claims,
immunities, and defenses.

(¢)  The provisions under this Section 8 do not benefit, or create rights for, third
parties..

(d)  The allocations of risks, liabilities, and responsibilities set forth above do not
release either Party from, or affect the liability of either Party for, claims or
actions by federal, state, or local regulatory agencies cghéeining Hazardous
Substances. &

8.9  Cleanup. 4o
(a)  If Licensee’s Permitted Use, or L1censee gﬁ,;kbreac of its obh ons under this

Easement, results in contamination-of %@%P%%érty with Ha% us Substances,

Licensee shall, at Licensee’s sole expér R

report, investigate and remediate the"H _-ardous Substances m acco d?nce with

applicable law. Remedial actions may m.clude .

removal, and contamnment. o éV

(b)  Licensee’s obligation to lg’ldel‘take a cleanup under Section 8 is lnmted to those

instances where the Hazardo ;’Us-—eSubstances ex@

mpling by Sta elmbur ement, and Split Samples.
%chensee shal %onduc%gednnent sampimg, if required, in accordance with Exhibit

2B,

(b) "“%Sf may condlict sampling, tests, audits, surveys, or investigations (“Tests”) of

ggny time to determine the existence, scope, or effects of Hazardous

along with any other information, demonstrate the existence,
release; Jor threatened release of Hazardous Substances arising out of Licensee’s

Permitted Use or any violation of Licensee’s obligations under this Lease,
Licensee shall promptly reimburse State for all costs associated with such Tests.
(d)  State shall not seek reimbursement for any Tests under this Subsection 8.10
unless State provides Licensee written notice of its intent to conduct any Tests at
least thirty (30) calendar days prior to undertaking such Tests, except when such
Tests are in response to an emergency. Licensee shall reimburse State for Tests
‘Waterway Permit : Page 15 of 31 Permit No. 20-089909
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performed in response to an emergency if State has provided such notice as is
- reasonably practical and Licensee would be required to reimbulse State under
section (c)
(¢)  Licensee is entitled to observe State’s collection of samples and obtain spht
samples of any Test samples obtained by State, but only if Licensee provides
State with writfen notice requesting such samples within twenty (20) calendar
days of the date of Licensee’s receipt of notice of State’ g.intent to conduct any
non-emergency Tests. Licensee solely shall bear the addr!:mual cost, if any, of
split samples. Licensee shall reimburse State for an ditional costs caused by
split sampling within thirty (30) calendar days after t ate sends Licensee a bill
with documentation for such costs. .
D Within sixty (60) calendar days ofa Wntten raqllqgt (unless%étherwxse required
pursuant fo Paragraph 8.6(c), above), e1ther Paity to this Eas“gnt%ent shall provide
the other Party with validated final data  quality assurance/qualitygontrol
information, and chain of custodydmformahon adsociated with @Teﬁy of the

Property performed by or on behalf of Sej(%% or E tisece. There is no obligation to
provide any analytical summaries or the wor, % rodnct of experts

9.1
under this Agreement w1thggt8" te’s prior wnﬁén consent g ih State shall not um*easonably
condition or withhold. 44 5 .

AR

LICEIIS’ _

@

Llcensee, or thé transferee.
ch permitte g}?Iansfm‘ee shall assume all obhgatlons under this Permit, including
ayment ofifees. No assignment, sublicense, or transfer shall release
discharg, orqg?)ytherwxse affect the liability of Licensee.
(d) State’s t”é’nsent under this Paragraph 9.1 does not constitute a waiver of any
claims- agamst Licensee for the violation of any term of this Perrnit.

9.2  Payments Following Assignment.' The acceptance by State of the payment of fees
following an assignment or othe1 transfer does not conshtute consent to any assignment or
transfer.

9.3  Terms of Sublicenses.
(a)  Licensee shall submit the terms of all subllcenses to State for approval.
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(b) L1censee shall incorporate the following reqmremeuts in aH sublicenses:
(1)  The sublicense must be consistent with and subject to all the terms and
conditions of this Permit;
(2)  The sublicense must provide that this Permit controls if the terms of the
sublicense conflict with the terms of this Permit;
(3  The term of the sublicense (including any period of time covered by a
. renewal option) must end before the Termination ; Date of the initial Term

or any renewal term;
@)
&)
©)
) .
Licensee; @sﬁr'*‘
(8)  The sublicense must provide thatifliere isno
~ the Sublicensee and State; %
(9)  The sublicense must 1eq1m'e removal
and trade fixtures up
(10) The Sublicensee’s p it

Use; and ‘-;m, -
an The subhcense must 1eq};uxe th ubh%éng,ee to meet all obligations of

der Section loiﬁfdemmfi%;ﬁ%n Financial Security, and
ty

i ‘-‘@Sfﬂoﬂ term sublicensing of moorage slips
fh, _ 8
one ye doesn g Sﬁtate s written consent or approval pursuant to
‘ u“”hall conformimoorage sublicense agreements to the sublicense

i
N{NITY FINANCIAL SECURITY INSﬂRANCE

ﬁ@m

10.1

Propelty by Licensee, its Sublicensee, contractors, agents mwtees guests
" employees, affiliates, licensees, or permittees.

(b) - “Claim™ as used in this Paragraph 10.1 means any financial loss, claim, suit,
action, damages, expenses, fees (mcludmg attorneys” fees), penalties, or .
judgments attributable to bodily injury, sickness, disease, death, and damages to
tangible property, including, but not limited to, land, aquatic life, and other
natural resources. “Damages to tangible property” includes, but is not limited to,
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physical injury to the Property and damages resulting from loss of use of the
© ' Property.

(¢)  State shall not 1equ1re Licensee to indemnify, defend, and hold State harmless for
claims that arise solely out of the willful or negligent act of State or State’s
elected officials, employees, or agents. :

(d)  Licensee waives its immunity under Title 51 RCW to the extent it is required to

‘ indemnify, defend, and hold State and its agencies, officjals, agents, or employees
harmless. Tg&’%m :

(¢) - Section 8, Environmental Liability/Risk Allocation,ex
Licensee’s liability to State for Hazardons Substan %nd its obligation to
indemmify, defend, and hold State harmless fof’;Hazard |

® Llcensee s obli gatxons under ﬂns mdemm

obligations and nothing in this Pemggp;ay be considered as instu that Licensee
will appropnate sufficient funds in? thevfu_ 8 to ﬁé fill its indemmity; bhgatmns
_s% rinity:obligation inglude, but are
not llmlted to, funds in the Tenant’s self-insiitance program and in the Judgment
nce 124088, and future moneys

10.2 Insufaﬁce Terms.
@ Tnsurance Reqmred

* B mest by -Séﬁate Licensee shall provide a written descrxptlon ofits
gl condltmn dhd/or the self-insured finding mechanism. Licensee
¥v1de S@te w1t11 at least thlrty (30) days’ wntten notlce prior to any

(1)  sLicensee waives all rights against State for recovery of damages to the

extent self-insurance maintained pursuant to this Permit covers these
. damages.

(2)  Except as prohibited by law, Licensee waives all rights of subrogation
against State for recovery of damages to the extent that they are covered
by self-insurance maintained purmlant to this Permit. ‘

(c) Proof of Insurance. :
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(1)  Licensee shall provide State with a certification of self-insurance executed
' by a duly authorized representative of Licensee, showing compliance thh
insurance requirements specified in this-Permit.
(2)  The certification of self-insurance must reference the Permit number.
(3)  Receipt of such certification of self-insurance or policies by State does not
. congtitute approval by State of the terms of such self-insurance or policies.
(d)  Licensee must provide State no less than 30-days notice if Licensee’s self-
‘ insurance program is cancelled or materially cf%"ced
(e)  Adjustments in Insurance Coverage.
...ht%‘for all types of

(1)  State may impose changes in the limits gﬁ_
insurance as State deemns necessary. & o
2) Lmensee shall provide a cemﬁcatlonﬂtha imeets the

J’

ficreit

: liability. b, o
43) If Licensee faﬂs to prowde the certlﬁc tl%mdescnbeiabove within;

premiums. Upon demand, Ficensee shall p pa o/State the full amount paid
by State, togeﬂner mtnl??\;mterest the rate p10v1ded in Paragraph 6.2 from

%\igmnted o State under this Permmit.

10.3 Insuratgce Types and; Limits.
(a) orié Lzablh% Insurance.

cenﬁvgée shall maintain self-insurance with a limit of not less than Two
Million Dollars ($2,000,000) per each occurrence and an aggregate limit
F not less than twice the limit established for each occurrence.
(b)  Workers’ Compensation.
) State of Washington Workers’ Compensatloﬂ
(i)  Licensee shall comply with all State of Washington workers’
compensation statutes and regulations. Licensee shall provide
workers” compensation coverage for all employees of Licensee.
Coverage must include bodily injury (including death) by accident
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or disease, which arises out of or in connection with Licensee’s
use, occupation, and control of the Property.

(i)  If Licensee fails to comply with all State of Washington workers’
compensation statutes and regulations and State incurs fines or is
required by law to provide benefits to or obtain coverage for such
employees, Licensee shall indemnify State. Indemnity shall
include all fines; payment of benefits to Llcensee employees, or
their heirs or legal representatives; A&e ceg of eﬂ'ectmg ‘
coverage on behalf of such empioyees-

 (2) Longshore and Harbor Workers’ and J ones “Acts. Longshore and Harbor

Workers” Act (33 U.S.C. Section 901 o seq ) an% 1 the Jones Act (46

U.8.C. Section 688) may require Llcensee to provi de7' Surance coverage

in some clrcmnstances Licenseefshall ascertam 1f suchinsurance 1s

©

umbrella liability msurané With lnmts not Iess 'fha@gﬁ%\wo Million Dollars
 ($2,000,000) each incident f il ury by accidentor Two Million Dollars
($2,000,000) each empioyee fo : ry by di%g‘ase
@ -*

Vering all realj oroperty and fixtures, equipment, :

and bettermenfs (regardless of whether owned by Licensee
insurance ml%bbe written on an all risks basis and, at
"cheﬁ erils %ﬁgned under ISO Special Causes of Loss
éfi‘ r"the full replacement cost of the property

cpurement in the policy must be waived. The pohcy
as an insured and a loss payee.
’ haII mamtam self-msmance that is equivalent to boiler and

dless of whether owned by Licensee or State) from loss or damage
sed by the explosion of boilers, fired or unfired vessels, electric or
%steam generators, or pipes.

(3) . Inthe event of any loss, damage, or casualty which is covered by one or
more of the types of insurance described above, the Parties to this Permit
shall proceed cooperatively to settle the loss and collect the proceeds of
such insurance, which State shall hold in trust, including interest earned by
State on such proceeds, for use according to the teims of this Permit. The
Parties shall use insurance proceeds in accordance with Paragraph
10.2(g)(3)-
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(4)  When sufficient funds are available, using insurance proceeds described
above, the Parties shall continue with reasonable diligence to prepare
plans and specifications for, and thereafter carry out, all work necessary
to: n ‘

()] Repair and restore damaged building(s) and/or Improvements to
their former condition, or -

(1) Repiace and restore damaged bmldmg(s) and/or Improvements
quality and usefulness at least eqmvaiept to or more smtable than,
damaged building(s) and/or Impr‘ Jetien Shits

(&) Builder’s Risk Insurance. & '

) L1censee shall plocure and mamtsiém”m folce , OF reqmre its contractor(s) to

in proggess and until c& Pletion of the
o
uch msugance st be wn {eén on a

~durmg the penod cons’tmctm ;
project and acceptance by St
completed form and in an amo .
building and/or Improvements, subje subsequent modxﬁcatlons to the
- eplacement cost basis. The
and subcontractors in the
?msured as required by

insurance must nani
work as insured. St%ig
Paragraph 10.2(a) (3)) Y
'(2)  Insurance described abd;'( T
0 1S

'I]le pen’um&: wor:k on t he Property, mcludmg reasonable
s services and expenses made necessary

e cos"’ of removing debris, including all demolmon asmade -
Iegally necessary by the operation of any 1aw ordinance, or
}regulatlon_
n§ee or Licensee’(s) contractor(s) is responsﬂ)le for paying any part of
’y'ioss not covered because of application of a deductible confained in -
_ she policy described above.

(4)  Licensee or Licensee’(s) contractor shall buy and maintain boiler and
machmery insurance required by contract documents or by law, covering
insured objects dunng installation and until final acceptance by permitting
authority. If testing is performed, such insurance must cover such
operations. The insurance must name Licensee, all contractors, and
subcontractors in the work as insured. State must be named additional
insured as required by Paragraph 10.2(a)(3).
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10.4 Financial Security. -
(a)  Atits own expense, Licensee shall procure and maintain during the Term of this
Permit a corporate security bond or provide other financial security that State, at
its option, may approve (““Security”). Licensee shall provide Security in an
amount equal to Zero Dollars ($0), which is consistent with RCW 79.105.330,
and secures Licensee’s performance of its obligations under this Permit, with the
exception of the obligations under Section §, Env:ronmeérg}ai Liability/Risk
Allocation. Licensee’s failure to maintain the Security i the required amount
~ during the Term constitutes a breach of this Permi
(®  All Security must be in a form acceptable to the State,
(1)  Bonds must be issued by companies a foidd:business within the
" State of Washington and have a m‘gng‘o
“most recently published edltlon?g,f “Best’s Reports unf 5
an exception. Licensee may ggzmlt arequest fo the nsk ‘
Department of Natural Reso ces, for an exceptxon to this Teg
(2)  Letters of credit, if approved bY‘SL;aQE%
draw funds at will, provide for auforia ci renewal and coz_npiy with
: RCW 62A.5-101 #ELS |
(3)  Savings accoun assig}
draw funds at will. ¥
(c) Ad_gustment in Amount of Security.
(1) State may require an ad"-ﬁi___,. tm

aterial cha:ggfm the condition or disposition of any

yﬁ Peimitted Use.

egsee shﬂ_:‘
) : 3’5 a.fl:e;%as&a H E‘@
¢ %, Upon any default by Llcensee in its obhgaﬁons under this Permit, State may

";,«; §e0m1w dt%s not (1) relieve Licensee of liability, (2) limit any of State’s other
retnedies (3) seinstate or cure the default or (4) prevent termination of the Permit

SECTION 11 ROUTINE MAINTENANCE AND REPAIR

11.1  State’s Repairs. This Permit does not obligate State to make any alterations,
maintenance, replacements, or repairs in, on, or-about the Property, or any part thereof, dunng
the Term.
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11 2 Licensee’s Repairs and Mamtenance
(a)  Routine mamtenance and repair are acts intended to prevent a declme lapse or,
cessation of the Permitted Use and associated Improvements. Routine
maintenance or repair is the type of work that does not require regulatory permits.
(b)  AtLicensee’s own expense, Licensee shall keep and maintain the Property and all
Improvements in good order and repair and in a safe condition. State’s consent is
not required for routine maintenance or repair.
(¢)  AtLicensee’s own expense, Licensee shall make any @dl iQns, repairs,
_ alterations, maintenance, replacements, or changes fdithe Property or to any
- Improvements on the Property that any public %&gﬁ% Y:may require. If a pnbhc
' authonty requires work beyond the scope of rolitine maig enance and repalr

113 Limitations. The following limitations appi' '

repair or replacement.
(a)  Licensee shall not use or install treate
water.

‘OB Llcensee shall not use ormtall tires (for exam

{c) Licensee shall install only ﬁ(ggtatl 1
ultraviolet radiation and abrasion.

breakup and loss of flotation mate ials
allow new ﬂoa {5 structure 0 come in contact w1th

@

%gs in water oo, deep to pem:ut grounding out or (2) install
cxent @amtmn a ms%"eﬁice of at least 1.5 feet (0 5 meters) between

Unless athelwwe agreed in wntmg, Licensee shall promptly reconstruct, repaxr or
Ieplacebthe Pr operty and any Improvements as nearly as possible to its condition
immediately prior to the damage or destruction in accordance with Paragraph 7.3,
Construction, Major Repair, Modification, and Demolition and Licensee’s-
additional obligations in Exhibit B, if any. :

12.2  State’s Waiver of Claim. State does not waive any claims for damage or destruction of
the Property unless State provides written notice to Licensee of each specific claim watved.
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12.3 Insurance Proceeds. Licensee’s duty to reconstruct, repair, or replace any damage or
destruction of the Property or any Improvements on the Property is not conditioned upon the
availability of any msurance proceeds to Licensee from which the cost of repairs may be paid.
The Parties shall use insurance proceeds in accordance with Paragraph 10.2(g)(3).

12.4 Fees in the Event of Damage or Destruction. Unless the Parties agree to terminate this
Permit, there is no abatement or reduction in fees durmg such reconsfruction, repair, and
replacement. N

12.5  Default at the Time of Damage or Destruction. If L:cense% }in defanlt under the
terms of this Permit at the time damage or destructlon 0CCUrS;y lect to terminate the

the damage or destruction.

2

SECTION 13 CONDET\%‘QATION‘%

[ between State and Lxcensee
use the Propelty and

e,

based upon the ratio of the falr market vals gﬂ(l) Licensee’s 1
Llcensee-()wned Improvements and 2) Sta_ sinfer st in the Pfop,

partial taking, the Parties shall compute the ratlo b
Improvements taken. Ilecﬁgegnsi;Qé;E %gd State are qp )

submit the dispute to bmdmg arbil
- Association. 2

(d) Commencr’%ﬁment of bankruptcy proceedmgs by or agamst Llcensee or the

appomtment of a trustee or receiver of Licensee’s property.

14.2 Llcensee 5 nght to Cure.
(a) A default becomes an “Event of Default” if Licensee fails to cure the defauit
: within the applicable cure period following State’s written notice of default.
Upon an Event of Default, State may seek remedies under Paragraph 14.3.
(v)  Unless expressly provided elsewhere in this Permit, the cure period is ten (10)
days for failure to pay fees or other monetary defaults; for other defaults, the cure

Waterway Permit Page 24 of 31 - PermitNo. 20-089909
ATT 3 to DPR 6(f) DNR ORD



Chip Nevins
DPR 6(f) DNR ORD ATT 3
August 16,2013

period is thirty (30) days. State may extend the cure penod for nonmonetary
- defaults if the default is not reasonably capable of cure within sixty (60) days.

143 Remedies.

(&)  Upon an Event of Default, State may revoke or cancel this Permit. State shall
provide Licensee sixty (60) days notice of cancellation.

(b)  If the Event of Default (1) arises from Licensee’s failure, to comply with
restrictions on Permitted Use and operations under Paragraph 2.2 or {2) results in
damage to natural resources or the Property, State maﬁf?fenter the Property without
terminating this Permit to (1) restore the natural ﬁ%&umeg or Property and charge
Licensee restoration costs and/or (2) charge Ltcensee fon;f,damages On demand
by State, Licensee shall pay all costs and/ oridam%ges ’

() State s reentry or lepossessmn of the Pr erty imder Pa:ragraph;i 'l'a;

termination. ‘%‘*
(d)  The remedies specified unQer this Paragraph{l 3.are not exclusive of any other
remedies or means of redrésy. ess t hich the State 1awfully entitled for Licensee’s

B

14.4  Termination Wlthout Default % F “h ?

or cancel this Penmt Wxthouﬁc“fause upon at least ninety (90)

a eﬁetermmes cancellatmn is’ necessary and in the best interests

a court 9 @gompetent jmmdlcgon determines that Licensee’s

fithe area is contrary to‘ aW. :
"Pemit without.defadlt, Licensee is entitled to refund of fee paid

-] %«L : WL
enod ‘beyond the T
tscancels the Permit, the date of revocation or cancellatlon s

;SECTIGN 15 ENTRY BY STATE

State retains full possessol ?_;;nghts mcludmg the right of access to the Property for all purposes
State will exercise its right of access in a manner that will not unreasonably interfere with

Licensee’s Permitted Use of the Property. Licensee grants State penmssmn to cross Licensee’s
upland and aquatic land property to access the Property.
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" SECTION 16 DISCLAIMER

161 No Guaranty or Warranty.

(a)  State believes that this Permit is consistent with the Public Trust Doctrine and that :
none of the third-party interests identified in Paragraph 1.1(b) will materially or
adversely affect Licensee’s right of possession and use of the Property, but State
makes no guaranfy or warranty to that effect. N

(b).  State disclaims and Licensee releases State from any ¢ clamm’s amst State for any
interference by others. This disclaimer and releaseg,;l’g “Tudes ut 1s not limited to,
mtelference arising ﬁom exercme of nghts underih lic Tmst Doctrme

(c) Lmensee is respons:ble for detemlimngﬁthe oxient of Licensee;

16 2 Eviction by Third-Party. If a ihlrd—party exficig%lggce tWe’e‘tﬁns Permit ternnnates as of
the date of the eviction. In the event of a partial evmtmn;E;censee s payment obligations abate

- as of the date of the partial eviction, 111 ch;ect proportion to thew,gxtent of the eviction; this Permit

iy
ry of noticeiand submittals required or permltted under this

"j
&‘xf

D
100 Eexte AVe N
Seatﬂe@ 7A 98100

"

The Parties may deliver any notice in person, by facsimile machine, or by certified ma.ﬂ
Depending on the method of delivery, notice is effective upon personal delivery, upon receipt of
a confirmation report if delivered by facsimile machine, or three (3) days after mailing. All
notices must identify the Permit number. On notices transmitted by facsimile machine, the
Parties shall state the number of pages contained in the notice, including the transmittal page, if

any.
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SECTION 18 MISCELLANEOUS

18.1 Aumthority. Licensee and the PErson or persons executmg this Permmt on behalf of
Licensee represent that Licensee is qualified to do business in the State of Washington, that
Licensee has full right and authonty to enter into this Permit, and that each and every person
signing on behalf of Licensee is authorized to do so. Upon State’s request, Licensee shall
prowde evidence satisfactory to State confirming these 1epresentahons "

18.2  Successors and Assigns. This Permit binds and inures to th beneﬁt of the Parties, their

successors, and assigns.

18.4 Entire Agreement. This Permit, includipg’ 2
entire agreement of the Parties. This Permit merges al
promises, representations, and statements relating to this ﬁan“sachon or to the Property

18.5 ~ Waiver. .
{a) The waiver of any breach o
Permit is not a waiver of su

@f any term, lg
: enn “eoyenant, or condatlon of any subsequent
breach or defanlt of the same; Qt of iy other ferm? covenant or condition of this
Permt. Stgte”s‘%‘éceptance ofa p@%ent is no ‘walvel of any preceding or
existin, breach 0 than the faﬂﬂre to pay the particular payment that was -
accepte b
The renewaliof the Pe

) the Permit, or the issunance of a new -
State’s ability to pursue any rights or remedies

ghts* and remedies under this Permit are cumulative and in

additloﬁ% rggfforded by law or equity or otherwise.

18.8 Language. Thf vord “Licensee” as used in this Permit applies to one or more persons
and regardless of gender, as the case may be. If there is more than one Licensee, their
obligations are joint and several. The word “persons,” whenever used, shall include individuals,
firms, associations, and corporations. The word “Parties” means State and Licensee in the
¢ollective. The word “Party” means either or both State and Licensee, depending on the context.

18.9 Invalidity. The invalidity, voidness, or illegality of any provision of this Permit does not -
affect, impair, or invalidate any other provision of this Permit.
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18.10 Applicable Law and Venue. This Permit is to be interpreted and construed in -
accordance with the laws of the State of Washington. Venue for any action arising ouf of or in
connection with this Permit is in the Superior Court for Thurston County, Washington.

18.11 Statutory Reference. Any reference to a statute means that statute as presently enacted
or hereafter amended or superseded.

18.12 Recordation. At Licensee’s expense and no later than thirty {3 0.% days after receivmg the
fully-effective Permit, Licensee shall record this Permit in the coungr m which the Property is
located Licensee shail mclude the parcel number of the uplan prop used in conjunction
1formation, including the
date of recordation and file number.

18.13 Modification. No modification of this Pe
both Parties. Oral representations or statements ¢o°
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18.15 Exhibits. All referenced exhibits are incorporated i in the Permit unless expressly
identified as unincorporated.

THIS AGREEMENT requires the mgnatlue of all Parties and is effective on the date of the last
. szgnatme below.

Approved as to form
This 2 day of July, 2013
Terence Pruit, Assistant Attorney General
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EXHIBIT A
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. PLAN OF OPERATIONS
o EXHIBIT B

1.  DESCRIPTION OF PERMITTED USE .
A. Existing Facilities. The Property contains open water with no improvements.
B- .

2. ADDITIONAL OBLIGATIONS

None
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Form revised: December 12, 2012

FISCAL NOTE FOR CAPITAL PROJECTS ONLY

Department: ' Contact Person/Phone; CBO Analyst/Phone:

| Parks and Recreation | Terry Dunning, 684-4860 | Jeff Muhm, 684 8049

Legislation Title: AN ORDINANCE relating to the SR 520, I-5 to Medina: Bridge Replacement
and HOV Project; authorizing the Superintendent of Parks and Recreation to execute and accept
from the State of Washington, Department of Natural Resources, on behalf of the City of Seattle,
an Aquatic Lands Easement, an Aquatlc Lands Lease and a Waterway Use Agreement at the
Washington Park Arboretum.

Summary and background of the Legislation: This legislation authorizes the Superintendent
of Parks and Recreation to enter into three agreements related to the Washington State
Department of Natural Resources Lands within the 6(f) boundary of the SR 520, I-5 to Medina:
Bridge Replacement and HOV Project.

The route for the redevelopment of SR 520 from Medina to I-5 requires converting portions of
the Arboretum Waterfront Trail and the Lake Washington Ship Canal Trail owned by the City
and University of Washington (UW) from park property to highway use. The trail propetties
were originally purchased and developed with funds from the federal Land and Water
Conservation Fund (LWCF); the City and UW were joint LWCEF grant recipients for the trail
projects. Section 6(f) of the LWCF Act requires property converted from park to non-park use
be replaced with like property. The replacement property must have similar recreational value as
the property taken out of park use and must be developed with park improvements consistent
with the taken property, mcludmg, in this case, water access to the ship canal. Companion
legislation deals with the conversion of a portlon of the 6(f) properties and the replacement

property.

This legislation refers to the remainder of the 6(f) project area. Two grants were awarded for the
Ship Canal Waterside Trail and the Arboretum Waterfront Trail; in 1966 for construction of a
‘boardwalk and water access facilities along Lake Washington in the Arboretum and East
Montlake Park (the Arboretum Waterfront Trail) and in 1985 for reconstruction of the boardwalk
segment of the Arboretum Waterfront Trail and installation of interpretive signs, along with
construction of a new trail (the Ship Canal Waterside Trail) from the Arboretum Waterfront Trail
through East Montlake Park to the Montlake Bridge. The total extent of park improvements

- developed with federal funds is referred to as the 6(f) project area and is depicted in Attachment
A. There is a federal requirement that all property within the 6(f) project area be under the
control of the sponsor for future management purposes. The three agreements with Washington
State Department of Natural Resources give the City control over the State Aquatlc Lands
managed by DNR within the project area.

- The following agreements, along with a brief description of each, are being authorized by this
proposed legislation:
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Aquatic Lands Easement: This agreement gives the City control over, upon, and under the real
. property at Washington Park Arboretum for Park purposes. The agreement allows the City to
use the property as a public park at no cost. Improvements include dirt and woodchip walking
paths. The agreement also obligates the City to replace all treated wood on the bridges, paths
and observation deck and renovate or replace existing docks, rafts, floats, wharves and piers by
October 31 2028.

Aquatic Lands Lease: This agreement gives the City control of the aquatlc lands within the
Washington Park Arboretum, which is a harbor area located in King County, Washington, for
Park purposes. The agreement allows the City to use the property as a public park and natural
area at no cost. Improvements include two bridges with concrete surface, multiple walking paths
with woodchip surface, a raised wooden observation deck, and an overwater path with decking
surface and support pilings. The agreement also obligates the City to replace all treated wood on
the bridges, patch and observation deck and renovate or replace existing docks, rafts, floats,
wharves and piers by October 31, 2028,

Waterway Permit: This agreement allows the City to use the aquatic lands commonly known
as Washington Park Arboretum, which is a waterway located in King County, Washington, from
State for Park purposes at no cost. The Property contains open water with no improvements.

This legislation creates, funds, or anticipates a new CIP Project.

X _ This legislation_doles not have any financial implications.

This legislation has financial implications.
Other Implications:

a) Does the legislation have indirect financial 1mphcat10ns, or long-term 1mphcat10ns"
No

b) What is the financial cost of not lmplementmg the legislation?
The DNR agréements are a Federal requirement of the Land and Water Conservation
Fund grants already received. If the City does not enter into these agreements we would
be out of compliance with an unknown ﬁnancial obligation to the City.

¢) Does this legislation affect any departments bes1des the orlgmatmg department?
. No

d) What are the possible alternatlves to the legislation that could achleve the same or
similar objectives? There are no current alternatives.
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¢) Is a public hearing required for this legislation?
No

fj Is .publication of notice with The Daily Journal of Commerce and/or The Seattle
Times required for this legislation? :
No. : '

g) Does this leglslatmn affect a plece of property‘?
Yes; a map is included.

h) Other Issues:
None

List attachments to the fiscal note below:
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City of Seattle
Office of the Mayor

September 10, 2013

Honorable Sally J. Clark
President '
Seattle City Council
City Hall, 2™ Floor

Dear Council President Clark:

I am pleased to transmit the attached Couneil Bill authorizing several agreements with the Washingtori
State Department of Natural Resources (WADNR) related to the State’s property in the Washmgton Park
Arboretum.

These agreements are necessary for the City to satisfy its obligations to the Land and Water Cons'ervation
program’s Section 6(f) reqmrements The City is obligated to meet these requirements because it accepted
LWCF grants on two occasions for the development of the Arboretum Lakeside Trail. The grant agreement
requires that grantees control all the property within the project area, In this case, some of the property
within the 6(f) prcgect area is owned by WADNR. These agreements give control of these lands to the City
of Seattle.

The discussion and work associated with this project has been ongoing for several years. These agreements
and their implementation will satisfy our federal obligations related to the Land and Water Conservation
program’s Section 6(f) requirements. Should you have any questions please contact Terry Dunning at 684-
4860.

Sincerely,

2 a5

Michael McGinn
Mayor of Seattle

ce; Honorable Members of the Seattle City Council

Michael McGinn, Mayor

" Office of the Mayor S : Tel (206) 684-4000
600 Fourth Avenue, 7" Floor Fax (206) 684-5360
PO Box 94749 TDD (206) 615-0476

Seattle, WA 98124-4749 _ mike.meginn@seattle.gov



