o o0 -1 (= NV i (O8] (] y—

[\ ) =] [ (o] (R0 | % B Y et o) — — — — —
= R e T N R o B = T B " I o R

NN
0~

f—
R

Bill Craven

FAS Port of Seattle Lease ORD
August 9, 2013

Version #3

CITY OF SEATTLE
ORDINANCE

COUNCIHL BILL \ |—l O’ ZD

AN ORDINANCE authorizing the Director of Finance and Administrative Services to enter into
a lease agreement with the Port of Seattle, a Washington municipal corporation, for yard
space to store jet grout spoils from the Elhott Bay Scawall Project, and ratifying and
confirming certain prior acts.

{ WHEREAS, Proposition 1 was put to the voters of the City, at an election held on November 6,

2012, for funding of the Elliott Bay Seawall Project; and
WHEREAS, 76.98% of voters approved Proposition 1; and -

WHEREAS; the project will generate up to 150,000 cubic yards of jet grout spoils during the life
of the project which will require testing, processing and storage; and

| WHEREAS, the City does not have adequate City-owned property permitted for such use that

will be ready for the project by the October 2013 start date; and

WHEREAS the City and the Port of Seattle (“Port”) have identified two alternative sites, Iocated
at 2900 Southwest Florlda Street or 3235 16" Avenue Southwest; and :

WHEREAS, the City and Port are continuing to work together to identify whigh site will best
suite each agency’s needs; and

WHEREAS, the City is continuing to negotiate the terms of a lease with the Port; and

WHEREAS, the City Council’s approval of this lease is required'under Seattle Municipal Code
Section 3.127.020.C.3 because the total square footage of unimproved land for open

storage purposes leased in one calendar year exceeds 18,000 square feet; NOW,
THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. The Director of Finance and Administrative Services, or his designee, is
authorized to execute for and on behalf of the City, a lease between the City of Seattle, as tenant,.

and the Port of Seattle, as landlord, generally in the form of Attachment 1, attached hereto and.
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identified as “Draft Lease Agreement between Port of Seattle and City of Seattle,” providing for

the City of Seattle’s tenancy and occupancy of up to 10 acres of Port of Seattle property.

. Section 2. The Directo_rl is further authorized to make technical, conforming or otherwise
nonmaterial changes and to negotiate material changes in the lease agreement and other ancillary
agreements or documents authorized to be executed herein; and to execute pursuant to this
ordinance that may benefit the City; and to execute, deliver, administer, perform, and enforce
suéh amendments and ancillary agreements or documents, and take such other actions as the
Director deems appropriﬁte or necessary 1o carry out the terms and provisions of, and complete
the transactions authorized by this ordinance. |

Section 3. The maximum area to be leased under this agreement shall be limited to no
more than 435,600 square feet (10 acres) at a monthly lease rate of not more than $0.20 per
square foot ($8,712.00/acre). The maximum term of the lease shall be for a period not to exceed
five years.

Section 4. The rental payments contemplated by the terms of the Icase agreement
authorized in Section 1 hereof shall be charged to the appropriate expenditureﬁ,ailoWance or
allowances in the budget of the Department of Finance and Administrative Sefvices and shall be
reimbursed to that Departﬁlent by fhe Seattle Department of Transportation.

o Section 5. This ordinance shéll téke effe(_:t and be in force 30 days after its approval by

the Mayor, but if not approved and returned by the Mayor within ten days after presentation, it

shall take effect as provided by Seattle Municipal Code Section 1.04.020.

Section 6. Any act consistent with the authority of this ordinance taken after its passage

and prior to its effective date is ratified and confirmed.

Form Last Revised: Jauary 16,2013 ‘ 2
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Paséed by the City Councilthe - day of , 2013, and

signed by me in open session in authentication of its passage this

day of , 2013,
President " of the City Council
Approved by me this day of , 2013.
Michael McGinn, Mayor
Filed by me this day of , 2013.
Monica Martinez Sfmmo_ns, City Clerk
(Seal) | o

|| Attachment 1: Draft Lease Agreement between Port of Seattle and City of Seattle
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DRAFT LEASE AGREEMENT

Between

PORT OF SEATTLE

And

CITY OF SEATTLE
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LEASE AGREEMENT

THIS LEASE AGREEMENT (the “Lease”) is made as of this day of
26 by and between the PORT OF SEATTLE, a Washington municipal corporation (“the
Port™}, and City of Seattle, a municipal corporation (“Lesses™).

For and in consileration of the mutual promises, covenants and conditions he;emaﬁer set
forth, the partles agree as follows:

SECT!ON L LEASED PREMISES Lo [Fnrmatted: Den't adjust space between Latin
and Asian text

1.1 Premises, The Port hereby leases to Lessee, and Lessee hereby leases from the
Por, the following described premises (“the Prerises™) located at the Port property commonly |
known as the C.EM. Site, a lepal description of which is aftached hereto as Exhibit A:

Approximately {-} acres which equates approximately (-.-) square fect of paved yard
space, comamonly referred to as a portion of the C.EM. Site, all as shown on the attached

BxhibitB
Subject to the z%ghts reserved to the Port in this Lease, the Port and Lessee %’l@t the
Premises are, and shall be deemed for all purposes to be, squate feet

12 Acceptance ofthe Premises. Lessee hes examined
Premises in their present condition and agrees to make any chardp
conform to federa, state and local EavK:;abie to Lesses;

es, accepts the
ttﬁ’rcmlses necessary to

1.3 Quiet Enjoyment. Sodong
to the specific provisions, coven
and agrees that the quiet and pg

Port.

-+ Formatted: Don't adjust space between Latin
and Asian text

Lease, Lessee has, upgn¥rittEinotice to the Port given not less ian ONE HUNDRED
TWENTY (1 20} d thhadRance of expiration of the initial (or extended) Lease term, the option
(4) additional ONE (1) year terms.

on. Ifthe Port shaﬂ be unabie for any reason to deliver possesston of the

be iiable for any damage caused thereby fo Lesses, nor'shall this Lease thereby

id or voidable, nor shall the term specified herein be in any way extended, but in such
essee shall not be lisble for any Rent until such time as the Port can deliver possession. If
sed shall, in the interim, take possession of any portion of the Premises, Lessee shall pay as
Rt the full rent specified herein reduced pro rata for the portion of the Premises not available
for possession by Lessee. If the Post shall be unable to deliver possession of the Premises at the
commencement of the term of this Lease, Lessee shall have the optionto terminate this Lease by
at least thirty {307 days’ written notice, unless the Port shaii deliver possession of the Premises
prior to the effective date of termination specified in such notice. If Lessee shall, with the Port’s
consent, take possession of all or any part of the Premises prior to the commencerient of the term
of this Lease, all of the terms and conditiors of this Lease shalf immediately become applicable, : .
with the exception that Lessee shall not be obligated to pay any Rent for the period prior to the
commencement of the term of this Lease unless otherwise mutuaily agreed.

SECTION 3; RENT + | Formatted: Don'l adjust space bebween Latin
and Asfan text

3.1.  Base Rent. Comunencing on the commencement date, Lessee agrees to pay as rent
{“Base Rent”) for the Premises the sum of AND /100 DOLLARS (% ) per
" month, plus applicabie taxes, :

3 R Attachment 1 to FAS Paort of Seatlle Lease Ordinance
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Base Rent is gne_mlly computed as follows:
sf @ $ fsthyr = § Ar+12=1% fmo.*

*plus ﬂiaplicable taxes.

The Base Rent shall be paid to the Port in advance on the first day of each and every month
during the term, at such place as the Port may designate, without any prior demand, and without
any abatement, deduction or setoff whatsoever, if the term commences on any day other than the
first day of a caleadar menth, Base Rent for any fractionai month shall be prorated based upon
the actual number of days in such fractional month.

32 Rent-Option fo Extend. In the event that Lessee exercises the First Option to
Extend set forth in Section 2.2, the Base Rent for the option term commencing on
2014 thra 2015 shall be per month, plus applicable taxes.

Base Rent for the option period is generally computed as follows:

sf@ hr+12 =38 fao

“*plus applicable taxes.

£ Second Option to
cing on
plus applicable taxes.

Extend set forth in Section 2.2, the Base Rent for the option te;

2015 thru 2016shalibe & ] K
Base Reat for the option p{c@és 'generaii 2 *s { F

33  Rent-Option to Extend. In the event that Lessee ﬁ{ (]
a3

ed &s follows:

34  RentOpfion to Bfend. 1l the event that Lessee exercises the Third Optionto
Extend set forth in Section 2.3] the’Base Rent for the option term commencing en
2016 thru 2017 Shigte - per month, plus applicable taxes.

Base Regt 1 lon peried is generally computed as foliows:

licab[e taxes.

W B 93.5  Rent-Option to Extend. In the event that Lessee exercises the Fourth Option to
Extend set forihk in Section 2.2, the Base Rent for the option term commencing on
2017 thru 2018 shall be : per month, pius applicable taxes.

Ar+12=3%§ Ao *

Base Rent for the option petiod is generally computed as follows;

sf@ Ar+i12=% fmo ¥

*plus applicable taxés.

36  Late Chames.

361 Lessee hereby acknowledges that late payment by Lessee to the Port
of Rent, or any portion theteof, or any other sums due hereunder will cause the Port to incur

4 Aftachment 1 to FAS Port of Seattle Lease Ordinance
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costs not otherwise contemplated by this Lease. Accordingly, if any installment of Rent, or any
portion thereof, or any other sum due from Lessee shall not be received by the Port within tea
{10) days after such amount shall be due, then, without any requirement for notice to Lessee,
Eessee shall pay the Port a late charge equal to 5% of such overdue amount. The parties agree
that such late charge represents a fair and reasonable estimate of the costs the Port will incur by
reason of late payment by Lessee. Acceptance of such late charge by the Port shall in o event
constitute a waiver of Eessee’s defauit with respect to such overdue amount, nor prevent the Port
from exercising any of the otherrights and remedies granted hereunder.

362 In addition fo the late charges provided for in this Scction, interest
shall accrue cn any unpaid Rent and/or other remuneration, or any other sums due hereunder, at
the rate of 18% per annum o1 the maximum rate provided by law, whichever is less, (“the
Default Rate”) from the date due until paid.

37  Useof Term Rent. The Post and Lessee agree that the term “Rent” shall mean and
refer collectively to sums denominated as either Base Rent, Percentage Rent (if any), Additional
Rent (if any) or any such other sums or charges otherwise payable by Lessee under the terms of
this Lease. Faiiure by Lessee to pay any sum denominated as Rent shall entitle the Port to pursue
any or all remedies specified in this Lease as welf as remedies specified in RGW Chapter 59.12
or otherwise allowed by law. &

SECTION 4: SECURITY

4.1  Security. No security will be required for this Le;

SEC’I‘%: LISEQF PREM%
5.1  Useof Premises. Lesfee sh@lluse the Pegmist stockpiling and processing of

jet grouting spoils fiom the Alas ay Seawai%%mje “Use”}and shall not use them for

any other purpose withoutth No later than thirty (30) days before
occupation of the Premises, thi : sttt perating Plan to the Post for approval.
The Port will respordd 5 ays of the submission. Once approved, the Operating
Plan shall become egath g Plan may be amended at any time
throughout the tegf en approval by the Lessee and the Post, but

z8sge shall occupy and use the entire Premises for the purpose set
forth in Section S 1 in'g fifgt-class manner continuously during the entire ferm of this Lease, with
the exception of temporaty, closures for such periods as may reasonabiy be necessary for repairs
Ssee’s reasonable control.

Lessee shall not use or occupy or permit the Premises or any part
e.d or occupied, in whole or in part, in 2 manner which would in any way: (i)
violple present or future Legal Requirements, (i) violate any of the covenants, agreements,
#¥and conditions of this Lease, (iii) violate the certificate of occupancy then in force
pect thereto, {iv) as will constituie a public or private nuisance, (v) impair, in the Port’s

i
cl%’ﬁ%ﬂnabla judgment, with the character, reputation or appearance of the Port, or {vi) occasion

discomfort, inconvenience or annoyance to either the Port or its adjoining tenants. For purposes
of this Lease, the term “Legal Requirements™ shall mean and refer to all laws, statutes and
ordinances including building codes and zoning regulations and ordinances and the orders, rules,
regulations and requirements of alt federal, state, county, ¢ity or other focal jurisdiction
departments, agencies, bureaus, offices and other subdivisions thereof, or any official thereof, or
of any other governmental, public or quasi-publie authority, which may be applicable to or have
jurisdiction over the Premises, or the sidewalis or streets adjacent thereto and all requirements,
obligations and conditions of all instruments of record on the date of this Lease,

523 Lessee shall net conduct or permit to be conducted without the prior
written consentof the Port, any auction, fire, bankruptcy, “going ot of business” or other
distress sates of any nature upon or from the Premises, whether voluntary, inveluntary, pursuant
to any assignment for the payment of creditors, or pursuant to any bankruptcy or ether
insolvency proceeding, unless ozdered by a court of competent jusisdiction.

[

Formatted: Don't adjust space bebwaen Lalin
and Asfan text
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53  ContinuingCompliance. Throughout the term of this Eease, Lessee shall, at its
own cost and expense, promptly and difigently observe and comply with: (i) all Legal
Requirements {including, without limitation, those rlating to environmental matters) and the
requirements of any fire insurace rating organization and all insurance companies writing
policies covering the Premises or any part or parts thereof; (i) all applicablerules and
regulations of the Port pestaining to the building or other realty of which the Premises are a part
now in existence or hereafter promulgated for the general safety and convenience of the Port, its
various tenants, invitees, ficensees and the general public; and (iii) all permits, licenses,
franchises and other authorizations required for Lessee’s use of the Premises or any part thereof
{iv) continued monitoring of the Use and comptiance inrelation to the Operating Pian. Lessee
shall comply with each of these whether or not they are now in force or at any time in the futute
may be passed, enacted, or directed.

54 ' Terminal Security.

541 Without limiting the penerality of either Section 5.2 or 5.3, Lessee
shall comply at all times with all local, state and federal laws, rules and regulations relating to
homeland security (“Security Laws™) applicable to the Premises or any larger faility of which
the Premises are a part. If the Premises, either directly or as a result of ifs locaifon within a larger
Port facility, are subject to a govemment-required security plan (“Security Jlan™, Lessee will
fully and promptly comply with the Security Plan. Lessee shall be solei% reShpnsible for all of its

costs of complying with any applicable Security Laws or Secusity Plg s any fines or
penaltiss incurred (whether by Lessee or the Port) as result of its mply with such
Security Laws or Security Plaa.

542 Lessee shalldbt—without the 'S ate, eXpress written

H Would either: (i) subject the
the'Premiscs §rg a part, to any Security Laws to which it

ée the ado fon of “orany material modification to, a

[iiSes, OT an l 1hty of which the Premises are a part

! remen 10n to its own costs of complying with

iehhent, LeSS sha further be responsible 1o the Port for any

Premises, or any larger facility o
is not already then-subject, or (ii)
Security Plan applicableto th
(together, “Additional Seg
-any Additienal Securi
costs it incurs in comply

55  No Lieps Lg si%\:'@mt dirgetly or indirectly create or permit to be created
T

andJ'{Jr o remain, a Lieny Premises, including any Alterations (as defined below in
‘%h nts or appurtenances thereto, except those Liens expressly

e Port, In the event any such Lien(s) have been created by or
permitted by Leﬁge dpjotation of this provision, Lessee sha# immediately discharge as of
otherwise allowed by law, any such Lien(s). Lessee shall, to the extent of’
avazlab]e shprobriations, also defond (with counsel approved by the Port), fully indemnify, and
Feee and harmless the Port from any action, suit or proceeding brought on or for the
enfpr@ementof such lien(s). As used in this Section, “Lien” shall mean and refer to any
inortg {6, dien, security intcrest, encumbrance charge on, piedge of, conditional sale or other

d
&
-]
a
o g
o
?
-,

\ { lager buildingandfor pmperty of which the ?remlses may be a part.

5.6  Signs No sign, symbols or other advertising matter shall be attached to or painted
on or within the Premises, including windows and doors thereof, without the prior written
approval of the Port. At the expiration or seoner termination of this Leass, all signs, symbols,
advertising matter or canopies placed on or in the Premises by Lessee shall be removed by
Lessee at its expense, and Lessee shall repair any damage or injury to the Premises and correct
any unsightly condition caused by the maintenance os removal of said signs or other advertising
matter,

SECTION 6: UTILITIES ‘——-{ Fommatta: Dot adfst spaco beeen Latin
an an

6.1  Utilities. Lessee shall be liable for providing all utilities necessaty for the
permitted use and shall pay throughout the term of this Lease, all charges for alf utility services
furnished to the Premises, including, but not limited to, light, heat, electricity, or equivalent,
natural gas, water, sewerage, recycling, garbage disposal and janitorial services. If

8 Altachment 1 to FAS Port of Seatle Lease Ordinance
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i ‘ restroomyshower and/or kitchen facilities are needed for the use of the Premise, all sewage from
1 these activities must be collected, contained and not allowed to enter the storm drainage
facitities, . .

62  Utility Interruptions. Lessee is responsible for the installation of the necessary
utility services, With respect to any utility service provided to the Premises as a part of any
jarger premises of which the Premises are a part, the Port shall have the right to shut down
electrical or other uiility services to the Premises when necessitated by safety, repairs,
alterations, connections, upgrades, reiocations, reconnections, or for any other reason, with
respect to any such wtility system (sirgularly or collectively, “Utility Work™), regardless of
whether the need for such Utility Work arises in respect of the Premises, any other part of the
building or fasger premises. Whenever possibie, the Port shall give Lessee no less than two (2)
days prior notice for such utility skutdown. The Port shall not be liable to Lessee for any fosses,
inctuding foss of income or business intermiption, resulting from any intermuptions or failure in
the supply of any utility to the Premises, except when such losses result from the Port’s gross
negligence,

SECTION 7: ALTERATIONS; OWNERSHIP OF CERTAIN INSTALLATIONS - [Pomtteiie:n Dont adjust space bebween Latin ]
an 3

7.1 Limitation on Alferations. Lessee shall make no changes, aifdTatfaps, additions,
sitbstitutions or improvements (collectively referred to as “Alterations” to%%gge ises, unless
Lessee shall first deliver to the Port plans and specifications for, and g hePort’s prior )
writien approval of, such Alierations. All such Alterations shall beflone al.essee’s sole cost and
expense and at such tismes and subject to such conditions as the B from time to time

designate,

imposed by the Port pursuant to 7 rany alte improvements pemnitted by the

Port shall be performed: (i) in a go d workm: r; (i1} in compliance with all Legal

Requirements; and (iii)ina % ich w111 n unreﬁsonably 1nterfere with or disturb othcr
ion, gl IR

72  Requirements forAll fons. Tn addzt%h? atd not in tieu of, conditions
©

tenants of the Port, In &d )
to the Port proof of insifangk, fopany and ati-contzfictors wurkmg on beha.lf of Lessee in the
. ‘ minimuns form and #Error! Reference source not found. Brrerl

rox! Refenence Source not found Brrest

n 'ts part to pay therefor, and shai not be emoved by Lessee
unless directed to do so in gp cctl 1 with any consent issued under Section 7.1 or pursuant to

73  Tradk . Lessee shall refain ownership of all equipment, trade fixtures
business equip ishings from time to time installed by Lessee at its expense. Lessee
may Temove, uch fixtures, equiprent or furnishings at any time during the term and shall
remove allfherdaEprior to the expiration of the term. Any such property ot removed at the

expirz%:o o term shall, at the election of the Port, become the property of the Port without -

nt to BesSee, or be deemed abandoned and removed by the Port, at Lessee’s expense.

n oval of such property, Lessee shall promptly repair any and all damage to the

es caused thereby and reimburse the Port for its costs and expenses in removing any such
not removed by Lessee and repaiting any such damage not repaired by Lessee; this

s¥enant shall survive the termination of this Lease, .

I 7 - SECTION 8: MAINTENANCE AND REPAIR - ( F:dnﬁttege:x?on't adjust space between Latin ]
al an

8.3 Maintenance and Repair by Lessee.

g.1.1 Lessee shall, at its sole cost and expense, keep the Premises; together
with all Alterations, equipment and instaffations; in good order, condition and repair at all times.
Lessee shall make all repairs and replacements (ordinary as wel as extraordinary, foreseen and
uaforeseen) which may be necessary or required so that at all times the Premises are in goed
order, condifion and repair. ‘Without limiting the generality of the foregoing, Lessee shall
perform their Use of the Premises based on fo the Operating Plar and shall net permit or suffer
any waste, damages, or disfigurement to or upon the Premises or any part thereof.

7 Altachimant 1 fo FAS Port of Seatile Lease Ordinance
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812 Lesses shall also keep the Premises, drive lanes and enfryways neat,
cfean and in sanitary condition, free from infestation of pests and conditions which might resuilt
in harborage for, or infestation of pests. As used in this Section, the werd “pests,” as used herein,
shall include without limitatien, rodents, insects, and birds in numbers to the extent that a
nuisance is-created. Lessee shall also be responsitle for all snow and ice removal refated to
ingress and egress to and from the Premises.

82  Maintepance and Repair by Port. The Port is under no obligation to undestake
4 maintenance rpairs to the Premises.

SECTION 9: TAXES ' Fotmatted: Dont adjust space belween Latin
. and Astan text

9.1  Payment of Taxes. Lessee shall be lizble for, and shall pay throughout the term of
this Lease, ail Heense fees and all taxes payable for, or en accountof, the activities conducted on
the Premises and all taxes on the property of Lessee on the Premises and any taxes onthe
Premises and/or on the leasehoid interest created by this Lease and/or any taxes [evied in lieu of
a tax on said leasehold interest and/or any taxes levied on, or measured by, the rentals payable
hereunder, whether imposed on Lessee or on the Port. With respect to any such taxes payable by
the Port which are on or measured by the Rent payments hercunder, Lessee shll pay to the Port
with each Rent payment an amount equal to the tax on, or measured by, thgtaiticutar payment.
All other tax amounts for which the Port is or will be entitled to mimbume&l’%fm Lessee
shall be payable by Lessee to the Port at least fifteen (5) days prior fp ates of the
respective tax amounts involved; provided, that Lessee shall be eqfl inimum of ten {10}
days’ written notice of the amounts payable by it, .

delinquency, any and all taxes and a3
other real or personal property play

Formatted: Don't adjust space between Latin
and Asfan text

exits, signs, drainage facili
special services provided b
propetly of which the P
Port’s right of contgp
modify from time tg 4
COIMMON: aregssal am thies; (ii) pohcc the commeon areas and famhtses, (111) change the area,
level, luca nd art

ped areas, and other areas, improvements, facilities and/or
for the general use, in common, of tenants of any farger ;
edare a part (“common areas and facilities™). Without limiting the
anagement, the Port specifically reserves the right to: (i) establish,

faciiiti y rowded Lesses is not deprived of reasonable access to is Premises, close all or
any pl rtlon f e common areas and facilities; and (v) do and perform such other acts in and to
the oh areas and facilities as, in the use of good business ]udgment the Port shall

me to be advisable with a view to the improvement of the convenience and use thereof by
Po and tenants of any larger propcrty of which the Premises are a part,

10.2_ Main Gate. The propetly is served by a common gate off of Harbor Avenue SW,
the location of which is indicated on Exhibit B (the “Main Gate™). The parties agree that the
Main Gate, shall remain closed except for when it is in active use, and only Lessee, the Port (as
permitted under the terms and conditionsof this Lease), or a tenant of the adjacent Pott owned
property shall have access via the Main Gate. The Port shalf be responsibk forthe maintenance
and operations of the Main Gate! .

; 103 License. All common areas and facilities which Lessee is permitted to use and

i occupy are used and occupied under a revocable license. I the amount of such areas or facilities

is revised or dimlinished, such revision or diminution shall not be deemed a constructive or actual
aviction, and the Port shall not be subject to ay liability, nor shall Lessee be entitled to any
compensation or reduction or abatement of Rent, '

8 Aftachment 1 {o FAS Port of Seaitle Lease Crdinance
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SECTION 11: INSURANCE AND INDEMNITY - [Formaﬂ:ed: Dot adjust space between Latin J
and Asfan text
111 Indemaity.

1111 The Port, its officers, employees and agents shall not be liable for any
injury (including death) to any persens or for damage to any property regardiess of how such
injury or damage be caused, sustained or alleged to have beensustained by Lessee or by others,
including but not liméted to all persons directly or indirectly smployed by Lessee, or any agents,
contractors, subeontractors, licensees or invitees of Lessee, as a resuit of any condition
(including existing or future defects in the Premises) or occurrence (including failure or
intermption of utility service) whatsoever mlated inany way to Lessee’s use or occupancy of the
Premises and of areas adiacent thereto..

1112 Lessee shall defend (with counsel approved by the Port), fully
indemnify, and hold entirely free and harmless the Port and its Commissioners, officers, agents
and employees from any and al loss, damages, expenses, attomeys’ foes, consultants® fees, court
costs and other costs for or from: (a) anything and everything whatsoever arising from the
condition the Premises or out of the cccupancy by the Lessee or subtenant, licensee, invitee or
concessionaire of Lessee; and (b} any accident, infury, death or damage to an arty however

caused in or about the Premises or upon the sidewalks adjacent to the Premji hether or not
caused by the negligence of Lessee or any third party; and {c) any faul¢ ge e by Lessee
or any sublessee, licensee, invitee or concessionaire of the Lessee o? witicer, agent,
employes, guest or invitee of ary such person; and (d) any failure ¢ ¢’s patt to comply
with any of the covenants, terns and conditions contained in thi ovided, however,
nothing herein shall require Lesses to indemnify the Port from nt, injury, death or

bners, officers, agents and
y covers actions brought by its

darnage arising out of the sole negligeng of the Port or it
employees. Lessee agrees that the fop#aothg indemrity
own employees, and thus Lessee i
51, as necessary to effectiate this

11313
event of the concuren
concessionaires, agg
Pog, its agents,
in injury or damag 3
construction, alteratiof
the Premises such that RCY
set forth it this Sectiol
officers, sublessees,

ited to the extent of Eessee’s negligence and that of Lessee’s
dgents, employees, contractors or Heensees, includingLessee’s
ourt costs, attormeys® fees, consultants’ fees and expenses incurred

; E LESSEE AND PORT AGREE AND ACKNOWLEDGE THAT
THIS ON IS THE PRODUCT OF MUTUAL NEGOTIATION. Lessee’s obligations
thigS€ction shall survive the expiration or carlier termination of this Lease, The

ity provided by the Lessee in Sections 5.5, 11.1,2,srd 11.1.3, 18.1, 19.7 and 20.2 areis
id &nly to the extent that they areitis penmitted ander RCW35.32,A090, If it shall be ﬁna.lly
detémined by a court of corpetent jurisdiction: that anythe indemnity provided by the Lessee in
this LeaseSestion-H--2 is prokibited by, or is inconsistent with, RCW 35.32A.090, the
indemnity shati, to the extent so determined (but only to such extent), be of no force oreffect and
the remainder of this Agreement shall not be deemed void er voidable by virtue of such
determination. The Port acknowledges that the Lessee has made no representation or warranty
as to the effectiveness of the indemnitiesy provided by the Lesses.

§i1.2  Insurance.

A, Prior to commencement of services under this Lease, Lessee at Lessee’s expense
shall procure and maintain a continugus program of commercial insurance, seif
insurance, or a combination of commercial and self-insurance that is acceptable o
the Port. .

g9 Attachment 1 to FAS Port of Seatlle Leass Ordinance



Bill Craven

FAS Port of Seatlle Lease, ORD Attt
August 14, 213

Version #1

B. I commercial insurdnce is utilized, Lessee shall submit to the Port a Certificate of
Insutance which shows that it has obtained the required coverage, at Lease inception
and annually throaghout the term of the Lease.

C. ¥ Lessee opts to self-insure, then Lessee shall submit to the Port a self“insurance
_ program summary that allows the Port to establish the solvency of the self-insurance
program, at Lease inception and annually throughout the term of the Eease.

D. The following coverage and limits shall be provided using commercial insurance,
self-insurance, or a combination of commercial and self-insurance,

1. Commercial General Liability insurance on ISO Form CG 00 0i 10 01 {or
equivalent) for third party property damage, bodily injury, personal and
adverising injury, and medica payments in an amousnt which is not less than
$2,000,000 per occurrence and $4,000,000 annual aggregate. The insurance
shall cover liability arising from premises, opemations, indeperdent contractors,
products completed opemtions, personal and advertising injury, and liability
assumed under art insured contract. The Post shall be named as an additional
insured on an endorsement that is approved by the Post.

ot not less than
or bodily injury and

2. Automobile Liability Insurance shall be provided in ang
$1,000,000 per occursence on a cotbined single limitbagi
property damage using ISO Form CA 0C 01 {or equitale

3. Property Insurance -  Evidence of property, i ghall be provided to
include coverage on a replacement basis for a Yements and Betterments

(Alterations) that the ee is entitled to 1 this [ease. The Port bears
no responsibility o ijtiy for any pergp

operty of the Lessee on the

Hrance. Lessee shall further obtain and keep in
force such other d6 } g rt may from time to time reasonably request for
the protection by inSiggf itset he Premises.

The timits of insurance s
changes in insuring pra
insurance products.

is Section shall be subject to periedic adjustment to refiect
ilar properties in the same geographic area and changes in

Insurance Policies.

11221 Insurance Companies. Insurance required hereunder shall
be in gittes duly licensed to transact business in the State of Washington, and maintaining
durj % the p?li term a General Policyholders Rating of *A-" or better and a firancial rating of
ptheter, as set forth in the most current issue of “Best’s Insurance Guide.” ’

11222 Policies Primary; Deductibles; Per Location Endorsement.
insurance to be carried by Lesses shall be primary to and not contribnztory with amy similar
insurance carried by the Port, whose insurance shall be considered excess insurance only. No
insurance tequired herein shall contzin a deductible or self-insured mtention in excess of $10,000
without the prior written consent of the Post. If at any time during the term, Lessee shall havein
full force and effect a blanket policy of commercial general liabiiity and umbreiia liability
insurance covering the Premises and other premises and/or properties of Lessee, such insurance
shall satisfy the requirements hereof, provided said policy contains a specific endorsement
providing a minimum amount of coverage applicable to the Premises equal to or greater than the
armennt required above (i.e. a “per location” endorsement),

11223 Termination; Renewal. No policy of insurance required
uader this Lease shall be cancelabie or subject to non-renewal or modification except after forty
five (45) days prior written notice to the Port. Lessee shall at least forty five (45) days prior to
the expiration of such policies, fistnish the Post with evidence of renewals or “insurance bindes™
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evidencing renewa! thereof, or the Port may order such insurance and charge the cost thereof to
Lessee, which amount shall be payable by Lessee to the Port upon demand.

11224 Evidence of Insurance. Lessee shall deliver, or cause to be
delivered, to the Por, certificates of insurance, additional irsured endorsements, loss payee
endorsements for properly insurance, waivers of subrogation and any other documentation or
endorsement that provides evidence of the existence and amounts of such insurance, the
inclusion of the Port as an insured as required by this Lease, and the amounis of all deductibles
and/or seif insurad retentions. Upon requestby the Port, Lessee shall deliver or cause to be
delivered to the Port, certified copies of the poticies of insurance that Lessee has purchased in
order for the Port to verify insurance coverage, limits, and endorsements or view any exclusions
to the Lessee’s insurance policies.

- 11225 . No Limitationaf Liability. The Hits of insurance rcquifed
by this Lease or as carried by Lessee shall not iimit the liabiiity of Lessee a0t relieve Lessee of
any obligation hereunder,

113__Waiver of Subrogation: Without affecting any other rights or remedies, Lesses
(for itseif and on hehalf of anyone claiming through er under it by way of subpgation or
otherwise) hereby waives any rights it may have against the Port, its officerd apagts and )
employees (whether i contzract or in tort) on account of any loss or dmag%cis ned fo Lessee
arising out of or incident to the perils required to be insured against Hil
Accordingly, Lessee shall cause each insurance policy required b
contain a waiver of subrogation clause. The effect of such rele
recover damages shall not be limited by the amount of insurance}
deductibles applicablethereto. {

ase, -
s, e tion 11.2 to further
waiter of the right to

or required, or by any

114 i X Hnut use the Premises in such a
manner as to increase the existing insurang® app e to the buildings or structures of

which the Premises are a part
amount of any resulting ipeto

50, hen at the option of the Port, the full
e Port with respect to the buitdingsor

rental day next theéf Brurring. '- .
I SEC@‘; DAMAGE OR DESTRUCTION i - Formatted: Don't adjust space between Latin }
and Asian text _
121 Premises are damaged by fire, the elements, earthquake, .
accident or other cas| tively, “Casualty™), the Port shall, except to the extent either
party has the right tb te this Lease under Section 12.2, use reasonable efforts to repair and
restore the Prem o sitbstantially their former condition to the extent permitted by then-
applicable Loag réments; provided, however, the Port’s oblipation to repair and restore

shal note e By Alterations or any of Lessee’s personal property, specifically including

Right to Terminate. The Port may elect to terminate this Lease in the event that

t%u . in its sole judgment, concludes that the damage to the Premises or any buildingsor
‘&Q%h es of which the Premises are a part cannot be repaired within thirty (30) days of the

%ualty (with the repair work and the preparations therefor to be done during regular working

hours on regular work days). In the event that the Port elects to terminate this Lease, the Port
shaif advise Lessee of that fact within thirty {30) days of the date of the Casualty and notify -
Lessee of-the date, not more than ninety (90) days after the Casualty, on which the Lease wil}
terminate,

123 Abatement of Rent Unless the casualty results from Lessee’s negligence or
breach of the terms of this Lease, the Base Rent and Additional Rent, if any, shall be abated for
any postion of the Premises that is rendered untenantable or inaccessible from the period from
the date of the Casualty through the date of substantial completion of the repairs to the Premises’
(or to the date of fermination of the Lease if either pasty shall elect to terminate the Lease). The
Port shall not otherwise be liable to Lessee for any loss in the use in the whole or any part of the
Premises {including loss of business) and/or any inconvenience or annoyance occasioned by the
Casualty, by any damage resulting from the Casualty, or by any repair, reconstruction or
restoration.
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124  Waiver, Except as specifically set forth in this Lease, Lessee hereby waives any
right that Lessee may have, under any applicable existing or future faw, to terminate this Lease in
the event of any damage to, or destruction of, the Premises or any buildings or structures of
which the Premises are a part.

SECTION 13: ASSIGNMENT AND SUBLEASE '——“[ l’u;n;:t‘te:lext Ben't adjust space between Laln ]
an an

13,1  Prohibition Lessee shall not, in whole or in part, assign, subiet, license or permit
occupancy by any party other than Lessee of all or any part of the Premises, withoutthe prior
writien: consentof the Port in each instance. Lessee shall at the time the Lessee requests the
consent of the Port, deliver fo the Port such information in writing as the Pert may reasonably
require respeciing the proposed assignee, subtenant or licensee including, without limitation, the
name, address, nature of business, ownership, financial responsibility and standing of such
proposed assignee, subtenant or licensee. Within twenty (20) business days after receipt of atl
reguired information, the Port shall, in its sole discretion, elect one of the following: {a) to
consent tosuch proposed assignment, sublease or license or (b} to refise such consent.

13.1.1 As a condition for the Port’s consent fo any assignment encumbrance
or sublease, the Port may require that the assignee, sublessee or licensee remitgirectly to the Port
ona monthiy basis, ali monies due to Lessee by said assignes, sublessee ot Heehgée (except with
respect to excess rentals otherwise due Lessee pursuant to Section 13.2), I%i , 4 condition
to the Port’s consent to any assignment, sublease or license of this Lg h&Premises shali be
the delivery to the Port of a true copy of the fully executed instru jignment, sublease or
license and an agreement executed by the assignee, sublessee o if form: and substance
satisfactory to the Portand expressly enforceable by the Port, Wi the assignee, sublessee or

% ibnstof this Lease and perform

1312 Inthee

of any ass ii] Essee and each respective assignor,
in tie payment and performance of the Rent,

thc Port may in each and every instance

rees that any sublease or license will contain a ]vaision n
ination whatsoever of this Lease then the subtenant or licensee,
iil attorn to the Port and the sublessee or licensee, if the Port so

S ept such attornment,
3,14 No assignment, subletiing or license by Lessee shall relieve Lessee of

ndler, Any purported assignment, subletting or license contrary fo the provisions hereof
offt consent shali be void, The consentby the Port to any assignment ot sublefting shall not
titute a waiver of the necessity for such consent to any subsequeat ssignment or subletting,

13.1.5 Lessee shall reimburse the Port in the sum of Five Hundred Dollars
($500.00) plus any reasonable professionals’ fees and expenses incurred by the Pott in
connection with any request by Lessee for consentto an assignment, subietting or license.

i32 Excess Rental If in connection with any assignment, sublease or license, Lessée
receives rent or other monetary consideration, either initially or over the term of the assignment
or sublease, in excess of the Rent cdled for hereunder, or in case of the sublease of a portion of
the Premises, in excess of such Rent fairly allocable to such portion, after appropriate
adjustments to assure that all other payments called for hereunder and out-of-pocket
expenditures, operating costs or concessions incurred by Lessee in connection with such
3 ] assignment, sublease or license, are appropriately taken into account, Lessee shall pay to the
g Port, as Additional Rent hereunder seventy-five percent (75%) of the excess of each such
payment of rent or other consideration received by Lessee after its receipt.
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133 Scope The prohibition against assighing or subletting contained in this Section 13
shall be construed ® include a prohibition against any assignment or subletting by operation of
iaw. Furthermore, for purposes of this Section 13, any sale, transfer or ether disposition in the
aggregate of fifty percent (50%) or more of the equity ownership in Lessee (i.e. stock with
respect éo fenant corporation, partnership interests with respect to a tenant partnership, ete.) shaif
be deemed an assignment. If this Lease be assigned or if the underlying beneficial interest of
Lessee is transferred, or if the Premises or any part thereof be sublet or occupied by anybody
other than Lessee, the Port may collect Rent from the assignee, subtenant or occupant and apply
the net arnount colleded o the Rent herein meserved and apportion any excess Rent so collected
in accordance with the tenms of Section 13.2, but no such assignment, subletting, occupancy or
coliection shall be deemed awaiver of this covenant, or the acceptance of the assignee, subtenant
or eccupant as terant, or a release of Lessee from the further performance by Lessee of
covenants on the part of Lessee herein contained. No assignment or subletting shall affect the
continuing primary liabiiity of Lessee (which, following assignment, shall be joint and sevesal
with the assignee), and Lessee shali not be released from performing any of the tems, covenants
and conditionsof this Lease. .

SECTION 14; DEFAULT : . - [ Fonmatted: Don't adjust space between i.atiL]
. . and Asian text
14} Befaults. Time is of the essence of this Lease. The occurre {c;g%‘y one Of Rore
of the following events constitutes a default of this Lease by Lessee wi otlt notice from

the Post:

14.1.1 The vmaﬁng or abandonment of thed s Lessee,

14.1.2 The failure essee to make g
payment required by this Lease, whepfdui A

1413 Thef: {?
or agreement to be observed dPpgr!

14.1. - by Thessee of a petition in bankruptcy, Lessee being
ad;udged bankmpt or msnlve by?asdy court, a receiver of the property of Lessee being
B by or against Lessee, Lessee making an assignment for the

benefit of creditors, of 48P okgeding being commenced to foreclose any mortgage or other lien
on bessee i j ¥ emiscs or on any, personal properiy kept or maintained on the

Whenever any default (other than a defaultunder Section 14.1.5
hlch termination of this Lease shall, at the Port’s option, be effective immediately
g‘%ﬁ er notice) continues unremedied in whole or in part for thirty (30) days after written
provided by the Port to Lessee {or for ten (10) days after writter notice in the case of

ult for failure to pay any Rent, or other required payment when due), this Lease and aii of
Lessee s rights under it will automatically-terminate if the written notice of defaulf so provides.
Upon termination, the Port may reenter the Premises using such force as may be necessary and
remove all persons and property from the Premises. The Port will be entitied to recover from
Lessee all unpaid Rent or other payments and damages incutred because of Lessee’s default
including, but not limited to, the costs of re-letting, including tenant improvements, necessary
renevations or repairs, advertising, leasing commissions, and attomey’s fees and costs
(“Termination Damages™), together with interest on all Termination Damages at the Default
Rates from the date such Termiration Damages are incurred by the Port until paid.

- 1422 In addition to Termination Damages, and notwithstanding termination
and reentry, Lessee’s liability for all Rent oz other charges which, but for termination of the
Lease, would have become due over the remainder of the Lease temn (“Future Charges™) will not
be extinguished md Lessee agrees that the Port wil be entitled, upon termination for defaul, to
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coitectas additional damages, a Rental Deficiency, “Rental Deficiency” means, at the Port’s
election, either:

14221 Arn amount equal to Future Charges, less the amount of
actual rent, if any, which the Port receives during the remainder of the Lease term from others to
whom the Premises may be rented, in which case such Rental Deficiency wili be computed and
pavable at the Port’s option either

14.22.1.1 In an accelerated lump-sum payment; or

14,2212 In monthly instaliments, in advance, on the first day of
each calendar month following termination of the Lease and continuing until the date on which
the Lease term would have expired but for such termination, and any suit or action brought to
coliect any portion of Rental Deficiency attributable to any particular month or menths, shall not
in any manner prejudice the Port’s right to collect any portion of Rental Deficiency by a similar
proceeding; or -

14222 An amount equat to Future Charges less the aggregate fair
reatal value ofthe Premises over the remaining Iease term, reduced to presentsborth, In this
case, the Rental Deficiency must be paid to the Port in one lump sum, on dei and will bear
interest at the Defauit Rate until paid. For purposes of this subparagraph, “presenbworth” is

bﬂ'@r jscount rte then
0 :

) r" in this Lease, the

compuied by applying a discount mte equal to one percentage point a
in effect at the Federal Resefve Bank in, or ciosest to, Seattie, Wasld

1423  Yfthis Lease is terminated for defaul

‘Port shall use reasonable efforts to re-lejfhe Premises in wi jifpart, alone or together with
other premises, for such ferm or temy ich may be gre 45 than the period which
otherwise would have constinted f ‘%}alan of the I%gse t¥g), for such use or uses and,
otherwise en such tems and conditig BT i discretion, may determine, but the

5 as the Po
Port will not be liable for, nor ; ip
for any failure by the Po
apon such re-letting,

tons §inder this Lease be diminished by reason
sHailures by the Port to collect any rent due

14 itiof ghts granted by Section 7.3, if upon any reentry
permitted under tiiy personal property upon the Premises, the Port, in
its sole discretion, ma ore the personal property for the account and at the expense
of Lessee. In the event the 5bs to remove and store such property, it shall take ’
reasonable steps to noti -"' “the Port’s action. Al risks associated with temoval and
storage shall be on LQ%%“ ee shall reimburse the Port for all expenses incurred in

connection with retho storage as a condition to regaining possession of the personal
ight to sell any property which has been stored fora penod of 30 days

reasongbh ay’s feas), second to the payment of storage charges, and third to the payment
of an oﬂz% bunts which may then be due and owing from Lessee to the Port. The balance of
if anry, will then be paid to Lessee.

143  Remedies Cumulative, All rights, options and remedies of the Port centained in

% Lease shall be construed and held to be distinct, separate and cumulative, and no one of them
shall be exclusive of the other, and the Post shall kave the right to pursue any one or all of such
remedies or any other remedy or relief which may be provided by law or in equity, whether or
not stated in this Lease.

‘ SECTION [5: TERMINATION OTHER THAN FOR DEFAULT Ftr:ldm:nhatbefm Don't adjust space between LatU
a an

15.1  Major Capital Fmprovement, In the event that the Port, at its sole discretion, shall
require the use of the Premises for a major capital improvement for public orprivate use in
connection with the operation of the business of the Port, then this Lease may be tenminated by
the Port by written notice delivered or mailed by the Port to Lessee not less than one hundred
twenty (120) days before the termination date specified in the notice, If Lessee is not in default
under any of the provisions of this Lease on the effective date of such termination, any Rent
prepaid by Lessee shall, to the extent atlocable to any period subsequent o the effective date of
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the termination, be promptly refunded to Lessee. Lessee shall not be entitled to any
compensation at termination for the bargain vatue of the leaseholdor any relocation expenses.

152 Condemnation.

1521 Total Taking. In the case of a taking by eminent domain of either all
of the Premises or such portion of either the Premises or any buildings or structures of which the
Premises are a part as shall, in the Port’s sole judgment, be required for reasonable use of the
Premises, this Lease shall terminate as of the date of such taking. If Lessee is not in default under
any of the provisions of this Lease on said date, any Rent prepaid by Lessee shall, to the extent
atiocable to any period subsequent to the effective date of the termination, be promptly refunded
to Lessee.

1522 Partial Taking. In the case of a taking of portion of the Premises or
any buildings or structures of which the Premises are a patt as shall not, in the Port’s sole
judgment, be required for reasonable use of the Premises, this Lease shall continue in full force
and effect, and the Base Rent shall, as of the date of such taking, be equitably reduced based on
the proportion by which the Premises (but not the buildings or structures of which the Premises
are a part) is reduced.

a}l decisions mgarding
e sole discretion of the
ating public use and
necessity or and request for immedig] ession), and 1 take no actions or steps
which interfere with the Port’s ab ity 1o cofttrol the b %f he emingnt domain proceeding.
Notwithstanding the foregoing, no e considered to be a waiver or
as:ug,nment by Lessee of any stan ¢ payments or reiocation advisory

services which may be eminent domain proceeding,

/152 erm “eminent domain” as used in this Section
15.2 shail includig fioperty by, through or under any governmental or
quasi-govemmentdh ase or acquisition inlieu thereof.

153  Coun Decreg. ent that any court having jurisdiction i the matter shall
render a decision which hasihi nal and which will prevent the performance by the Port of
any of its obitgatlons 1 ease, then either pasty hereto may terminate this Lease by
written notice, and @ l%{% 1 obilgatmns hereunder (with the exception of any undischarged
nghts and obhg iong thabaccrued prior to the effective date of termination) shall thereupon
s not indefaulf under any of the provisionsof this Lease on the effective
on, any Rent prepaid by Lessee shall, to the extent allocable to any period
e effective date of the temmination, be promptly refunded toLessee. Lessee is not
ompensation at termination for the bargain value of the leasehold.

2

SECTION 16; ACCESS; EASEMENTS . . [;m;ue:;&m adjust space bebwesn Latin J
al &

a3 Access to Premises. The Port shall have the right to show the Premises at all
reasonable times duting business hours of Lessee to any prospective purchasers, tenants or
mortgagees of the same, and may at any time enter upon the Premises, or any part thereof, for the
parpose of ascertaining the condition of the Premises or whether Lessee is observing and ’
performing the obligations assumed by it under this Lease, all witheut kindrance or molestation
from the Lessee. The Port shall also have the right to enter upon the Premises for the putpese of
making any necessary repairs and performing any work that may be necessary by reason of
Lessee’s failure to make amy such repairs or perform any such work. The above-mentioned rights
of entry shall be exercisable upon request made on reasonable advance notice to Lessee (except
that no notice shall be required in the event of an emergency) or an authorized employee of
Lessee at the Premtises, which notice may be given orally.

62 Fasements,
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16.2.1 The Parties recognize that the Port facilities are confinuously being

* modified o improve the utilities, services and premises used and provided by the Port. The Port
and its authorized utility service providers are hereby granted a continuouseasement or
easements that the Port believes is necessary within the Premises of Lessee, without any
additional cost to the Port for the purposes expressed hereinabove. The Port, its authorized utility
service provider, and their respective agents, shali have the right to enter the Premises of Lessee,
and to cross over, construct, move, reconstruct, rearange, alter, maintain, repair and operate the
sewer, water, and drainage lines, the electrical service, the roadways (specificafly including
routes of ingress and egress) and all other services and facilitics required by the Port for its own
use, Provided, however, that the Port by virtue of such use, does not substantially deprive Lessee
from its beneficial use or occupancy of its leased area for an unreasenable period of fime, not to
exceed thirty {30} working days, without consent of Lessee.

1622 in the event that the Port permanently deprives Lessee from such
beneficial use or occupancy, then an equitable adjustment in Rent, or in the costrequired to
modify its Premises to allow the Lessee to operate its business, will be negotiated and paid by the
Port to Lessee. In the event that such entry by the Port is temporary in hature, then the Port shaf
reimburse Lessee for the cost required to modify its Premises forthe terrporary period that
Lessee is inconvenienced by such Port entry. The Port wilf not be responsibigdd Lessee forany

SECTION i7: NONWAIVER; RIGHT TO PER

reduced efficiency or loss of business occasioned by such entry. %

Formatted: Dont adjust space between Latin
and Asian text

gonies by the Port from
fanner shall (i) reinstate,
bfore given to Lessee,
ort (0 anfur € gythent of any Rent and fees then
) a%filt'l%?ﬁght of the Port to recover

or remedy; it being agreed that

"17.1  Receipt of Monies Following Termination, No
Lessee after the termination or cancellanon of this Lease in any

(iii) operate as a waiver of the rights,f
due or thereafter falling due; or (i
possession of the Premmes by Dro

possession of the Prem & Port may dejnand Feceive and collect any monies due, or
thereafterfallmg dyes PfeECting such notice, proceeding, suit, action or

' ted shall be deemed to be payments on account of
Bility hereunder,

f B he failure of the Port to insist in any one or more
instances, upon a strict perfoy; of any of the covenants of this Lease, or to'exercise any

be constrzed as a waiver of or relinquishment for the future of
nant, or the right to exercise such option, but the same shall

force and effect. The receipt by the Port of the Rent or fees, with
knowledge ﬂhe ach of any covenant kereof shall not be deemed a waiver of such breach,
and no wal he Port of any provision hereof shall be deemed to have been made unless
cxpre 3 :tmg and signed by the Port. The consent or approval of the Port to or of any act

the performanceo uc 0V

by [.efsee requiring the Port’s consent or approval shali not be deemed to watve or render
the Port’s consent or approval to or of any subsequents;mllar acts by Lessee.

173 No Waiver of Rent. The receipt by the Port of any instaliment of Rent or of any
dunt shall not be a waiver of any Rent or other amount thea due.

174 Application of Paymems. The Port shall have the dght to apply any payments
made by Lessee fo the satisfaction of any debt or obligation of Lessee to the Port, in the Port’s
soie discretion and regardless of the instructions of Lessee as to application of any such sum,
whether such instctions be endorsed upon Lessee’s check or otherwise, unless otherwise
agreed upon by both parties in writing, The acceptance by the Port of a check or checks drawn
by others than Lessee shall in no way affect Lessee’s liability hereunder aor shall it be deerned
an approval of any assignment of this Lease or subletting by Lessee,

17.5  Port’s Right to Perform. Upon Lessee’s failure to perform any obligation or make
any payment sequired of Lessee hereunder, the Port shadi have the right (but not the obligation)
to perform such obligation of Lessee on behalf of Lessee and/or to make payment on behalf of
Lessee to such parties. Lessee shall reimburse the Port the reasonable cost of the Port’s
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performing such obllgatmn on Lessee's behalf, including reimbursement of any amounts that
may be expended by the Port, plus interest at the Defanlt Rate.

SECTION 18: SURRENDER AND HOLDING OVER . [Fn;ma]tbed Dont adjust space between Latin ]
and Aslan text

18.1  Sumrender. At the expiration or seoner termination of this Lease, Lessee shall
promptly: (i} surrender possession of the Premises to the Port in the same condition in which
received (or, if alfered, then the Premises shall be retumed in such altered condition unless
otherwise directed), reasonable wear and tear excepted and if) defiver to the Port all keys that it
may have to any and all parts of the Premises. If the Premises aze not surrendered as provided in

| this Section, Lessee shall, to the extent of available appropriations. indenmify and hold the Port
" harmless against loss or liability resuiting from the delay by Lessee in so surrendering the
Premises, including, without limitation, any claims made by any succeeding occupant founded
on such delay. ’

182 Holding Over, If Lessee, with the consent of the Port, holds over after the
expiration or seoner termination of this Lease, the resulting tenancy will, unless otherwise
mutually agréed, be for an indefinite period of time on a month-to-month basis. During such
mongh-to-month tenancy, Lessee shall pay to the Pord, at the Port’s sole discg%g%ihe same

rental rate thet was in effect immediately prior to the month-to-month tena es 150% .
Lessee will continue to be bound by all of the additional provisions of th is ofar as they
may be pertineat.

d spaintain “For Rent”
\td"the expiration or sooner

183  ForRentSigns. The Porl shaff have the right top)
signs in conspicuous places on the Premises forninety (90) day 3D
termination of this Lease 3

SECTION Formatted: Don't adjust space between Latin

[and Asian text ]

19.1  Definitions «
related focal,.state or fedeggl lay
final order of any courlgl
Substances” as used

| in any manner that could be a detriment to the Premises or
in violation of any Law or Regtitatidn. Lessee shal! not allow any Hazardous Substances to

lease of any Hazardous Substances into adjacent surface
waters, soils, underg ters or air. Lessee shali provide the Port with Lessee’s USEPA

Generator A g&rous Waste Reports, environmentally related regulatory permits or
approvals visions or renewals) and any correspondence Lessee receives from, or
provig governmental unit or agency in connection with Lessee’s hardling of Hazardous
Subs e presence, or possible presence, of any Hazardous Substance on the Premises.

@ Violation of Environmental Law, If T essee-or-the-Premises; is in violation, or

ss8eds use of the Premises causes the Premises to be in violation, of any Law or Regulation

ficerning the presence or use of Hazardous Substances or the handling or storing of hazardous
wastes, Lessee shall promptly tzke such action as is necessary to mitigate and correct the
violation. If Lessee does not act in a prudent and prompt manner, the Port reserves the right, but
not the obligation, to come onto the Premises, to act in place of the Lessee (Lessee hereby
appoints the Port as its agent for such purposes) and to take such action as the Port deems
necessary to ensure compliance or to mitigate the violation. If the Port has a reasonable belief
that Lessee is in violation of any Law or Regulation, or that Lessee’s actions or inactions present
a threat of violation or a threat of damage to the Premises, the Port reserves the right to enter
onto the Premises and take such corrective or mitigating action as the Port deems necessary, All

‘ costs and expenses incarred by the Porf in connection with any such actions shall become

E immediately due and payable by Lessee upon presentation of an invoice therefor.

4 194  Inspection; Test Results Lessee shall permit the Port access to the Premises at
arty timme upon reasonable notice for the purpose of conducting environmental testing and
inspecting at the Port’s expense. Lessee shall not conduct or permit others to conduct
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|

environmental testing on the Premises without fist obtaining the Port’s written consent. Lessee
shait promptly inform the Port of the existence of any environmentat study, evaluation,
investigation or results of any environmental testing conducied on the Premises whenever the
sate becomes known to Lessee, and Lessee shafl provide copies to the Port,

195 Removal of Hazardous Substances. Prior to vacation of the Premises, in addition
1o all other requirements under this Lease, Lessee shall remove any Hazardous Substances placed
on the Premises during the term of this Lease or Lessee’s possession of the Premises, and shall
demonstrate such removal to the Port’s satisfaction This remeval and demonsiration shail be a
condition precedent to the Port’s payment of any Security to Lessee upon tnrmmation or
expiration of this Lease.

196 Remedies Not Exclusive. No remedy provided herein shali be deeted exclusive.
In addition to any remedy provided above, the Port shall be entitled to full reimbursement from
Lessee whenever the Port incurs any costs resulting from Lessee’s use or management of
Hazardous Substances on the Premises, including but not limited to, costs of clean-up or other
remedial activities, fines or penalties assessed directly against the Port, injuries to third persons
or other properties, and loss of revenues resuiting from an inability to re-lease or market the
property dug to its environmental condition (even if such loss of revenue occyd after the
expiration or earlier termination of this Lease).

pvided in this

gss from any and all
sses, and expenses,
d ng attorneys’ fees, costs

19.7  Environmental Indemnity, In addition o all other inde
Lease, Lessee agrees to defend, indemnify and hold the Port fies 3
claims, causes of action, regulatory demands, liabilities, fines,
including without Himitation cleanup or other remediai costs (and iny

discovery of any Hazardous Sub.
Substance from the Premises to of
(1) made, commenced or ing
incurred after the expiratjo

_J

rmer SSI Property, entered into between the State of Washmgton
Dep ks cology and the Port of Seattle on February 22, 1995, which is still in effect on

the % essee further acknowliedges that the Port is reiymg on Lessee’s strict and :
co g.gofnpliance with the terms of the Operating Plan, prepared as specified in Paragraph - N

en, treatment system, and monitoring system installed under this Consent Decree. Failure

%ﬁ} this leae, in order to ensure continued operation and maintenance of the containment
1

o ¢omply with the Operating Plan may trigger the environmental indemnity provisions of
Paragraph [9.7.

SECTION 20: MISCELLANECQUS ”{ Fumtte?égun‘t adjust space between Latirj
an ian

20.f  Natice. Ali notices hereunder shall be in writing and shali be defiversd personally,
by certified or registered mail, by facsimile or by recognized ovemight courier addressed as
follows;

To Lessor:

Port of Seattle

Attention: Lease Administration
P. 0. Box 1209

2711 Alaskan Way
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Seattle, WA 98111
Facsimile: (206) 787-3280
For paymenis oniy, the following mailing address shouid be used:
Port of Seattle ‘
P. 0. Box 34249
Seattle, WA 98124-1249

To Lessee:

City of Seattle Finance and Administration
Atin: Property Management

700 5" Avenue, Suite 5200

Facsimile; (206) 684-8391

or to such other respective addresses as either party hereto may hereafter from time to time
designate in writing. Notices shall be deemed delivered (i) when personally debivered; (if) on the
third day after mailing when sent by certified or registered mail and the posm&%afﬂxcd by the
United States Postal Service shall he conelusive evidence of the date of méiing; {1ii) on the date
transmitted by facsimile, if the facsimile is confimed received; or (zv
after deposit with a recognized ovemnight curier if deposited in ti it overnight delivery
by such courier as determined by its posted cutofftimes forre rgs for overnight
delivery to the recipient.

ided for notic Be deliverad by regular mail

Payments may be made in the manne: i )
ma reguldg mailgpodtage prepaid) shall be deemed

(postage prepaid); provided, paymeft

202 DBrokers. The P i it to theother that it has had no
discussions, negotiatio) i ith any real estate broker or agent in connection
with the negotia.tion aWs of no other real estate broker or agent who is
i er's fee in connection with this Lease. The Port and
Driaiibns, 2ach agree to indemnify and hold the other
11 clafms, demands, losses, Habilities, lawsuits, judgments,

It limitation, attomeys® fees and costs) with respect to any
oimpensation alleged to be owing on account of such party’s
dealings with any real estate broker or agent, This Section is not
arties and shall not be deemed to give any rights to brokers or

orsent. Whenever the Port’s prior consent or approval is required by this Lease,
t be unzeasonably defayed but may, uniess otherwise specificatly provided by
granted or denied in the Port’s sole and absolute discretion.

2204  Wireless Devices. Lessee shall not install any wireless devices and/or transmitters
‘or about the Premises withiout the prior written consent of the Port and subject to any and all
conditions in such consent, Lessee specifically grants to the Port the power to regulate and
control the use of unlicensed frequency bands (including, but not limited to, FCC Part 15
Subpart C, FCC Part 15 Subpart D (both asynchrenous and Isochonous), IEEE 802.11 and
BlueTeoth (ISM), and FCC UNI 1 and UNH 2 (IEEE 802.11a)) on or about the Premises.

20.5 Relationship to the Port and Lessee. Nothing contained herein shall be deemed or
construed as creating the relationship of principal and agent, partnership, or joint venture
partners, and no provision contained in this Lease nor any acts of Lessee and the Port shall be
deemed fo create any relationshipother than that of Lessee and the Port.

20.6  Timg. Time is of the essence of each and every one of Lessee’s obligations,
responsibilities and covenants under this Lease.

20,7 Recozding Lessee shall not record this Lease or any memorandum thercof
without the Port’s prior written consent
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2¢.8 Subordination, Attornment. Unless otherwise designated by the Port, this Lease
shall be subordinate to all existing or future mortgages and deeds of trust on the Premises or any
{arger property of which the Premises may be a part, and to all extensions, renewals or
replacements thereof., Within: ten (10) days of the Port’s request, Lessee shall execute and deliver
al} instiwment or certificates which may be necessatry or appropriate to reflect such
subordination. Notwithstanding the foregoing, Lesses shall not be required to subordinate to
futire mortgages or deeds of trust unless the mortgagee or beneficiary under the deed of trust
agrees that if it becomes the owner of the poperty, it will recognize the Lease as long as Lessee
is not in defautt. Within ten (10) days of the Port’s request, Lessee shall also execute and deliver
to third parties designated by the Port an estoppel cetificate or letter in the form requested by the
Port or any lender the comrectly recites the facts with respect to the existence, terms and status of
this Lease. Lessee agrees to attom to any successorto the Port following any foreclosure, sale or
transfer in lieu therof.

209 Prometion of Port Commerce. Lessee agrees that throughout the term of this
Lease it will, insofar as practicable, promote and aid the movementof passengess and freight
through facilities within the territotial limits of the Port. Lessee further agrees that all incoming
shipments of cormedities that it may be able fo contsol or direct shall be made fhrough facilities
within the territorial limits of the Port if there will beno resuiting cost or timgglisadvantage to
Lessee.

20.10 Nendiscrimination — Services.

20,1061  Lesseeagrees that it will not discri
against any person or persons because of race, sex, age, creed,

geregation or ofherwise
ffational origin in
bof the faml;ty herein
3 a;mns and activities provided

@ompliance with the provisions of this
= the event of such noncompliance, the

ance, may terminate this Lease, or may pursue

thereby.

20102 1tip
clause shall constitute a1
Port may take approprigh
such other remedieg

yment. Lessee covenants and agrees that in all matiers

JLease, Lessee shail 4 ail times conduct itsbusiness in a

ndhondiseriminatory treatment of all persons without respect
onal origin and, in particular:

pertaining to the perfof
manner which assures fairg
to race, sex, age, color,

20.1 x hessee will maintain open hiring and empioyment practices and will |
welcome apph iqns foremployment in all positions fram qualified individuals who are
member of ot ermmonﬂe,s and

Lessee will comply strictly with all requirements of applicabie
s [ocal laws or regulatlons issved pursuant thereto relating to the establishment of
tory requirements in hiring and employment practices and assuring the service of

no imi
!lf% T customers without discrimination as to any person’s race, sex, age, creed, color or
rfional origin.

20432012 Federal Maritime Commission Regulations. This Lease may be subject to
the Shipping Act of 1984, the Shipping Act of 1916, the Ocean Shipping Reform Act of 1998,
and their respective implementing regufations. No future emendment or modification o this
instrument witi be effective until the appropriate procedures, if any, have been completed in
accordance with the proceduses of the appropriate federal agency which has jurisdiction over the
Shipping Acts.

| 20442013 Joint and Several Liability. Bach and every party who signs this Lease,
other than 'in a representative capacity, as Lessee, shall be jointly and severally liable hereunder.
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H is undesstood and agreed that for convenience the word “Lessee” and verbs and pronouns in
the singular number and neuter gender are uniformly used throughout this Lease, regardless of
the number, gender or fact of incorporation of the party who is, or of the parties who are, the
actual [essee or lessees under this agreement.

20452014 Captions. The captions in this Lease are for convenience only and do not
in any way limit or amplify the provisions of this Lease,

20:4620.15  Governing Law, Venue. This Lease shall be construed under the laws of
Washington. Exclusive jurisdiction and venue for any action relating hereto shall be in the state
or federal courts located in King County, Washington, ’

or cireumstances other than those as to which itis held invatid
affected thereby and shali continue in full force and effect.

within the scope of any indemni in thi gisee shali, at the Port’s option,
to the Port.

20202008
exhibits attached here
terms, oblipatio
amendment of this'sg
writing signed by bol

20212009 ExhiBis®Bahithits A, Band are attached to this Lease after the

signatures and by this @%‘&mmmnmeﬂ herein.

SECTION 21 SIGNATURES

Hents. This Lease, together with any and ati

¢ agreement betweon the parties, There are no
jons gther than those contained herein. No modification or
ighor effective unless evidenced by an agreement in

CITY OF SEATTLE

By:

Formatted: Don't adjust space between Latin
and Aslan text

J

Tts:
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STATE OF WASHINGTON 3
yss

COUNTY OF KING )
On this ___ day of »20 before me persenally appeared .
. to me known io be the of the PORT

OF SEATTLE, the municipal corporation that executed the within and foregoing instrument, and acknowledged satd
instrument to be the free and voluntary act and deed of said corporation, for the uses and purposes therein
mentioned, ard on ozth stated that sthe was authorized to execute said instrument.

In Witness Whereof ¥ have bereunto set my hand and affixed my official seal the day and year first above

" written,

{Signature}

{Print Name}
Maotary Public, in and for the State of ington,
residing at YN

My Commission expires:

STATE OF WASHINGTON . )
}ss
COUNTY OF KING )

Onthis__ day of f 0 fore g porsonall y appeared

of the

the uses and purposes therein yibntiongl, and on cat) e was suthorized to execute said instrument,

, o n to be the 58
. ¢ indtvidual/ghtit y thpt Secuted the within and foreg oing instrament
as Lessee, and acknowledged said in%?ﬂg‘ be the free Rud volllntary act and deed of said individual/entity, for

affixed my offictal seal the day and year first above

(8ignature)

(Print Name) R
Matary Public, in and for the State of Washington,
residing at
My Commissien expires:
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EXHIBIT A

— LEGAL PESCRIPTION ~
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EXHIBIT B

—PREMISES -
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FISCAL NOTE FOR NON-CAPITAL PROJECTS
Department: '  Contact Person/Phone: CBO Analyst/Phone:
Finance and Administrative | Bill Craven/733-9238 ' Jennifer Devore/615-1328 .
Services
Department of Larry Huggins/684-5001 " | Christie Parker/684-5211
Transportation o :

Legislation Title: AN ORDINANCE authorizing the Director of Finance and Administrative
Services to enter into a lease agreement with the Port of Seattle, a Washington municipal
corporation, for yard space to store jet grout spoils from the Elliott Bay Seawall Project, and
ratifying and confirming certain prior acts.

Summary of the Legislation: '

This legislation authorizes the Director of Finance and Administrative Services (FAS) to enter
into a lease agreement with the Port of Seattle (Port) for up to 435,600 square feet (10 acres) of
yard space. The Port and the City are working to finalize the location that will work best for
both agencies. Currently two locations are being considered, 1) property located at 2900 SW
Florida Street (commonly referred to as the C.E.M. Site); and 2) property located at 3235 16th
Avenue Southwest (commonly referred to as Terminal 10); see Attachment 1. This leglslatlon_
will allow the FAS Director to enter into an agreement for a period up to five (5) years;
commencing on October 1, 2013 and terminating not later than September 30, 2018. The
legislation is required because the amount of leased space exceeds FAS’ leasing authority (under
Seattle Municipal Code 3,127 020.C.3) of 18,000 square feet for unimproved real estate, or land
used for storage purposes in a single building, structure or other facility in one calendar year.

~ Background:
The Elliott Bay Seawall Project will replace the existing seawall—from S. Washmgton Street to
Broad ‘Street—with a structure that meets current safety and design standards.

The Elliott Bay Seawall Project is a critical public safety project. Failure of the seawall would
have significant impacts to the public, the City of Seattle, the Puget Sound region, Washington
State, and the nation. Protection from coastal storm damage and shoreline erosion is vital to
preserving Seattle’s downtown, the economy, and the region’s quality of llfe and economic
competitiveness. The Elliott Bay seawall:
s Protects Seattle’s downtown waterfront from wind-driven storm waves and the erosive
tidal forces of Puget Sound and Elliott Bay.
s Supports and protects major public and private utilities, including power for downtown
Seattle and the western seaboard, natural gas, and telecommunications.
e Supports State Route 99, the ferry terminal, and rail lines, all of which transport local
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commuters and visitors as well as local, regional, and international freight.

Construction for the Elliott Bay Seawall Project will require drilling and displacement of
approximately 50,000 cubic yards of material each year for three construction years. The Port
Property will be used to store the uncommon borrow material for a temporary basis (assumed to
be one year) until such time that the City’s Meyet’s Way Property has properly been entitled for
such use as long term storage of the material.

Please check one of the following:

X__ This legislation has financial implications.

Appropriations: :
Fund Name and Department Budget Control 2013 - 2014 Anticipated
Number ' Level® Appropriation Appropriation

- TOTAL

*See budget book to obtain the appropriate Budget Control Level for your department.

Appropnatlons Notes:

The Elliott Bay Seawall Proposition 1 Levy passed by voters in 2012 provided funding for space
rent, construction, inspection testing and other services lawfully incurred incident to the Project
therefore no additional appropriations are required. ' '

Anticipated Revenue/Reimbursement Resulting from this Legislation:

Department Revenue Source 2013 2014
Fund Name and : ‘ ‘ Revenune Revenue
Number :

TOTAL

Revenue/Reimbursement Notes:

FAS will be reimbursed by SDOT for the rental of the Port of Seattle Property as detailed in the
lease agreement. Additionally, FAS will charge SDOT an admmlstratwe overhead fee of 3% of
the total rent.

Spending/Cash Flow: ‘
Fund Name & # Department | Budget Control 2013 2014 Anticipated
Level* Expenditures Expenditures
TOTAL

* See budget book to obtain the appropriate Bua’get Control Level for your department.

Spending/Cash Flow Notes:
Table 1 below illustrates the range of lease costs for the first year of the lease; the subsequent

2
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years the lease amount will i increase by not more than the previous year’s CPI, as indicated by
the lease agreement.

Table 1: Maximum Annual Rent Payments for Port of Seattle Yard Space:

o acres 10 acres

" Yearly Cost $627,264.00 $1,045,440.00
FAS OH +$18,817.92. +531,363.20
Total Cost $646,081.92 $1,076,803.20

Other Implications:

a)

b)

d)

£)

Does the legislation have indirect financial implications, or long-term implications?
This legislation will obligate the City to pay to the Port of Seattle the monthly rental
amount as described in Table 1 for a minimum of one year and up to a maximum of five
years.

What is the financial cost of not implementing the legislation?

If the proposed legislation is not passed, the uncommon borrow material will need to be
exported out of the City to an undetermined location. The costs to export the material _
could be well in excess of $2,000,000. Furthermore, exporting the material will require a
change in the contract adding further undue costs to the Elliott Bay Seawall Project.

Does this legislation affect any departménts besides the originating department?
Yes, FAS will administer this lease on behalf of the Seattle Department of -
Transportanon

What are the possﬂ)le alternatives to the leglslatmn that could achleve the same or
similar objectives?

This is a temporary use of the Port of Seattle’s property until such time that the City’s
owned Meyer’s Way Property is entitled for the use of permanent storage of the materlal
from the Seawall Project.

Is a public hearing required for this legislation?
No.. '

Is publication of notice with The Daily Journal of Commerce and/or The Seattle

Times required for this legislation?
No. -

Does this legislation affect a piece of property?
Yes, this legislation authorizes the Director of Finance and Administrative Services to
execute a lease agreement on a portion of property located at 2900 Florida Street. Please
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see Attachment 2, proximity map of the leased warehouse space.
h) Other Issues:

List attachments to the fiscal note below:
Attachment 1: Proximity map of leased property
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City of Seattle
Office of the Mayor

August 20, 2013

Honorable Sally J. Clark
President

Seattle City Council
City Hall, 2™ Floor

Dear Council President Clark:

I am pleased to transmit the attached proposed Council Bill authorizing the Director of Finance and
Administrative Services (FAS) to execute a lease agreement with the Port of Seattle (Port), for up to
435,600 sq ft (10 acres) of yard space for an initial period of one year, with 4-one year extension options.
The yard space will be used by Seattle Department of Transportation (SDOT) for the Elliott Bay Seawall
Project.

The Port and the City are currently working together to finalize the terms and conditions of the lease
agreement. In an effort to secure the needed yard space in a timely manner, FAS is seeking approval to
lease up to 10 acres of yard space from the Port while final details are resolved. Two sites have been
identified that meet the needs of SDOT and both agencies are evaluating which site will work best. The two
sites that are under consideration are 1) 2900 Southwest Fiorida Street, located on the easterly edge of West
Seattle; and 2) 3235 16th Avenue Southwest, located on Harbor Island. This is-a temporary use of the
Port’s property unti! such time as the City owned Meyer’s Way Property is entitled for the use of
permanent storage of the material from the Seawal! Project. :

Legislation is required to enter into this lease because the size of the space exceeds FAS’ statutory authority

for leasing without the Councﬂ s approval, Should you have questions, please contatt Bill Craven at 733-
9238.

Sincerely,

Michael McGinn ‘
Mayor of Seattle

cc: Honorable Members of the Seattle City Council

Michael McGinn, Mayor

Office of the Mayor ' ' Tel (206) 684-4000
600 Fourth Avenue, 7" Floor Fax (206) 684-5360
PO Box 94749 . TDD (206) 615-0476

Seattle, WA 98124-4749 . ‘ mike.mcginn@seatile.gov



