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ORDINANCE

AN ORDINANCE relating to the SR 520, I-5 to Medina: Bridge Replacement and HOV Project;
authorizing the Superintendent of Parks and Recreation to execute and accept from the
State of Washington, Department of Natural Resources, on behalf of the City of Seattle,
an Aquatic Lands Easement, an Aquatic Lands Lease and a Waterway Use Agreement at
the Washington Park Arboretum.

WHEREAS, the Washington State Department of Transportation (“WSDOT”) requires certain
property owned by the City at East Montlake and McCurdy parks (the “City Property)
and by the University of Washington near the Washington Park Arboretum (the “UW
Property™) for its SR 520, I-5 to Medina: Bridge Replacement and HOV Project (the “SR
520 Project™); and '

WHEREAS, the property that WSDOT requires was developed with federal grant funds that
make it subject to Section 6(f) of the Land and Water Conservation Fund Act, 16 U.S.C.
§ 460/-8 (“Section 6(f)”); and

WHEREAS, Section 6(f) requires that property developed with Section 6(f) grant finds and
converted from its approved recreational use be replaced by property of equal value and
utility that is available for the same use; and

WHEREAS, ali the property developed. with Section 6(f) grant funds needs to be controlled by
the City or UW and :

WHEREAS, the City and Washington State Department of Natural Resources (WADNR) have
entered into several agreements that have given control of all WADNR property within
6(f) area to the City; NOW, THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. The Superintendent of Parks and Recreation (“Superintendent™) or his
designee is hereby authorized, on behalf of the City of Seattle (“City”), to execute a Lease
agreement (“Lease”) substantially in the form of Attachment 1 and identified as “Aquatic Lands
Lease” with the State of Washington, Department of Natural Resources and authorizing the City

to construct, install, operate, maintain, replace and use two bridges with concrete surface,
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multiple walking paths with woodchip surface, a raised wooden observation deck, and an

overwater path with decking surface and support pilings.

Section 2. The Superintendent or his designee is further authorized, on behalf of the City,
to execute an Easement agr‘eemeﬂt (“Easement”) substantially in the form of Attachment 2 and
identified as “Aquatic Lands Easemeﬁ ” with the State of Washington, Department of Natural
Resources and authorizing the City to construct, install, operate, maintain, replace and use the

site for park purposes including dirt and woodchip walking paths.

Section 3. The Superintendent or his designee is further authorized, on behalf of the City,

'to execute a Watei‘way Use agreement (“Waterway”) substantially in the form of Attachment 3

and identified as “Waterway Use Agreement” with the State of Washington, Department of

Natural Resources and authorizing the City to use the site for park purposes.

Form Last Revised: January 16, 2013 2
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Section 4, This ordinance shall take effect and be in force 30 days- after its approval by
the Mayor, but if not approved and returned by the Mayor within ten days after presentation, it
shall take effect as provided by Seattle Municipal Code Section 1.04.020.

Passed by the City Council the day of +, 2013, and

signed by me in open session in authentication of its passage this

day of ,2013.

President of the City Council

Approved by me this day of , 2013,

Michael McGinn, Mayor

Filed by me this ___day of | , 2013,

Monica Martinez Simmons, City Clerk
(Seal)

Attachment 1: Aquatic Lands Lease

Attachment 2: Aquatic Lands Easement

Attachment 3; Waterway Use Agreement
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When recorded, return to:

Seattle Department of Parks and Recreation
100 Dexter Ave N

Seattle, WA 98109

WASHINGTON STATE DEPARTMENT OF
Natural Resources':.

Pator Goldmark - Comnissioner of Pub

Lease No. 22-086806

Grantor:

Grautee(s):
Legal Descnptlon
Assessor’s Property Tax:
Assessor’s Property Tax P
this lease: Not-Applicable

BACKGROUND

Tenant desires to lease/the aquatic lands commonly known as Washmgton Park Arboretum,
which is a harbor area located in King County, Washington, from State, and State desires to lease
the property to Tenant pursuant to the terms and conditions of this Lease. State has authority to
enter into this Lease under Chapter 43.12, Chapter 43.30 and Title 79 of the Revised Code of
Washington (RCW).

THEREFORE, the Parties agree as follows:

Aquatic Lands Lease - Page 1 of 35 ' Lease No. 22-086806
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SECTION 1 PROPERTY

1.1  Property Defined.

(&) State leases to Tenant and Tenant leases from State the real property described in
Exhibit A together with all the rights of State, if any, to improvements on and
easements benefiting the Property, but subject to the exceptions and resfrictions
set forth in this Lease {collectively the “Property™).

()  This Lease is subject to all valid interests of third partiésnéted in the records of
King County, or on file in the Office of the Commis iner of Public Lands,
Olympia, Washington; rights of the public under:the Pu
federal navigation servitude; and treaty nghts ‘

(c) This Lease does not include a right to hax
resources, including aquatic life or living p
right to excavate or withdraw sand, gr

(d)  State reserves the right to grant ease
others when the easement or other lan
the Permitted Use.

el, or othei valuable mate
and ot]l o1 Iaud uses on

1.2  Survey and Property Descripti
(&) Tenant plepared Exhibit A,

aws and regulations, availability of utility rights, access to the
ardous substances on the Property. Tenant inspected the

SECTION 2 USE

2.1  Permitted Use. Tenant shall use the Property for Park purposes, (the “Permitted Use™),
and for no other purpose. This is a water-dependent use. Exhibit B describes the Permitted Use
in detail. The Permitted Use is subject to additional obligations in Exhibit B. -

Aquatic Lands Lease Page 2 of 35 1.ease No. 22-086806
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2.2 Restrictions on Permitted Use and Operations. The following limitations apply to the
Property and adjacent state-owned aquatic land. Tenant’s compliance with the following does
not limit Tenant’s liability under any other provision of this Lease.
(a) Tenant shall not cause or permit:
(1)  Damage fo natural resources,.
(2) Waste, or
(3)  Deposit of material, unless appmved by State in ng. This prohibition
includes deposit of fill, rock, earth, ballast, wood waste, refuse, garbage,
waste matter, pollutants of any type, or other: ter.
(b)  Tenant shall not construct new bulkheads or place hard'b
(c}  Unless approved by State in writing, Ten t‘*‘ hall not caus
the Propefey State will not approve dr :

armoring.
" penmt dredging on

mtakes and (2) consistent with State
maintain authorized dredge basins in a
pockets.

2.3  Conformance with Laws. Tenant shall, at all times,
conditions and terms of permits, licenses, cer
government rules and regulations regarding T

3.1
the 1
October,

3.2
apply for a new lea
least one (1) year prio

its intent to approve or'd

hich State has discretion to grant. Tenant must apply for a new lease at
Termination Date. State will notify Tenant within ninety (90) days of

33 End of Term.
(a) Upon the expiration or termination of this Lease, Tenant shall remove
 Improvements in accordance with Section 7, Improvements, and surrender the
Property to State in the same or better condition as on the Commencement Date,
reasonable wear and tear excepted. '
Agnatic Lands Lease Page 3 of 35 _ Lease No. 22-086806
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®)

©

3.4 Holdover.

(@)

()

Definition of Reasonable Wear and Tear.

(1)  Reasonable wear and tear is deterioration resulting from the Permitted Use
that has occurred without neglect, negligence, carelessness, accident, or
abuse of the Property by Tenant or any other person on the premises mth
the permission of Tenant.

(2)  Reasonable wear and tear does not include unauthorized deposit of
material prohibited under Paragraph 2.2 regardless of whether the deposit
is incidental to or the byproduct of the Permitted Use,

If Pwperty is in worse condition, excepting for reagonable wear and tear, on the

e following provisions apply.

{1) State shall provide Tenant a leasonabl@ me to't

' remedy the condition of the Property:
into a right-of-entry or other use:#

the Property if the Lease has fermi

(2) - If Tenant fails to remedy the

State may take steps reasonabl

remedy Tenant’s failure.
all costs of State’s remedy,

the condition of thep ope;
State’s remedy.

enancy longer than month-to-month. If Tenant pays more than
y rent and State provides notice to vacate the property, State
und the amount of excess payment remaining after the Tenant
occupation of the Property. '

If State'notifies Tenant to vacate the Property and Tenant fails to do so within the
time sef forth in the notice, Tenant will be a trespasser and shall owe the State all
amounts due under RCW 79.02.300 or other applicable law.

SECTION 4 RENT

The Permitted Use does not requne payment of rent pursuant to RCW 79.105.230.
Aquatic Lands Lease Page 4 of 35 Lease No. 22-086806
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SECTION 5 OTHER EXPENSES

5.1  TUtilities. Tenant shall pay all fees char ged for utilities required or needed by the
Permitted Use.

52  Taxes and Assessments. Tenant shall pay all taxes (including leasehold excise taxes),
assessments, and other governmental charges applicable or attributablé'to'the Property, Tenant’s
leasehold interest, the improvements, or Tenant’s use and enjoym it of the Property.

sessment at 1ts sole

5.3 Right to Contest. If in good faith, Tenant may contesany ta

5.5  Failure to Pay. If Tenant fails to*
amount due, and recover its cost in accor

Due Rent and Other Sums Owed
mterest on the past due rent at the rate of one pelcent (1%) pel

accruing interest the day after the due date.

(b)  If State pays or advances any amounts for or on behalf of Tenant, Tenant shall -
reimburse State for the amount paid or advanced and shall pay interest on that
amount at the rate of one percent (1%) per month from the date State notifies
Tenant of the payment or advance. This includes, but is not limifed to, State’s
payment of taxes of any kind, assessments, insurance premiums, costs of removal

Aquatic Lands Lease ‘ Page 5 0f 35 Lease No. 22-086806
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and disposal of materials or Improvements under any provision of this Lease, or
other amounts not paid when due.

64  Referral to Collection Agency and Collection Agency Fees. If State does not receive
full payment within thirty (30) days of the due date, State may refer the unpaid amount to a
collection agency as provided by RCW 19.16.500 or other applicable law. Upon referral, Tenant
shall pay collection agency fees in addition to the unpaid amount.

o 3

se receives, an amount less
its, State may accept
ance of the rent or

6.5 No Accord and Satisfaction. If Tenant pays, or State ot%
than the full amount then due State may apply ¢ such payment 1

6.6  No Counterclaim, Setoff, or Abatement
elsewhere in this Lease, Tenant shall pay rent and all
requirement that State provide prior notice or demand. Te
coumnterclaim, setoff, deduction,; defense:or abatement.

SECTION

7.1 . Improvements Defi

r (2) acquired by Tenant from the prior tenant.
(e) Improvements” are Improvements made on the Property without
plans submitted to and approved by the State.

7.2 Existing Improvements. On the Commencement Date, the following Improvements are
located on the Property: Two bridges with concrete surface, multiple walking paths with
woodchip surface, a raised wooden observation deck, and an overwater path with decking
surface and support pilings. The Iinprovements are Tenant-Owned Improvements.

Aquatic Lands Lease Page 6 of 35 Lease No. 22-086806
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7.3 Construction, Major Repair, Modification, and Demolition.
(@)  This Paragraph 7.3 governs construction, alteration, replacement, major repair,
modification, demolifion, and deconstruction of Improvements (“Work™). Section
11 governs routine maintenance and minor repair.
(b)  All Work must conform to requirements under Pmagraph 7.4. Paragraph 11.3,
which applies to routine maintenance and minor repair, also applies to all ka
under this Paragraph 7.3.
(c)  Except in an emergency, Tenant shall not conduct Woy
written consent, which State will not unreasonably old.
(1)  In determining whether fo consent state nsider, among other items,
(i) whether proposed Work would charige the Pert
overwater structures, or expand nop? af%depend

; without State’s prior

‘provide the public benefits:i
proposed Work.
2)
iting or deny its consent or

tk or Lease reasonably intended

(90) days before commencement of Work.
e 1eq1mement for consent if State does not nonfy Tenant of

dred twenty-five percent (125%) of the estimated cost of construction.
“Tenant shall maintain the performance and payment bond until Tenant
pays in full the costs of the Work, including all laborers and material
persons. In lieu of a performance and payment bond Tenant may provide
documentation satisfactory to DNR that sufficient expenditure allowances
for the Work have been (i) made in the Tenant’s Capital Improvement
Program and budget adopted by Tenant’s City Council and (ii) allocated to
the Work.

Aquatic Lands Lease Page 7 of 35 Lease No. 22-086806
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(2)  Obtained all required permits.

9] Before completing Work, Tenant shall remove all debris and restore the Property
to an orderly and safe condition. If Work is intended for removal of
Improvements at End of Term, Tenant shall restore the Property in accordance
with Paragraph 3.3, End of Term.

(g)  Upon completing work, Tenant shall promptly provide State with as-built plans
and specifications.

(h) State shall not charge rent for authorized Improveme
during this Term of this Lease. State may charge r¢
when and if Tenant or successor obtains a subse

Property and State has waived the 1equ1remen‘{ r Imp

ta}led by Tenant
or such Improvements
ise authorization for the
ents fo be removed

7.4  Standards for Work.
(a)  Applicability of Standards, for Work

(1)  The standards for Worlki
the five year perlod

@
3

shall compir '
5. option, Tenant may ascertain State’s current standards for

Vork p10v1ded Tenant submits plans and specxﬁcatlons fm State’s

' ppioval within two (2) years of Tenant’s request for standards. .

If State does not timely provide current standards upon Tenant’s

request, the standards under Paragraph 7.4(b) apply to Tenant’s

Work provided Tenant submits plans and specifications as required

by Paragraph 7.3 within two (2) vears of Tenant’s request for

standards.

(iv)  If Tenant fails to (1) make a request for current standards or (2)
timely submit plans and specifications to State after receiving .
current standards, Tenant shall make changes in plans or Work

Aquatic Lands Lease Page 8 0f 35 Lease No. 22-086806
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necessary to conform to current standards fm Work upon State’s
demand.
(b)  Standards for Work
(1)  Tenant shall not install skirting on any overwater structure..
(2)  Tenant shall not conduct in-water Work during time periods prohibited for
such work under WAC 220-110-271, Prohibited Work Times in Saltwater,
as amended, or as otherwise directed by the Washington Department of

Fish and Wildlife (WDFW).
(3)  Tenant shall install unobstructed grating ov: least 50 pement of the
surface area of all new floats, piers, fingers; docks, and gangways; grating

7.5

ey

@)

wd Tenant shall pay State's costs.
aive Removal of Tenant-Owned

of wg ther Tenant re-leases the Property.
re-leases the Property, State may waive requirement remove

Tehant does not re-lease fhe Property, State may waive requirement to
ove Tenant-Owned Improvements upon consideration of a timely
request from Tenant, as follows:

) Tenant must notify State at least one (1) year before the
Termination Date of its request to leave Tenant-Owned
Improvements.

(i)  State, within ninety (90) days of receiving Tenant's notification,

will notify Tenant whether State consents to some or all Tenant-

Aquatic Lands Lease Page 9 of 35 Lease No. 22-086806
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Owned Improvements remaining. State has no obligation to grant
consent.
(iif) - State’s failure to respond to Tenant’s request to leave
: Improvements within ninety (90) days is a demial of the request.
(¢)  Tenant’s Obligations if State Waives Removal.
(1)  Tenant shall not remove Improvements if State waives the requirement for
removal of some or all Tenant-Owned Improvements. '
(2) - Tenant shall mamtam such Improvements m iaauce with this Lease
until the expiration, temnnanon or cancellajl' ' date Tenant is liable to

7.6  Disposition of Unauthorized Improvements
(a)  Unauthorized Improvements belong

(b)  State may either:

(1) Consent to Tenant OWHEISIJJP of | Impf

(2)  Charge rent for use of the Improve

' construction and s

(i) =~ Require Te

Improvements unfi

(i) Consent to Improye

ts and Tenant shall pay for the cost of
;,in which case Tenant shall pay rent for use

<first o the State’s administrative costs in conduchng the sale, second to
payment of amount that then may be due from the Tenant to the State.
‘ State shall pay the remainder, if any, to the Tenant.
(2) I State disposes of Personal Property, Tenant shall pay for the cost of
: removal and disposal.

Aquatic Lands Lease Page 10 of 35 Lease No. 22-086806
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SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALLOCATION

8.1 Definitions.
(a) “Hazardous Substance” means any substance that is now regulated or in the future
" becomes regulated under the Comprehensive Environmental Response,

Compensation and Liability Act of 1980 (“CERCLA™), 42 U.S.C. 9601 et seq.,
Washington’s Model Toxics Control Act (“MTCA”), Chapter 70.105 RCW ;
Washington’s Sediment Management Standards, WAC Chapter 173-204; the
Washington Clean Water Act, RCW 90.48, and associated regulanons and the
federal Water Pollution Confrol Act, 33 U.S.C. “seq., and associated

b) “Release or threatened release of Hazard
threatened release as defined under an
- {e)

the standald of cale established under

8.2  General Conditions. :
(a) Tenant’s obligations unde

above:

(1)  The Property and

3] Adjacent state-owned aquatic;lan,

ts or omissions of third parties with respect to Hazardous
1d the foreseeable consequences of those acts or omissions,

8.3 d Duty te Investigate.

presentation about the condition of the Property. Hazardous

This Lease-does not impose a duty on State to conduct investigations or supply
information to Tenant about Hazardous Substances, provided, however, this Lease
does not alter State’s obligations to respond to requests for public documents
under the Public Records Act, RCW 42.56. State will cooperate with Tenant’s
requests for public records and endeavor to provide the requested records
promptly.

Aquatic Lands Lease Page 11 of 35 Lease No. 22-086806
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84

(©) - If use of Hazardous Substances related t

(©) Tenant is responsible for conducting sufficient inquiries and gathering sufficient
information concerning the Property and the existence, scope, and location of any
Hazardous Substances on the Property or on adjacent lands to allow Tenant to
meet Tenant’s obligations under this Lease.

Use of Hazardous Substances.
(a) Tenant, its contractors, agents, employees, guests, invitees, or affiliates shall not
use, store, generate, process, transport, handle, release or dispose of Hazardous

®

of an applicable law Tenant shall submit

any plans for 1emedy1ng the
violation and cleanup an i

d under Section 8.9.

Management of Contamination. *
(a) Tenant, ifs contractors, agen
undertake achvmes that damay

avoid or reduce; human or environmental

®)
d‘mechamcal or chemical dlstulbance of

it decree that requires access to the Property. Tenant may negotiate
access agreement with such parties, but Tenant may not unreasonably

“withhold such agreement. -

8.6  Notification and Reporting. -
(a) Tenant shall immediately notify State if Tenant becomes aware of any of the
following:
(1) A release or threatened release of Hazardous Substances that Tenant
reports or is required to report to the Waslnngton Department of Ecology,
Aquatic Lands Lease Page 12 of 35 Lease No. 22-086806
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®)

©

8.7

(2)  Anynew discovery of or new information about a problem or Liability
related to, or derived from, the presence or release of any Hazardous
Substance;

(3)  Any lien or regulatory action arising from the foregoing;

(4)  Any actual or alleged violation of any federal, state, or local statute,
ordinance, rule, regulation, or other law pertaining to Hazardous
Substances;

(5)  Any notification from the US Environmental on Agency (EPA) or
the Washington State Department of Ecology (DOE) that remediation or
removal of Hazardous Substances is or be required at the Property.

Tenant’s duty to report under Paragraph 8.6(a) exten e Property, adjacent
state-owned aqua’ac lands where a release o1 *~ﬂ1 : \

Substances arises from the Tenant’s us

Property.
Tenant shall provide State with copies of
issues associated with the Property, and sub

limited to, applications, rep
Discharge and Elimination
permits; State Hydraulic Proj

jsal of any Hazardous Substance by Tenant, its contractors, agents‘

tees, guests, employees, affiliates, licensees, or permittees occurring

~«anytnne Tenant uses or has used the Property;

(2)  The release or threatened release of any Hazardous Substance, or the
exacerbation of any Hazardous Substance contamination resulting from
any act or omission of Tenant, its contractors, agents, employees, guests,
‘invitees, or affiliates occurring anytime Tenant uses or has used the

Property.

Aquatic Lands Lease -Page 13 of 35 o Lease No. 22-086806
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)] Tenant shall fully indemnify, defend, and hold State harmless for any Liabilifies

that arise out of or relate to Tenant’s breach of obligations under Subsection 8.5.

(d)  Third Parties.

(1)  Tenant has no duty to indemnify State for acts or omissions of third parties
unless Tenant fails to exercise the standard of care requiled by Paragraph
8.2(b)(2). Tenant’s third-party indemnification duty arises under the

: conditions described in Subparagraph 8. 7(d)(2)

(2)  If an administrative or legal proceeding arisingdfrom:a release or
threatened release of Hazardous Substances finds or holds that Tenant
failed to exercise care as described in Sy ] aph 8.7(d)(1), Tenant shall

fully mdemnify defend, and hold State anmles and agamst any
o ies in relation to
25, This includes

any habzht:es arising before
Tenant 1s obhgated to mdemmfy un‘

(D
' appropriation authorized:
and nothing 1n this Lease

8.8

cleanupprovisions of Section 8.9, the Parties explessly
aive or 1ehnqmsh any 11g11ts clanns unmumtxes causes of

The allocat:ons of risks, liabilities, and responsibilities set forth above do not
release either Party from, or affect the liability of either Party for, claims or
actions by federal, state, or local regulatory agencies concerning Hazardous
Substances.

Aquatic Lands Lease’ Page 14 of 35 ' Lease No. 22-086806
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8.9

8.10

Cleanup. ‘

(@)  If Tenant’s Permitted Use, or Tenant’s breach of its obligations under this Lease,
results in contamination of the Property with Hazardous Substances, Tenant shall,
at Tenant’s sole expense, promptly take all actions necessary to report, investigate
and remediate the Hazardous Substances in accordance with applicable law.
Remedial actions may include, without limitation, treatment, removal, and
confainment.

(b)  Tenant’s obligation to undertake a cleanup under Secti limited to those

. instances where the Hazardous Substances exist in ainounts that exceed the
threshold limits of any applicable regnlatory cl andards under
Environmental Laws.

(c) Tenant shall cooperate with the Departm m development
of plans for remedial actions and Tenang emedial actions
without Department of Natural Resous 8 apploval of final plan ) inch shall not -
be unreasonably withheld, unless Fena re :
regulatory agency with jurisdiction. T
not an implied release from or waiver of
under this Lease.

udits, surveys, or mvesngatlons (“Tests”) of
e the ems?ence scope, or effects of Hazardous

'lendai days prior to undertaking such Tests, except when such
nse to an emergency. Tenant shall reimburse State for Tests
onse to an emergency if State has provided such notice as is .

(e) is entitled to observe State’s collection of samples and obtain split samples
of any Test samples obtained by State, but only if Tenant provides State with
written notice requesting such samples within twenty (20) calendar days of the
date of Tenant’s receipt of notice of State’s intent to conduct any non-emergency
Tests. Tenant solely shalf bear the additional cost, if any, of split samples.

Tenant shall reimburse State for any additional costs caused by split sampling

Aquatic Lands Lease Page 150f35 . . Lease No. 22-086806
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within thirty (30) calendar days aftel State sends Tenant a bill Wlﬂl documentation
for such costs.

® Within sixty (60) calendar days of a written request (unless otherwise required
pursuant to Paragraph 8.6(c), above), either Party to this Lease shall provide the
other Party with validated final data, quality assurance/quality control
information, and chain of custody infomlation, associated with any Tests of the
Property performed by or on behalf of State or Tenant.
provide any analytical summaries or the work produc

er,
58 1eputat10n and expenence the
en-current value of the

(a)

transferee ag a tenant of the
conveyance, transfer, or encw

nt. No assignment, subiet or transfer shall release, dlscharge or
he 11ab111ty of Tenant.

der this Paragraph 9.1 does not constitute a waiver .t of any
against Tenant for the violation of any term: of this Lease.

9.2  Rent Payments Following Assignment. The acceptance by State of the payment of rent
following an assignment or other {ransfer does not constitute consent to any assignment or
transfer.
9.3  Terms of Subleases.

{a) Tenant shall submit the terms of all subleases to State for approval.

(b) Tenant shall incorporate the following requirements in all subleases:

Agquatic Lands Lease : Page 16 of 35 Lease No. 22-086806
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(1)  The sublease must be consistent with and subject to all the terms and
conditions of this Lease;

(2)  The sublease must provide that this Lease controls if the terms of the
sublease conflict with the terms of this Lease;

(3)  The term of the sublease (including any period of time covered by a
renewal option) must end before the Termination Date of the initial Term
or any renewal term;

(4)  The sublease must terminate if this Lease terminates:for any reason;

(5)  The subtenant must receive and acknowledge eceipt of a copy of this
Lease;

(6)  The sublease must prohibit the prepayment to T:
more than the annual rent; |

(7) ' The sublease must identify the rental amount subtena
Tenant; _ ,

(8)  The sublease must provide:that

' subtenant and State;

by the subtenant of

) subtenant’s Improvements and
ublease;
(10)  The subtenant’s pe
' Use; and
(1

Shoﬂ-teml subleasing of moorage sllps for a
en consent or approval pursuant to

94 Short-Term S
term of less than ong
Paiagraphs 9. l or 93.

enmify, defend, and hold State, its employees, officers, and agents
“laims arising out of the use, occupation, or control of the

enanf, its subtenants, contractors, agents, invitees, gaests,

afﬁhates licensees, or permittees.

(b)  “Claim?” as used in this Paragraph 10.1 means any financial loss, claim, suit,
action, damages, expenses, fees (including attomeys’ fees), penalties, or
judgments attributable to bodily injury, sickness, disease, death, and damages to
tangible property, including, but not limited to, land, aquatic life, and other
natural resources. “Damages to tangible property” includes, but is not limited to,
physical injury to the Property and damages resulting from loss of use of the
Property.
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()
@
(e)

®

10.2 Insurance Terms.

@

©

- indemnify, defend, and hold State harmless for HaA i

State shall not require Tenant to indemnify, defend, and hold State harmless for
claims that arise solely out of the willful or negligent act of State or State’s
elected officials, employees, or agents.

Tenant waives its immunity under Title 51 RCW to the extent it is required to
indemnify, defend, and hold State and its agencies, officials, agents, or employees
harmless.

Section 8, Environmental Llablhtlelsk Allocation, exclusively shall govern
Tenant’s liability to State for Hazardous Substances ¢ s'obligation to

ous Substances.

all not exceed the

Tenant’s obligations under this indemmity provis
appropriation authorized at the time Tenant my : fulfi
and nothing in this Lease may be considered as inguring tha
appropriate sufficient funds in the fufure
Appropriated funds that are subject to:
not fimited to, funds in the Tenan
Claims Subfund (00126) established by
appropriated for the same purposes.

Insurance Required. |
(1)  Tenant certifies that if ,

] -m)sured flmding mechamsm Tenant shall provide
 east thirty (30) days’ written notice prior o any material

{2)  Exceptas prohibzted by law, Tenant waives all rights of subrogation
against State for recovery of damages to the extent that they are covered
by self-insurance maintained pursuant to this Lease. -

Proof of Insurance.
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(1)  Tenant shall provide State with a certification of self-insurance executed
by a duly authorized representative of Tenant, showing compliance with
insurance requirements specified in this Lease.

(2)  The certification of self-insurance must reference the Lease number.

(3)  Receipt of such certificates or policies by State does not constitute
approval by State of the terms of such self-insurance or policies.

(d)  Tenant must provide State no less than 30 days nofice if Tenant’s self-
insurance program is cancelled or materially red

(e) Adjustments in Insurance Coverage.

(1)  State may impose changes in the limits ofia
insurance as State deens necessary.

(2)  Tenant shall provide a certification.fk
10.2(c)(1) and demonstrates coyg

® H Tenant fails to provide the certificat
after Tenant receives a notice to comp
(1)
@

by State, together w
the date of State’s n.
General Terms

10.3

. Million Doliars ($2,000,000) per each occurrence and an aggregate limit

‘of not less than twice any limit estabhshed for each occurrence.

(b)  Workers’ Compensation.
(1)  State of Washington Workers’ Compensation,

(1) Tenant shall comply with all State of Washington workers’
compensation statutes and regulations. Tenant shall provide
workers’ compensation coverage for all employees of Tenant.
Coverage must include bodily injury (including death) by accident
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)

(c) Employers’ Liabiiity Insurance.,

(d)

€)

Aquatic Lands Lease

accident or Two Million Dolly
disease.

or disease, which arises out of or in connection with Tenant’s use,
occupation, and control of the Property.

(ii)  If Tenant fails to comply with all State of Washington workers’
compensation statutes and regulations and State incurs fines or is
required by law to provide benefits to or obtain coverage for such
employees, Tenant shall indemnify State. Indemnity shall include
all fines; payment of benefits to Tenant, employees, or their heirs
or legal representatives; and the cost of:éffecting coverage on
behalf of such employees. -

Longshore and Harbor Workers® and Jo

Workers’ Act (33 U.S.C. Section 901 ¢

U.S.C. Sectlon 688) may require T_ 3

h

Longshore and Harbor

is 1'esponsible for all civil any
maintain such coverage.

ent to employers’ liability
liablhty insurance wﬁh lnmts

surance that is equivalent to property
roperty and fixtures, equipment; tenant

er the perils’ nlsmed under ISO Speclal Canses of Loss
0 %and cover the full 1epiacement cost of the propeﬂy

urance equxrement mn the policy must be waived. The pohcy
ude State as an insured and a loss payee.

all maintain self-insurance that is equivalent to boiler and
macliinéry insurance required by contract documents or by law, covering
¢al property and fixtures, equipment, tenant improvements and
erments (regardless of whether owned by Tenant or State) from loss or

damage cansed by the explosion of boilers, fired or unfired vessels,

electric or steam generators, or pipes.

In the event of any loss, damage, or casualty which is covered by one or

more of the types of insurance described above, the Parties to this Lease

shall proceed cooperatively to settle the loss and collect the proceeds of

such insurance, which State shall hold in trust, including interest earned by

State on such proceeds, for use according to the terms of this Lease. The
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Parties shall use insurance proceeds i in accordance with
~ Paragraph 10.2(g)(3).
(4)  When sufficient funds are available, using insurance proceeds described
above, the Parties shall continue with reasonable diligence to prepare
* plans and specifications for, and thereafter carry out, all work necessary
to:
) Repa:u and restore damaged bmldmg(s) and/or Improvements to
their former condition, or )
(i)  Replace and restore damaged building(s) and/or Improvements
with a new building(s) and/or Imp nts on the Property of a
quality and usefulness at least ¢ more suitable than,
. damaged building(s) and/or *
{e) Builder’s Rlsk Insurance.
(1)  Tenant shall procure and mai i ( ire i -actor(s) to
procure and maintain in force, builder 1
during the period construction
project and acceptance by State. surance must be written on a

sum. The insurance mus sement cost basis. The
d subcontractors in the

11oss except those specifically excluded in the
damage caused by collapse;

operty, including reasonable

hitect’s services and expenses made necessary

of the work located away from the Property but intended
ithe' Property, and portions of the work 1n fransit;

sany loss not covered because of application of a deductible contained in
the policy described above.

(4)  Tenant or Tenant’(s) contractor shall buy and maintain boiler and
machinery insurance required by contract documents or by law, covering
insured objects during installation and until final acceptance by permitting
authority. If testing is performed, such insurance must cover such
operations. The insurance must name Tenant, all contractors, and
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subcontractors in the work as insured. State must be named additional
insured as required by Paragraph 10.2(a)(3)).
® Business Auto Policy Insurance.

(1)  Tenant shall maintain self-insurance that is equivalent to business auto
liability insurance and, if necessary, commercial umbrella lability
insurance with a limit not less than Two Million Dollars ($2,000,000) per

" accident. Such insurance must cover liability arising out of “Any Auto”.

) Business auto coverage must be written on ISQ:Form CA G0 01, or
substitute liability form providing equivalent coverage. Ifnecessaly, the
policy must be endorsed to provide conts Liability coverages and

later editions of CA 00 01.

10.4 Financial Security.
(a)  Atits own expense, Tenant shall

option, may approve (“Security”). Tenant's|
equal to Five Hundred Dollars ($500.00), wl

' ‘Résources for an exception to this requirement.
redit, if app;oved by State must be irrevocable, allow State to

ay require an ad_]usfment in the Securzty amount:
At the same time as revaluation of the Annual Rent,
As a condifion of approval of assignment or sublease of this Lease,
(iii)  Upon a material change in the condition or disposition of any
Improvements, or '
(iv)  Upon a change in the Permitted Use.
(2)  Tenant shall deliver a new or modified form of Security to State within
thirty (30) days after State has required adjustment of the amount of the
Security.
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(@  Upon any default by Tenant in its obligations under this Lease, State may collect
on the Security to offset the liability of Tenant to State. Collection on the
Security does not (1) relieve Tenant of liability, (2) limit any of Sfate’s other
remedies, (3) reinstate or cure the default or (4) prevent termination of the Lease
because of the default.

the Term.

11.2 Tenant’s Repairs and Maintenance.
. (a) Routine maintenance and repair ar

- maintenance or repair is the type of work tha s not require 1egu1atory permits,
(b) At Tenant’s own expense; T 1aintain the Property and all
implovements in good oxd fe condition. State’s consent is

stall tires (for example floatation or fenders) at any
below water.. ‘
11 only floatation material encapsulated in a shell resistant to

harbor area shorelands (“ground out”). Tenant must either (1) locate all new
floating structures in water too deep to permit grounding out or (2) install stoppers
sufficient to maintain a distance of at least 1.5 feet (0.5 meters) between the
-bottom of the floats and the substrate.
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SECTION 12 DAMAGE OR DESTRUCTION

- 12.1 Notice and Repair.

(&  Inthe eventof damage to or destruction of the Property or Improvements, Tenant
shall promptly give written notice to State. State does not have actual knowledge
of the damage or destruction without Tenant’s written notice.

(b)  Unless otherwise agreed in writing, Tenant shall promptly reconstruct, repair, or
replace the Property and Improvements as nearly as pogsible, to its condition
immediately prior to the damage or destruction in ance with Paragraph 7.3,

- Construction, Major Repair, Modification, and Dé on and Tenant’s

replacement

12.5 Default at{ :

13.1  Definiti

v and Improvements. This includes any exercise of eminent domain on
any portion of the Property and Improvements that, in the judgment of the State,
prevents or renders impractical the Permitted Use.

(b)  “Date of Taking” means the date upon which title to the Property or a portion of
the Property passes to and vests in the condemner or the effective date of any
order for possession if issued prior to the date title vests in the condemner.
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13.2  Effect of Taking. If there is a taking, the Lease terminates proportionate to the extent of
the taking. If this Lease terminates in whole or in part, Tenant shall make all payments due and
attributable to the taken Property up to the date of taking. If Tenant has pre-paid rent and Tenant
is not in default of the Lease, State shall refund Tenant the pro rata share of the pre-paid rent
attributable to the period after the date of taking.

13.3 Allocation of Award.
(@)  The Parties shall allocate the condemnatmn award b
market value of (1) Tenant’s leasehold estate and

and (2) State’s interest in the Property; the 1ever51
Improvements, if any; and State-Owned Impm""ement

(b)  If Tenant and State are unable to agree on aqucatlon the Parties shall submlt

the dispute to binding arbitration in accor

Arbitration Association. &

‘upon the ratio of the fair
nt-Owned Improvements
interest in Tenant-Owned

14.1 Default Defined. Tenant is in def
following:
()
(b)

(©)

14.2

?may seek remedies under Paragraph 14.3.
rowded elsewhere in this Lease, the cure period is sixty (60)
e to pay rent or other monetary defaults; for other defaults, the cure

.schedule. Tenant must submit a cure schedule within thirty (30) days of a notice
of default. The default is not an Event of Default if State approves the schedule

and Tenant works diligenfly and in good faith to execute the cure. The default is

an Event of Default if Tenant fails to timely submit a schedule or fails to cure in

accordance with an approved schedule.
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14 3 Remedies.

@
(b)

State may enfer
this Lease, to m
permission to cross
failure to mspect the

Lease.

Upon an Event of Default, State may terminate this Lease and remove Tenant by
summary proceedings or otherwise.

If the Event of Default (1) arises from Tenant’s failure to comply with restrictions
on Permitted Use and operations under Paragraph 2.2 or (2) results in damage to
natural resources or the Property, State may enter the Property without
terminating this Lease to (1) restore the natural resourc

State, Tenant shall pay all costs and/or damages.
Without terminating this Lease State may 1elet the

1)

as it becomes due'
eated by the reletting during

@
G)

State’s reentr

election  to tef

Agquatic Lands Lease Page 26 of 35 ‘ Lease No. 22-086806

ATT 1 to DPR 6(f) DNR ORD



Chip Nevins
DPR 6(f) DNR ORD ATT 1
August 16, 2013

SECTION 16 DISCLAIMER OF QUIET ENJOYMENT

16.1 No Guaranty or Warranty.

(a)  State believes that this Lease is consistent with the Public Trust Doctrine and that
none of the third-party interests identified in Paragraph 1.1(b) will materially or
adversely affect Tenant’s right of possession and use of the Property, but State
makes no guaranty or warranty to that effect.

{»)] State disclaims and Tenant releases State from any claim” Sr%)reach of any

implied covenant of quiet enjoyment. This disclaimer and release includes, but 1s
not limited to, interference arising from exercise lits under the Public Trust
1l power and authority
navigable waters.

rent obligations abate as of the
e eviction; this Lease shall

Lease. Any Party may
other.

State:

The Parties may deliver any notice in person, by facsimile machine, or by certified mail.

~ Depending on the method of delivery, notice is effective upon personal delivery, upon receipt of
a confirmation report if delivered by facsimile machine, or three (3) days after mailing. All
notices must identify the Lease number. On notices transmitted by facsimile machine, the
Parties shall state the number of pages contained in the notice, including the transmittal page, if
any. ' : _

- Aquatic Lands Lease Page 27 of 35 . Lease No, 22-086806
ATT 1 to DPR 6(f) DNR ORD



Chip Nevins
DPR 6(f) DNR ORD ATT 1
August 16, 2013

SECTION 18 MISCELLANEOQUS

18.1  Authority. Tenant and the person or persons executing this Lease on behalf of Tenant

represent that Tenant is qualified to do business in the State of Washington, that Tenant has full
right and authority to enter into this Lease, and that each and every person signing on behalf of
Tenant is authorized to do so. Upon State’s request, Tenant shall provid wdence satisfactory
to State confirming these representations.

R

18.2  Successors and Assigns. This Lease binds and inures to/th fit of the Parties, their

successors, and assigns.

18.3 Headmgs The headings used i in this Lease arg:

(@)

this Lease.

18.8 Language. The word “Tenant” as used in this Lease applies to one or more persons and
regardless of gender, as the case may be. If there is more than one Tenant, their obligations are
joint and several. The word “persons,” whenever used, shall include individuals, firms,
associations, and corporations. The word “Parties” means State and Tenant in the collective. The
word “Party” means either or both State and Tenant, depending on the context.
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18.9 Invahdlty The invalidity, voidness, or illegality of any provision of this Lease does not
affect, impair, or invalidate any other Provision ¢ of this Lease.

18.10 Applicable Law and Venue. This Lease is to be interpreted and construed
accordance with the laws of the State of Washington. Venue for any action arising out of or in
connection with this Lease is in the Superior Court for Thurston County, Washington.

' as presently enacted

18.11 Statutory Reference. Any reference to a statute means that s
or hereafter amended or superseded. i

' 18.12 Recordation. At Tenant’s expense and no later than thirty (3 after réceiving the

recordation and file namber. , &

18.13 Modification. No modification of this Lease is effective unless in writing and signed by
both Parties. Oral representations or statements do not bindeither Party.

18.14 Survival. Any obligations of Tenant no
do not cease, but continue as obligations of the Te

) fermination of this Lease
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18.15 Exhibits. All referenced exhibits are incorporated in the Lease unless expressly identified
as unincorporated. '

THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below. ' '

CITY OF SEATTLE
DEPARTMENT OF PA

AND RECREATION

Dated: .20

F NATURAL RESOURCES

Dated:

Approved as to form thiis
12 day of March, 2010
Janis Snoey, Assistant Attorney General
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REPRESENTATIVE ACKNOWLEDGMENT
STATE OF )
' ) ss
County of )

I certify that I know or have satisfactory evidence that
1s the person who appeared before me, and said person ack | (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the (type of autho

of such party for the uses and purposes mentioned in

Dated: ,20

(Seal or stamp)

Notary Public in and for the State of
Washington, residing at

" My appointment expires
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INDIVIDUAL ACKNOWLEDGMENT

STATE OF )
) 88
County of )

I certify that I know or have satisfactory evidence that
mentioned in this instrument.

Dated:

(Seal or stamp)

My appointment expires
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss
County of )

I centify that I know or have satisfactory evidence that PETE K is the person who '
appeared before me, and said person acknowledged that he'signed this insttument, on oath stated
that he was authorized to execute the instrument and acknowlédged it as the Commissioner of

Washington to be the free and voluntary act of sué
the instrument. '

Dated: _ ,20

(Seal or stamp)

Notary Public in and for the State of
ashington, residing at

My appointment expires
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EXHIBIT A
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PLAN OF OPERATIONS
EXHIBIT B

1. DESCRIPTION OF PERMITTED USE

A.  Existing Facilities
The site is a public park and natural area. It contains two bridges with concrete
surface, multiple walking paths with woodchip surfac aised wooden
observation deck, and an overwater path with deckmg surface and support pilings.

B. Proposed Facilities. Tenant proposes no new famht es:

2.  ADDITIONAL OBLIGATIONS

(@

‘ maintenance or repair
ctobegr 31, 2028.

(b)  Tenant shall renovate or replace exishng;
' provide 50 percent grated surfage; griting’

iting’
functional ¢ pace. Replacenient may ocq unde1 an ordinary mainfenance or
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When recorded, return to:

Seattle Department of Parks and Recreation
100 Dexter Ave N

Seattle, WA 98109

i

WASHINGTON STATE DEPARTMENT 0@ :
Natural Resources

Peter Goldmark - ~Com issioner of Public Lands

Grantor:
Grantee(s):

Assessor’s Property
Assessor’s Property Tax,

CTION 1 GRANT OF EASEMENT

11 Easement Defined. '
- (a) State grants and conveys to Grantee a nonexclusive easement, subject to the terms
and conditions of this agreement, over, upon, and under the real property at
Washington Park Arboretum: described in Exhibit A. In this agreement, the term
“Easement” means this agreement and the rights granted; the tenn “Easement
Property” means the real property subject to the easement.
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(b)  This Easement is subject to all valid interests of third parties noted in the records
of King County, or on file in the Office of the Commissioner of Public Lands,
Olympia, Washington; rights of the public under the Public Trust Doctrine or
federal navigation servitude; and treaty rights of Indian Tribes.

(¢)  This Easement does not include any right to harvest, collect or damage any
natural resource, including aquatic life or living plants, any water rights, or any
mineral rights, including any right to excavate or withdraw sand, gravel, or other
valuable materials.

(d) This Easement does not include the right fo gram
third parties. State reserves the right to reas
third party easements and franchises reg;
incidental to the Easement. State shall oot ur
party easements or franchises necessat )
communication systems.

ements and franchises to
Iy grant, condition, or approve all
f whether the third party’s use is

bly condition or deny third-

1.2 Survey and Easement Property Descri
(a) Grantee prepared Exhibit A, which’
represents that ExhibitiA is a true any

boundaries and the in

Easement area. Gran

the Easement Property

ocated on the Easement Property, the
rantee’s Permitted Use, compliance with governmental

SECTION2 USE

21  Permitted Use. Grantee shall use the Easement Property for Park purposes (the
“Permitted Use™), and for no other purpose, including utilities unless specifically identified as
part of the Permitted Use. The Permitted Use is described or shown in detail in Exhibit B.

22 Restrictions on Use.
(a) The limitations in this Paragraph 2.2 apply to the Property and adjacent state-
owned aquatic land. Grantee’s compliance with this Paragraph 2.2 does not limit
Grantee’s liability under any other provision of this Easement.
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) Grantee shall not cause or authorize:
(1)  Damage to natural resources,
(2) Waste, or
(3)  Deposit of material, unless approved by State in writing. This prohibition
includes deposit of fill, rock, earth, ballast, wood waste, refuse, garbage,
waste matter, pollutants of any type, or other matter.

2.3  Conformance with Laws. Grantee shall keep current and comply with all conditions
and terms of any permits, licenses, cerfificates, regulations, ordinances, statutes, and other
government rules and regulations regarding Grantee’s use 9 e Easement Property.

t Property free and clear of

2.4  Liens and Encumbrances. Grantee shall keep%
Easement Property, unless

any liens and encumbrances arising out of or relating
expressly authorized by State in writing.

2.5  Interference with Other Uses. N
(a) Gmutee shall exelcwe Grantee’s rights: - thig ‘a2 manner that

¢ of State, the public-or others with

valid right to use or o erty or smroundmg lands and

water.
(b) To the fullest extent rea

©
vity on Easement Propel“ty at least thirty (30)
"ty” means any activity that may affect use or
rs with valid rights to use or occupy the
and water.

o Jocation of arty hazards associated with the Penmtted Use
in:a manner that ensures reasonable notlce to the public.

31 .The,
the 1st day of November, 2013"(the “Commencement Date”), and ending on the 31st day of
October, 2043 (the “Termination Date™), unless terminated sooner under the terms of this
Easement.

3.2  Renewal of the Easement. This Easement does not provide a right of renewal. Grantee
may apply for a new Easement, which State has discretion to grant. Grantee must apply for a
new Easement at least one (1) year prior to Termination Date. State shall notify Grantee W1thm
ninety (90) days of its intent to approve or deny a new Easement.
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3.3 End of Term.
(a)  Upon the expiration or termination of this Easement, Grantee shall remove

Improvements in accordance with Section 7, Improvements, and surrender the

Easement Property to State in the same or better condition as on the

Commencement Date, reasonable wear and tear excepted.

(b)  Definition of Reasonable Wear and Tear.

(1)  Reasonable wear and tear is deterioration resulting from the Permitted Use
that has occurred without neglect, neghgence carelessness, accident, or
abuse by Grantee or Grantee’s contra agents, invitees, guests,

employees, affiliates, licensees, or pe es.

@

©

)

I other use authorization prior to the
ty to:remedy any breach of this

SECTION 4 FEES

41 . does not require payment of rent pursuant to RCW 79.105.230.

SECTION 5 OTHER EXPENSES

5.1  Utilities. Grantee shall pay all fees charged for utilities required or needed by the .
Permitted Use.

Agquatic Lands Easement Page 4 of 31 Easement No. 51-089835
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5.2  Taxes and Assessments. Grantee shall pay all taxes, assessments, and other
governmental charges, of any kind whatsoevm applicable or attributable to the Easement and the
Permitted Use. -

5.3  Failure to Pay. If Grantee fails to pay any of the amounts due under this Easement,
State may pay the amount due, and recover ifs cost in accordance with Section 6.

SECTION 6 LATE PAYMENTS AND OTHER CHARGES

is a default by Grantee. State
st as provided in this Section

6.1  Failure to Pay. Failure to pay any fees or othe
may seek remedies in Section 14 as well as late charges
6.

6.2  Late Charge. If State does not receivg
Grantee shall pay to State a late charge equal to"
{($50), whichever is greater, to defray the overhe

6.3
(@)
Paragra
begin a¢
(b). If Sta ; !
reimburse St [ or advanced and shall pay inferest on that
(19 )pe1 month from the date State notifies
6.4 ]
payment within
collection agency
shall pay collection ag

6.5 No Accord and Satisfaction. If Grantee pays, or State otherwise receives, an amount
less than the full amount then due, State may apply such payment as it elects. No endorsement
or statement on any check, any payment, or any letter accompanymg any check or payment
constitutes accord aund satisfaction. ‘
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SECTION 7 IMPROVEMENTS

7.1 . Improvements Defined.

(a) “Improvements,” consistent with RCW 79.105 through 79. 145 are additions
-within, upon, or attached to the land. This includes, but is not limited to
structures and fixtures.

(L)  “Personal Property” means items that can be 1emoved from the Easement
Property without (1) injury to the Easement Propetty, adjacent state-owned lands
or Improvements or (2) diminishing the valu ility of the Easement Property,

~adjacent state-owned lands or kmprove

() “State-Owned Improvements” are Imp
Owmed Improvements includes any, ¢ons

de or owned by State. State-
sration, or addition to State-

(d)  “Grantee-Owned Improvements

consent.
(e) “Unauthorized Improvements” are
without State’s prior

‘and deconstruction of Improvements
rns routine maintenance and mmor repair of

i State’s standards for Iimprovements current at the
mits plans and speciﬁcations for State’s approval. Paragraph

rpency, Grantee shall not conduct any Work without State’s

ent, which State will not unreasonably withhold.

(1)  In determining whether to consent state may consider, among other items,
(i) whether proposed Work would change the Permitted Use, expand
overwater structures, or expand non-water dependent uses; (it) the value of
the Improvements before and after the proposed Work; (iii) such other
factors as may reasonably bear upon the suitability of the Improvements to
provide the public benefits identified in RCW 79.105.030 in light of the
proposed Work.
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(2)  If the proposed Work does not comply with Paragraphs 7.4 and 11.3 State

(d)

()

Aquatic Lands Easement

3

)

start of such Work. Upon | State’s
and specifications or as—bmlts of

but not limi

may nonetheless consent to the Work in writing or deny its consent or
condition its consent on changes to the Work or Easement reasonably
intended to protect and preserve the Property. If Work is for removal of
Improvements at End of Term, State may waive removal of some or all
Improvements.

Except in an emergency, Grantee shall submit to State plans and
specifications describing the proposed Work at least sixty (60) days before
submitting permit applications to regulatory authorities unless Grantee and
State otherwise agree to coordinate it applications. Ata minimum, or
if no permits are necessary, Gran ubmit plans and specifications

State waives the requirem:
of its grant or denial of

ond i an amount equal to one
e estunated cost of constructzon

o Chapter 58.24 RCW. At Grantee’s expense, Grantee shall

retain a registered professional engineer or licensed land surveyor to reestablish
destroyed or disturbed Markers in accordance with U.S. General Land Office
standards.

Before completing Work, Grantee shall remove all debris and restore the
Easement Property, as nearly as possible, to the condition prior to the
commencement of Work. If Work is intended for removal of Improvements at
End of Term, Grantee shall restore the Easement Property i accordance with
Paragraph 3.3, End of Term.

Page 7 of 31 Easement No. 51-089835
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(i) Upon completing work, Grantee shall promptly provide State with as-built plans
and specifications.

)] State shall not charge rent for authorized Improvements installed by Grantee
during this Term of this Easement. State may charge rent for such Improvements
when and if the Grantee or successor obtains a subsequent use authorization for
the Fasement Property and State has waived the requirement for Improvements to
be removed as provided in Paragraph 7.4, unless at the fime State and Grantee or
its successor execute such subsequent use authorization then existing laws and
regulations permit State to authorize the permitfediuse of such Improvements, as
identified in the subsequent use authorizath ithout charging rent for them.

74  Grantee-Owned Improvements at End of Easemen
(@)  Disposition. "
-

@

s the Easement or enters into a new Easement, State may
1t to remove Grantee-Owned Improvements. Stafe also

-antee must notify State at least one (1) year before the
Termination Date of its request to leave Grantee-Owned
Improvements.
(ii)  State, within ninety (90) days, will notify Grantee whether State
consents to any or all Grantee-Owned Improvements remaining.
State has no obligation to grant consent.
(iii)  State’s failure to respond to Grantee’s request to leave
Improvements within ninety (90) days is a denial of the request.
(c) Grantee’s Obligations if State Waives Removal.

Agquatic Lands Easement Page 8 of 31 Easement No. 51-089835 -
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(1)  Grantee shall not remove hnprovements if State waives the requirement
for removal of any or all Grantee-Owned Improvements.

(2)  Grantee shall maintain such Improvements in accordance with this
Easement until the expiration, termination, or cancellation date. Grantee
is liable to State for cost of repair if Grantee causes or allows damage to
Improvements State has designated to remain.

7.5  Disposition of Unauthorized Improvements.
(a)  Unauthorized Improvements belong to State, u
{b)  State may either:
(1)  Consent to Grantee ownerslnp f
(2)  Charge use and occupancy fee i}
Imp1oveme11ts from the time ¢f 1

@

S State elects otherwise.

vements, Or
with RCW 79.105.200 of the

ts in accordance with
ay use and occupancy

(i)

Consent to hnproxfém
vy fee for the

7.6

amcmnt that then may be due from the Grantee to the State,
ail pay the remainder, if any, to the Grantee.

wmovai and disposal. -

SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALLOCATION

8.1 Definitions.

(a) “Hazardous Substance” means any substance that is now regulated or in the future
becomes regulated under the Comprehensive Environmental Response,
Aquatic Lands Easement Page 9 of 31 - Easement No. 51-089835
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Compensation and Liability Act of 1980 (“CERCLA"), 42 U.8.C. 9601 ef seq.;
Washington’s Model Toxics Control Act (“MTCA™), Chapter 70.105 RCW ;
Washington’s Sediment Management Standards, WAC Chapter 173-204; the
Washington Clean Water Act, RCW 90.48, and associated regulations; and the
federal Water Pollution Control Act, 33 U.S.C. 1251 ef seq., and associated
regulations, including future amendments to those laws and regulations.

()  “Release or threatened release of Hazardous Substance” means a release or
threatened release as defined under any law described in Paragraph 8.1(a).

(¢)  “Utmost care” means such a degree of care as would be exercised by a very
careful, prudent, and competent person und ame or similar circumstances;
the standard of care established under MT( CW 70.105D.040.

8.2  General Conditions.
(a) Grantee’s obligations under this S¢ 1&area in, on, under, or

- above:

(1)  The Easement Property

(2)  Adjacent state-owned aquat:

Hazardous Substan

Property.

b) Standard of Care.

ey

§3

not impose a duty on State to conduct investigations or
o Grantee about Hazardous Substances, provided, however,

Grantee’s requests for public records and endeavor to provide the requested-
records promptly.
(¢)  Grantee is responsible for conducting sufficient inquiries and gathering sufficient
- information concerning the Easement Property and the existence, scope, and
location of any Hazardous Substances on the Easement Property or on adjacent
lands to allow Grantee to meet Grantee’s obligations under this Easement.

Aquatic Lands Easement Page 10 of 31 Easement No. 51-089835
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8.4

8.5

8.6

. Use of Hazardous Substances.
(a) Grantee, its, confractors, agents, employees, guests, invitees, or afﬁhates shall not
use, store, generate, process, transport, handle, release, or dispose of Hazardous

Substances, except in accordance with all applicable laws. |

(b)  Grantee shall not undertake, or allow others to undertake by Grantee’s
permission, acquiescence, or failure to act, activities that:

(1)  Result in a release or threatened release of Hazardous Substances, or -

(2)  Cause, contribute to, or exacerbate any contamination exceeding
regulatory cleanup standards whether the regulatory authority requires
cleanup before, during, or after Gr e of the Easement Property.

(¢}  Ifuse of Hazardous Substance related to ‘mitted Use results in a violation -
of an applicable law Grantee shall sub
violation and cleanup any contami

Management of Contamination.
(a) Grantee, s, conhactors agent

(b)

or responsible parties who are the subject of an order or
1at 1equires access to the Easement Property Grantee

y withhold such a greement

diately notify State if Grantee becoines aware of any of the

(1) A release or threatened release of Hazardous Substances that Grantee
reports or is required to report to the Washington Department of Ecology;

(2)  Anynew discovery of or new information about a problem or liability’
related to, or denved from, the presence or release of any Hazardous
Substance;

(3)  Any lien or regulatory action arising from the foregoing;
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()

(©)

(4)  Any actual or alleged violation of any federal, state, or local statute,
ordinance, rule, regulation, or other law pertaining to Hazardous
Substances;

(5)  Any notification from the US Envirommnental Protection Agency (EPA) or
the Washington State Department of Ecology (DOE) that remediation or
removal of Hazardous Substances is or may be required at the Easement
Property.

Grantee’s duty to report under Paragraph 8.6(a) extends to the Easement Property,

adjacent state-owned aquatic lands where a release.or the presence of Hazardous

Substances arises from the Grantee’s use o “asement Property, and any other

property used by Grantee in conjunction w. antee’s use of the Easement

Property where a release or the presen

property would affect the Easemen

and submltted by
ubject to this

8.7
% 0wl sts, employeés, affiliates, licensees, or permitiees occurring
an ifee uses or has used the Easement Property,

(2)  Thetelease or threatened release of any Hazardous Substance, or the
exacerbation of any Hazardous Substance contamnination resulting from
any act or omission of Grantee, its contractors, agents, employees, guests,
invitees, or affiliates occturing anytime Grantee uses or has used the
'Easement Property. '

(c) Grantee shall fully indemnify, defend, and hold State harmless for any Liabilities

that arise out of or relate to Grantee’s breach of obligations under Subsection 8.5.

(&)  Third Parties. ‘
Aquatic Lands Easement Page 12 of 31 Easement No. 51-089835
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(1)  Grantee has no duty to indemnify State for acts or omissions of third
parties unless Grantee fails to exercise the standard of care required by
Paragraph 8.2(b)(2). Grantee’s third-party indemnification duty arises
under the conditions described in Subparagraph 8.7(d)(2).

(2)  Ifan administrative or legal proceeding arising from a release or
threatened release of Hazardous Substances finds or holds that Grantee
failed to exercise care as described in Subparagraph 8.7(d)(1), Grantee
shall fully u1demmfy, defend, and hold State harmless from and agamst
any liabilities arising from the acts or omissions of third parties in relation
to the release or threatened release of Hazardous Substances. This
includes any liabilities arising bef finding or holding in the
pzoceedmg

(e) Grantee is obligated to indemmify mdgr e Subs

a penmt or license authorizes the:

®

on 8.7 regérdless of whether

and nothing in this Easement may “be
appropriate sufficientfunds in the fu

' Mg
munity obligation mciude but are
irance program and in the Judgment

8.8
actions by-federal, state, or local regulatory agencies concerning Hazardous
Substances.

8.9 . Cleanup.

(a)  If Grantee’s Permitted Use, or Grantee’s breach of its obligations under this
Easement, results in contamination of the Easement Property with Hazardous
Substances, Grantee shall, at Grantee’s sole expense, promptly take all actions
necessary to report, investigate and remediate the Hazardous Substances in

Aquatic Lands Easeinent Page 13 of 31 Easement No. 51-089835 ,
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®)

©

8.10 Sampling by State, Reimbursement;

(a)
()

©

- State may conduct saﬂipling, tests, audits

accordance with applicable law. Remedial actions may include, without
limitation, treatinent, removal, and containment.

Grantee’s obligation to undertake a cleanup under Section 8 is limited to those
instances where the Hazardous Substances exist in amounts that exceed the
threshold limits of any applicable regulatory cleanup standards under
Environmental Laws.

Grantee shall cooperate with the Department of Natural Resources in
development of plans for remedial actions and Grantee shall not proceed with
remedial actions without Department of Natural:‘Resources approval of final
plans, which shall not be unreasonably wi qunless Grantee is ordered to
proceed by a court or a regulatory agenc vrisdiction. Grantee’s completion

Grantee shall conduct sedimen ing, if required; i dance with Exhibit

time to deter e the existence, scope or effects of

arising out of Grantee’s
s under this Lease, Grantee

gency if State has provided such notice as is
‘Grantee would be required to reimburse State under

emergency ‘Tests. Grantee solely shall bear the additional cost, if any, of split
samples. Grantee shall reimburse State for any additional costs caused by split
sampling within thirty (30) calendar days after State sends Grantee a bill with
documentation for such costs.

O Within sixty (60) calendar days of a written request (unless otherwise required
pursuant to Paragraph 8.6(c), above), either Party to this Easement shall provide
the other Party with validated final data, quality assurance/quality control
information, and chain of custody information, associated with any Tests of the
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Easement Property performed by or on behalf of State or Grantee. There 1s no
obligation to provide any analytical summaries or the work product of experts.
SECTION 9 ASSIGNMENT
Grantee shall not assign any part of Grantee’s interest in this Easement or the Easement Property

or grant any rights or franchises to third parties without State’s prior written consent, which State
shall not unreasonably condition or withhold. State reserves the right to reasonably change the

(a) Grantee shall mdemmfy defend,
agents harmless from Claims arising
Easement Property b Grantee its §

®)

ental Liability/Risk AHAQCﬂtiOI},‘ exclﬁsiveiy shall govern
State for Hazardous Substances and its obligation to

Tenant’s o‘b ations under this indemmity provision shall not exceed the
appropriation authorized at the time Tenant must fulfill its indemmity obligations
and nothing in this Easement may be considered as insuring that Tenant will
appropriate sufficient funds in the future to fulfill its indemnity obligations.
Appropriated funds that are subject to this indemnity obligation include, but are
not limited to, funds in the Licensee’s self-insurance program and in the Judgment
Claims Subfund (00126) established by Ordinance 124088, and future moneys
appropriated for the same purposes.
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10.2

Insurance Terms.
(a)  Insurance Required.
(1)  Grantee certifies that it is self-insured for all the liability exposures,

including but not limited to employers’ liability and business auto liability,
and its self-insurance plan satisfies all State requirements, and its self-
msurance plan provides coverage equal to that required in this Paragraph
10.2 and by Paragraph 10.3, Insurance Types and Limits. Grantee shall
provide to State evidence of its status as a self—msmed entity. Upon
request by State, Grantee shall provide g
condition and/or the self-insured fimgir

thechanism. Grantee shall
written notice prior to any
ding mechanism.

th this Fasement must be

~ material changes to Grantee’s
(2)  All self-mmsurance plowded i
. primary as to any other 1
or maintained by States
(b)  Waiver.
(1)  Grantee waives all rights again;
. extent self-msmance maintai

-of the ferms of such 'self-insurance or policies.
no less than 30 days notice if Grantee s self-insurance
erially reduced.

ose changes in the limits of liability for all types of
' State deems necessary.

and demonstrates coverage m comphance with the Lease within
thu'ty (30) days after State requires changes in the limits of Lability.
® If Grantee fails to provide the certification described above within fifteen (15)
days after Grantee receives a notice to comply from State, State may either:
(1)  Deem the failure an Event of Default under Section 14, or
(2)  Procure and maintain comparable substitute insurance and pay the
premiums. Upon demand, Grantee shall pay to State the full amount paid
by State, together with interest at the rate provided in Paragraph 6.2 from
the date of State’s notice of the expenditure until Grantee’s repayment.
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()  General Terms.

(1)  State does not represent that coverage and limits required under this
Easement are adequate to protect Grantee.

(2)  Coverage and limits do not limit Grantee’s liability for indemnification
and reimbursements granted to State under this Easement.

(3)  The Parties shall use any self-insurance or other insurance proceeds
payable by reason of damage or destruction to Easement Property first to
restore the Easement Property, then to pay the cost of the reconstruction,

10.3 Insurance Types and Limits.
(@) General Liability Insurance.
(1 Gmntee ghall maintain self-

of not less than tw1ce
(b) Workers’ Compensation

¢y

indemnify State. Indemnity shall include
fits to Grantee, employees, or their heirs

t (33 U'S.C. Section 901 ef seq.) and/01 the Jones Act (46

on 688) may require Grantee to provide insurance coverage in
tances. Grantee shall ascertain if such insurance is required
red, shail maintain insmance in compliance with 1aw Granfee

maintain such coverage.

(c) Employers’ Liability Insurance. Grantee shall maintain self-insurance that is
equivalent to employers’ liability insurance, and, if necessary, commercial
umbrella liability insurance with limits not less than Two Million Dollars
($2,000,000) each accident for bodily injury by accident or Two Millton Dollars -

. ($2,000,000) each employee for bodily injury by disease.

(d) Property Insurance.

Agquatic Lands Easement Page 17 of 31 | Fasement No. 51-089835
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@

3

©

(2

Aquatic Lands Easement

Grantee shall maintain self-insurance that is equivalent to property
insurance covering all real property and fixtures, equipment,
improvements and betterments (regardless of whether owned by Grantee
or State). Such insurance must be written on an all risks basis and, at
minimum, cover the perils insured under ISO Special Causes of Loss
Form CP 10 30, and cover the full replacement cost of the property
insured. Such insurance may have commercially reascnable deductibles.
Any coinsurance requirement in the policy must be waived. The policy
must include State as an insured and a lo§gipayee. '
Licensee shall maintain self-insurar at is equivalent to boiler and
machinery insurance 1equi1 ed by ' documents or by law, covering
rovements and betterments
'State) from loss or damage

steam generators, or pi
In the event of any loss

proceeds of st
interest earned
thls Easement

.damaged building(s) and/or Improvements
building(s) and/or Improvements on the Fasement

ance. _
1 procure and maintain m force, or require its contractor(s) to
maintain in force, builder’s risk insurance on the entire work

project. Such insurance must be written on a completed form and in an
amount equal to the value of the completed Improvements, subject to
subsequent modifications to the sum. The insurance must be written on a
replacement cost basis. The insurance must name Grantee, all contractors,
and subcontractors in the work as insured. State must be named additional
insured as required by Paragraph 10.2(a)(3)).

Insurance described above must cover or include the following:
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(1) All risks of physical loss except those specifically excluded in the-
policy, including loss or damage caused by collapse;

(ii)  The entire work on the Easement Property, including reasonable
compensation for architect’s services and expenses made necessary
by an insured loss; .

(iii)  Portions of the work located away from the Easement Property but

. infended for use at the Easement Property, and portions of the

work in transit; )

(iv)  Scaffolding, falsework, and temporary buildings located on the
Easement Property; and 4

(v)  The cost of removing debris 1ding all demolition as made

regulation. _
(3)  Grantee or Grantee’(s) conl

@)

@ Busii:
¢y

surance that is equivalent to business auto
essary, commercial umbrelld lrability

ered polfutxon cost or expense” as pmvxded in the 1990 or
of CA 00 01.

() At its own expense, Grantee shall procure and maintain during the Term of this
Easement a corporate security bond or provide other financial security that State,
at its option, may approve (“Security”). Grantee shall provide Security in an
amount equal fo Zero Dollars ($0), which is consistent with RCW 79.105.330,
and secures Grantee’s performance of its obligations under this Easement, with
the exception of the obligations under Section 8, Environmental Liability/Risk
Allocation. Grantee’s failure to maintain the Security in the required amount
during the Term constitutes a breach of this Easement.

(b) Al Security must be in a form acceptable to the State.
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(1)  Bonds must be issued by companies admitted to do business within the
 State of Washingfon and have a rating of A-, Class VII or better, in the

most recently published edition of Best’s Reports, unless State approves
an exception. Grantee may submit a request to the risk manager for the
Department of Natural Resources for an exception to this requirement.

(2)  Letters of credit, if approved by State, must be irrevocable, allow State to
draw funds at will, provide for aufomatic renewal, and comply with
RCW 62A.5-101, et. seq.

(3)  Savings accounf assignments, if approv
draw funds at will.

(c)  Adjustment in Amount of Security.

(1)  State may require an adjustmen
() At the same time as 1y
(i} . As a condition of gj

y State, must allow State to

(iii) Upon a materia

(iv)  Uponachange in the P se. .

(2)  Grantee shal ew or modifted form of Security to State within
thirty (30) day. has required adjustment of the amount of the
Security. k

(a)

maintenance or repair is the type of work that does not require regulatory permits.

(b) At Grantee’s sole expense, Grantee shall keep and maintain all Grantee-Owned-
Improvements and the Easement Property as it relates to the Permitted Use in
good order and repair and in a safe condition. State’s consent is not required for
routine maintenance or repair.

() At Grantee’s own expense, Grantee shall make any additions, repairs, alterations,
maintenance, replacements, or changes to the Easement Propetty or to any
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11.3

(d)

Improvements on the Easement Property that any public authority requires
because of the Permitted Use. '
Upon completion of maintenance activities, Grantee shall remove all debris and
restore the Easement Property, as nearly as possible, to the condition prior to the
commencement of work. '

Limitations. The following hmitahons apply whenever Grantee conducts maintenance,
repair or replacement.

M
@
3)

4)

)
©)

_Grantee shall nof use or install treated wood at ai

slocation above or below water,

¢ water structural framing.
e, floatation or fenders) at any

except that Grantee may use treated wood fo
Grantee shall not use or install tires (for
location above or below water. :

Grantee shall not allow new floatis
shorelands (“ gmund out™). Grants

) required for flood
anes, or mamtenance of water

Work during tine peliocis prohibited for such
271, Prohibited Work Times in Saltwater, as
rected by the Washington Department of Fish and

SECTION 12 DAMAGE OR DESTRUCTION

12.1 Notice and Repair.

(a) In the event of any known damage to or destruction of the Fasement Propeﬂy or
any Improvements, Grantee shall promptly give written nofice fo Stafe. State
does not have actual knowledge of the damage or destruction of the Easement
Property or any Improvements without Grantee’s written notice.
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(b)  Unless otherwise agreed in writing, Grantee shall promptly reconstruct, repair, or
replace any Improvements in accordance with Paragraph 7.3, Construction, Major
Repair, Modification, and Demolition, as nearly as possible to its condition
immediately prior to the damage or destruction. Where damage to state-owned
aquatic land or natural resources is attributable to the Permitted Use or related
activities, Grantee shall promptly restore the lands or resources to the condition

“ preceding the damage in accordance with Paragraph 7.3 unless otherwise agreed
in writing,

1ms for damage or destruction of
rantee of each specific claim

12.2  State’s Waiver of Claim. State does not waive a
the Easement Property unless State provides written notig
waived.

truct, repair, lace any damage or
ements on the Easémént Property is not
roceeds to Grantee fro hich the cost of

12.3 Insurance Proceeds. Grantee’s duty t
destruction of the Easement Property or any
~ conditioned upon the availability of any insur

est in the Easement Property; the
nts, if any; and State-Owned Improvements.

141

: terms within sixfy (60) days of State’s written notice of breach.
(t)  For nonmonetary breach not capable of cure within sixty (60) days, State will not
- unreasonably withhold approval of a reasonable alternative cure schedule. ‘
Grantee must submit a cure schedule within thirty (30) days of a notice of breach.
State shall not terminate if State approves the schedule and Grantee works
diligently and in good faith to execute the cure. State may terminate if Grantee
fails to timely submit a schedule or fails to cure in accmdance with an approved
schedule.
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{c)  Ifbreach arises from Grantee’s failure to comply with restrictions on Permitted
use under Paragraph 2.2, State may, without terminating this Easement, restore
the natural resources or Property and charge Grantee restoration costs and/or
charge Grantee damages. On demand by State, Grantee shall pay all costs and/or
damages.

14.2 Termination by Nonuse. If Grantee does not use the Easement Property for a period of
three (3) successive years, this Easement terminates without further action by State. Grantee’s
rights revert to State upon Termination by Nonuse.

14.3 Termination by Grantee. Grantee may terminate
with sixty (60) days written notice of intent to tenninagé
3.3, End of Term. _ g5, @

asement upon providing State

h.the State is lawfully
breach or threatened breach of any provision of this )

Grantee:

The Parties may delivel in person, by facsimile machine, or by certified mail.
Depending on the method ivery, notice is effective upon personal delivery, upon receipt of
a confirmation report if delivered by facsimile machine, or three (3) days after mailing. All
notices must identify the Easement number. On notices transmitted by facsimile machine, the
Parties shall state the number of pages contained in the notice, including the transmittal page, if
any. :
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SECTION 16 MISCELLANEOQUS

16.1  Authority. Grantee and the person or persons executing this Easement on behalf of
Grantee represent that Grantee is qualified to do business in the State of Washington, that
Grantee has full right and authority to enter into this Easement, and that each and every person
signing on behalf of Grantee is anthorized to do so. Upon State’s request, Grantee shall provide
evidence satisfactory to State confirming these representations.

o the benefit of the Parties,

16.2 Successors and Assigns. This Easement binds and i
their successors, and assigns.

16.3 Headings. The headings used in this Easement ar
define, limit, or extend the scope of this Easement ; provision.

16.4 Entire Agreement. This Easement, in
the entire agreement of the Parties. This Easemen ’
agreements, promises, 1epreseﬁtat10ns and statements; 1 i m or to the
Easement Property. ‘

16.5 Wailver.
(a)

of the Easement, or the issuance of a new
te’s ability to pursue any rights or

he rights and remedies of State under this Easement are
ddition to all other nghts and remedies afforded by law or equity or
otherwise.

16.7 Time is of the IME IS OF THE ESSENCE as to each and every provision of
this Easement. : :
16.8 Language. The word “Grantee” as used in this Easement applies to one or more persons,
as the case may be. The singular includes the plural, and the neuter includes the masculine and
feminine, If there is more than one Grantee, their obligations are joint and several. The word
“persons,” whenever used, includes individuals, firms, associations, and corporations. The word
““Parties” means State and Grantee in the collective. The word “Party” means either or both State
and Grantee, depending on context.
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16.9 Invalidity. The invalidity, voidness, or illegality of any provision of this Easement does
not affect, impair, or invalidate any other provision of this Easement.

16.10 Applicable Law and Venue. This Easement is to be interpreted and construed in
accordance with the laws of the State of Washington. Any reference to a statute means that
statute as presently enacted or hereafier amended or superseded. Venue for any action arising
out of or in connection with this Easement is in the Superior Court for Thurston County,
Washington.

16.11 Recordation. At Grantee’s expense and no later th,
fully-executed Easement, Grantee shall record this Ease
18 locafed Grantee shall include the parcel number of th

(30) days after receiving the
the county in which the Property
roperty used in conjunchon
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16.14 Exhibits. Al referenced exhibits are incorporated in this Easement unless expressly
identified as unincorporated. '

THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.

SEATTLE DEPARTMENT OF PARKS AND
RECREATION

Dated:

Dated:

Approved as to form this
16 day of June 2010
Janis Snoey, Assistant Atforney General
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REPRESENTATIVE ACKNOWLEDGMENT

STATE OF _ )
) ss
County of )

I certify that I know or have satisfactory evidence that _

(Seal or stamp)

Notary Public in and for the State of
Washington, residing at

My appointment expires
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INDIVIDUAL ACKNOWLEDGMENT

STATE OF )
‘ ) ss
County of )

1 certify that I know or have satisfactory evidence that

is the person who appeared before me, and said person
instrument and acknowledged it to be (his/her) freg;:
mentioned in this instrument.

Dated:

(Seal or stamp)

My appointment expires
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON")
) ss
County of 7 )

GOLDMARK is the person who
signed this instrument, on oath

owledged it as the PUBLIC

fo.be the fiee and voluntary

I certify that I know or have satisfactory evidence that P

act of such party for the uses and purposes mej

Déted:

(Seal or stamp)

Notary Public in and for the State of
Washington, residing at '

My appointment expires
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EXHIBIT B
1.  DESCRIPTION OF PERMITTED USE
A.  Existing Facilities -
The site is for park purposes. It contains a dirt and woodchip walking paths.

B. Proposed Facilities. Grantee proposesno new facilifies

2.  ADDITIONAL OBLIGATIONS

(a)  Grantee shall replace existing treated wood,
non-toxic materials such as untreated
encased in a manner that prevents lea
Grantee may use non-creosote tr
framing. Replacement may oc
schedule, but all treated wood

-king, timbers, pilings, etc.) with

ants into surface water.

s, rafts, floats, wharves and piers to

(b)  Grantee shall renovate _ :
erial must have at least 60 percent
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When recorded, return to:

Seattle Department of Parks and Recreation
100 Dexter Ave N

Seattle, WA 98109

-WASHINGTON STATE DEPARTMENT OF
Natural Resources

Peter Goldmark - Commissigner of Public Lands

Permit No. 20-089909

Grantor: Washington State Departm
Grantee(s):

"STATE OF WASHINGTON, acting in its
atural Resources ("State"), and SEATTLE

Licensee desires fo e aquatic lands commonly known as Washington Park Arboretum,
which is a waterwa

and in accordance with Chapter 79.120 of the Revised Code of Washington (RCW). The infent
of the Parties to create a license to use land, for a term of time, subject to any restrictions or
reservations contained in this Agreement. State has authority to enter this Agreement under
Chapter 43.12, Chapter 43.30 and Title 79 RCW.

THEREFORE, the Parties agree as follows:
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SECTION 1 GRANT OF PERMISSION

1.1 Permission. : ’

(a) Subject to the terms and conditions set forth below, State hereby grants Licensee a
revocable, nonpossessory license to use the real property described in Exhibit A
(the "Property™). In this agreement, the term “Permit” means this agreement and
the rights granted. State may revoke this permnission in accordance with Paragraph
144,

(b)  This Permit is subject to all valid interests of ﬂnrd
King County, or on ﬁle in the Office of the Comumi fi

1es noted in the records of
0 vier of Public Lands

federal nav1gat10n servfrude and treaty ri ght%q .
(c) This Permit does not include a right to hm%est “collect or damag
resources, including aquatic life or living plants; water rights; n
right to excavate or withdraw sandygr; el or othel; valuable mat
(d) = State reserves the right to grant easemen heriland uses on the Property to
others when the easement or other land not mterfere unreasonably with
the Permitted Use. :

cts the actual amount of land used by
retroactively adjust fees if at any time during
tate discovers a discrepancy between Licensee’s property
xftially used by Licensee.

SECTION 2 USE OF PROPERTY

2.1  Perniitted Use. Licensee shall use the Property for Park purposes, (the “Permitted
Use™), and for no other purpose. This is a water-dependent use. Exhibit B describes the
Permitted Use in detail. The Permitted Use is subject to addifional obligations in Exhibit B.
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2.2 Restrictions on Permitted Use and Operations. The following limifations apply to the
Property and adjacent state-owned aquatic land. Licensee’s compliance with the following does
not limit Licensee’s liability under any other provision of this Permit.
{a)  Licensee shall not cause or authorize:
(1)  Damage to natural resources,
(2) Waste, or
(3)  Deposit of material, unless approved by State m writing. This prohibition
includes deposit of fill, rock, earth, ballast, wood aste, refuse, garbage,
waste matter, pollutants of any type, or othermatter.
(b)  Licensee shall not construct new bulkheads or p} td bank armeoring.
(c¢)  Unless approved by State in writing, Licensee: 1
on the Property. State will not approve dredgi

intakes and (2) consistent with Sta
maintain authorized dredge basins;
pockets.

2.3
conditions and terms of permits, llcenses
governinent rules and regulations regard:

24

Permit at least one (1 ai prior to Termination Date. State shall notify Licensee within ninety
{90) days of its intent €6 approve or deny a new Permit. -

33  Endof Term.

(@)  Upon the revocation, expxranon or termination of this Pernit, Licensee shall
remove Improvements in accordance with Section 7, Improvements, and
surrender the Property to State in the same or better condition as on the
Commencement Date, reasonable wear and tear excepted.

Waterway Permit Page 3 of 31 : " Permit No. 20-089909
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(b)  Definition of Reasonable Wear and Tear.

(1)  Reasonable wear and tear is deterioration resulting from the Pemutted Use
that has occurred without neglect, negligence, carelessness, accident, or
abuse of the Propezty by Licensee or any other person on the premxses
with the permission of Licensee.

(2)  Reasonable wear and tear does not include unauthorized deposit of
material prohibited under Paragraph 2.2 and regardless of whether the

_ deposit is incidental to or the byproduct of the Permitted Use.
(c) If Property is in worse condition, excepting for reasonable wear and tear, on the
surrender date than on the Commencement Dat; sllowing provisions apply.

(1)  State shall provide Licensee a reasonable time t all steps necessary
to remedy the condition of the Property State may require Licensee to
enter into a right-of-eniry or other use authorization priot to the Licensee

- entering the Property if the Petmit has terminated.

@ I Llcensee fails to remedy;the i

failure. Upon demand by State, Lice
remedy, including but not hnnted to
of any material depg
1esultmg fwm the condit f administrative costs

+ shall pay all costs of State’s
sts of removing and disposing

n the Property after the Terrnlnatlon Date the occupancy
or renewal of ) the Pen:mt The occupancy will be a

2(30) days written notice.
m.unatlon Date will be the same fee that

ccupai:lcy longer than month-to-month. If Licensee pays tore
onthly fee and State provides notice to vacate the propel’ry,

®)

the time set forth in the notice, Licensee will be a trespasser and shall owe the
State all amounts due under RCW 79.02.300 or other applicable law.

3.5  Adjustment of Term Resulting from Licensee’s Possession.
(a) - If for any reason whatsoever, State cannot allow use of the Property to Licensee
on the Commencement Date, this Permit will not be void or voidable, nor will
State be liable to Licensee for any loss or damage resulting from the delay. In
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such event, the date Licensee enters the Property will be the Conunencement Date
for all purposes, inchiding the payment of fees.

(b)  If Licensee enters the Property before the Commencement Date, the date of entry
will be the Commencement Date for all purposes, including the payment of fees.
If the Term commences earlier or later than the scheduled Commencement Date,
the Termination Date adjusts accordingly. ‘

SECTION 4 FEES

4.1  Fees. The Permitted Use does not require payment offent purs ant to WAC 332-30-117

and RCW 79.105.230.

SECTION 5 OTHER EXPENSES
2 .

5.1  Utilities. Licensee shall pay all fees charged for u lities required or needed by the
Permitted Use. %

5.2  Taxes and Assessments. Licensee shall]
assessments, and other governmental charges; applic

53
cost and expense. A
form of a bond or other se
contest.

| faith, Licensee may contest any tax or assessment at its sole '
¢.shall furnish reasonable protection in the
gainst loss or liability resulting from such

by State, Licensee shall farnish to State receipts or other

5.4
approp yient of amounts this Permit requires Licensee to pay.
5.5 see fifils fo pay amounts due under this Permit, State may pay

the amount cost in accordance with Section 6.

6.1  Failure to Pay Fee. Failure to pay fees is a default by the Licensee. State may seek
remedies under Section 14 as well as late charges and interest as provided in this Section 6.

Waterway Permit . : Page 5 of 31 Permit No, 20-089909
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6.2  Late Charge. If State does not receive full fee payment within ten (10) days of the date
due, Licensee shall pay to State a late charge equal to four percent (4%) of the unpaid amount or
Fifty Dollars ($50), whichever is greater, to defray the overhead expenses of State incident fo the
delay.

6.3  Interest Penalty for Past Due Fees and Other Sums Owed.
(a) Licensee shall pay interest on the past due fees at the rate of one percent (1%) per
' month until paid, in addition to paying the late charge;g rmined under
Pamgiaph 6.2. Rent not paid by the close of business 1 the due date will begin
accruing interest the day after the due date.
(b)  If State pays or advances any amounts for or o
reimburse State for the amount paid or adva;

and disposal of materials or Improvem
other amounts not paid when due.

6.4  Referral to Collection Agency an
full payment within thuty (30) days of the

;Ight to recover the balance of the fees or
I statement on any check, any payment, or

SECTION7 IMPROVEMENTS

7.1 Improvements Defined.
(a) “Improvements,” consistent with RCW 79.105 through 79.145, are additions

within, upon, or attached to the land. This includes, but is not limited to,
structures and fixtures.

(b)  “Personal Property” means items that can be removed from the Property without
(1) injury to the Property, or Improvements or (2) diminishing the value or utility -
.of the Property, or Improvements.
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(c) “State-Owned Improvements” are Improvements made or owned by State. State-
Owned Improvements includes any construction, alteration, or addition fo State-
Owned Improvements made by Licensee.

(d)  “Licensee-Owned Improvements” are Improvements authorized by State and (1)
made by Licensee or (2) acquired by Licensee from a previous occupant of the
Property.

(e) “Unauthorized Improvements” are Improvements made on the Property without
State’s prior consent or Improvements made by Licensge'thiat do not conform to
plans submitted to and approved by the State.

3 “Improvements Owned by Others™ are Improve

made by Others with a right

to occupy or use the Property or adjacent state- %ned lan

7.2  Existing Improvements, On the Commencemen
located on the Property: No improvements are cuute 1ocated on the Prope

7.3 Construction, Major Repair, Modificatum,
(a)  This Paragraph 7.3 governs construction, ¢
modification, demolition:and deconstructio:

11 governs routine maintenari 1

(6)  All Work must conform to 1

which applies to routine maintenanc
under thls Palagraph 7.3.

on, replacement, major repair,
mprovements (“Work™). Section

, and after the proposed Work; (m) such other
easonably bear upon the suitability of the Implovements to
lic,bénefits identified in RCW 79.105.030 in light of the

ded to protect and preserve the Property. If Work is for removal of

ovements at End of Term, State may waive removal of some or all

<Improvements.

(3)  Except in an emergency, Licensee shall submit to State plans and
specifications describing the proposed Work at least sixty (60) days before
submitting permit applications to regulatory authorities unless Licensee
and State otherwise agree to coordinate permit applications. Ata

-minimum, or if no permits are necessary, Licensee shall submit plans and
specifications at least ninety (90) days before commencement of Work.
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(4)  State waives the requirement for consent if State does not notify Licensee

of its grant or denial of consent within sixty (60) days of submittal. -

(d)  Licensee shall notify State of emergency Work within five (5) business days of
the start of such Work. Upon State’s request, Licensee shall provide State with
plans and specifications or as-builts of emergency Work.

(¢)  Licensee shall not commence or authorize Work until Licensee has:

(1)  Obtained a performance and payment bond in ount equal to one
hundred twenty-five percent (125%) of the esti d.cost of construction.
Licensee shall maintain the performance yment bond until Licensee
pays in full the costs of the Work, includi laborers and material
persons. In heu of a performance and p yment Tenant may provide

the Work.

- (2)  Obtained all required permits.
® Before completing Work, Licensee shall
Property to an orderly an
Improvements at End of
with Paragraph 33, End of

B &
all debris and restore the
1s infended for removal of

7.4

¢ year penod fo]lowmg the Commencem_ent Date {and to Proposed
lities described in Exhibit B]. Work has commenced if State has
<approved plans and specifications.
(2)  If Licensee undertakes Work five years or more after the Commencement

Date, Licensee shall comply with State’s then current standards for Work.
(3) At Licensee’s option, Licensee may ascertain State’s current standards for

~ Work as follows:

@® Before submitting plans and specifications for State’s approval as

required by Paragraph 7.3 of the Permit, Licensee shall request
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State to provide Licensee with then current standards for Work on
State-owned Aquatic Lands.

(i)  Within thirty (30) days of receiving Licensee’s request State shall
provide Licensee with current standards for Work, which will be
effective for the purpose of State’s approval of Licensee’s
proposed Work provided Licensee submits plans and specifications
for State’s approval within two (2) years of Licensee’s request for
standards. .

(i)  If State does not timely provide ct
request, t§1e standards under Para

required by Paragraph 7.3
request for standards.
If Licensee fails to

@)

necessaty to confoml to curty
demand.
(b)  Standards for Work

§)) Licensee shall not

@)

L1cens ee-Owned Implovements remaining on the Propeﬁy on the

'ration termination or cancellation date become State-Owned

rovements without payment by State, unless State elects otherwise.
State may refuse or waive ownership.

(3)  If Licensee-Owned Improvements remain on the Property after the

expiration, termination, or cancellation date without State’s consent, State

may remove all Improvements and Licensee shall pay State’s costs of

: removal and disposal.
(b) Conditions Under Which State May Waive Removal of Licensee-Owned

Improvements.

Waterway Permit Page 9 of 31 Permit No. 20-089909
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(1)  State may waive removal of some or all Licensee-Owned Improvements
whenever State determines that it is in the best interests of the State and
regardless of whether Licensee renews the Permit or enters into a new
Permit.

(2) I Licensee renews the Permit or enters info a new Permit, State may
waive requirement to remove Licensee-Owned Improvements. State also
may consent to Licensee’s continued ownership of Licensee-Owned
Improvements.

(3) I Licensee does not renew the Permit or entg
may waive requiz‘ement to remove Licens

®

mto a new Permit, State
ed Improvements upon

(i)

Licensee-Owned Improve
to grant congent.

request to leave
s: denial of the request.

©

Require Licensee to remove the Improvements in accordance with

Paragraph 7.3, in which case Licensee shall pay use and occupancy

fee for the Improvements until removal,

(i)  Consent to Improvements remaining and Licensee shall pay use
and occupancy fee for the use of the Improvements, or

(i)  Remove Improvements and Licensee shall pay for the cost of
removal and disposal, in which case Licensee shall pay use and

occipancy fee for use of the Improvements until removal and

disposal.
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7.7 Disposition of Personal Property.

Licensee retains ownership of Personal Property unless Licensee and Stafe agtee
otherwise in writing.

Licensee shall remove Personal Property from the Property by the Termmatlon
Date. Licensee is liable for damage to the Property and to any Improvements
resulting from removal of Personal Propeity.

(@)
(b)

©

8.1
(@

®)

‘Waterway Permnit

State may sell or dispose of all Personal Property left o
Termination Date. g

1)

@)

becomes regulated under the omple
' Compensatmn and Liability Act.of 1980 (

If State conducts a sale of Personal Prope
first to the State’s administrative costs 1
payment of amount that then may be dk
and State shall pay the remainder
If State disposes of Personal P
removal and disposal.

EA™), 42 US.C. 9601 et seq.;
T ‘A”) Chapter 70.105 RCW

Adjacent state-owned aquatic lands where a release or ﬂ1e presence of

@
Hazardous Substances may arise from Licensee’s use of the Property.

Standard of Care.

(1)  Licensee shall exercise the utmost care with respect to Hazardous
Substances.

(2)  Inrelation to the Permitted Use, Licensee shall exercise utmost care for
the foreseeable acts or omissions of third parties with respect to Hazardous
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Substances, and the foreseeable consequences of those acts or omissions,
to the extent required to establish a viable, third-party defense under the
law, including - but not limited to — RCW 70.105D.040.

8.3  Current Conditions and Duty to Investigate.
(a)  State makes no 1epresentat1on about the condition of the Property. Hazardous

Substances may exist in, on, under, or above the Property, or adjacent state-owned.

lands.

(b)  This Easement does not impose a duty on State o cg

documents under the Public Records Act
Licensee’s 1equests for public records any

(c)

8.4 Use of Hazardous Substances.
(@) Licensee its contractors ag

®)

restoration activities.on the Property.

(b)  Licensee shall take reasonable steps to avoid or reduce: human or environmental
exposure fo contaminated sediments and mechanical or chemical disturbance of
on-site habitat mitigation. For purposes of this Subsection 8.5(b) reasonable steps
may include access restrictions, fish consumption advisories, and use restrictions
and advisories for water bodies.

() Licensee its, contractors, agents, employees; guests, mvxtees or affiliates shall not
interfere with access by:

Waterway Permit ) Page 12 of 31 . Permit No. 20-089909
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(1)  Employees and authorized agents of the Environmental Profection
Agency, the Washington State Department of Ecology, health department,
or other similar environmental agencies; and

(2)  Potentially liable or responsible parties who are the subject of an order or

. consent decree that requires access to the Property. Licensee may
negotiate an access agreement with such parties, but Licensee may not
unreasonably withhold such agreement.

8.6  Notification and Reporting.
{a)  Licensee shall immediately notify State if Lxcens
following;:

(1)  Anrelease or threatened release of Hazardous Sub

omes aware of any of the

(2}  Anynew discovery of or new:d
related to, or derived from,sthi
Substance;

(3)  Any lien or regulatory action arising; the foregoing;

(4)  Any actual or alle \ 1a1 state, or local statute,
ordinance, mle, re y

Substances;

%
ental:Protection Agency (EPA) or
&y (DOE) that remediation or

any federal, state or local authorities. Documents subject to this requirement
! ot limited to, apphcat:ons reports, studies, or audlts for National

eers 'iiinits; State Hydraulic Project Approvals (HPA); S’fate Water Quality
certific ; Substantial Development permit; and any reporting necessary for the
existence, location, and storage of Hazardous Substances on the Property.

8.7 Indemanification.

(@)  “Liabilities” as used in this Subsection 8.7 means any claims, demands,
proceedings, lawsuits, damages, costs, expenses, fees (including attorneys’ fees
and disbursements), penalties, or judgments that are asserted by third parties
against Grantor or that are incurred by Grantor in order to comply with applicable
laws and regulations.
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(b)  Licensee shall fully indemnify, defend, and hold State harmless from and against
any Liabilities that arise out of, or relate to:

(1)  The use, storage, generation, processing, transportation, handling, or
disposal of any Hazardous Substance by Licensee, its contractors, agents,
invitees, guests, employees, affiliates, licensees, or permittees occumng
anytime Licensee uses or has used the Property;

(2)  The release or threatened release of any Hazardous Substance, or the
exacerbation of any Hazardous Substance contamination resulting from
any act or omission of Licensee, its contrac agents employees, guests,

_invitees, or affiliates occumng anytime e uses or has used the
Property. £
(c)  Licensee shall fully mdemmfy defend and hold"‘

(@  Third Parties.

(D Llcensee has no duty to 111_; _
1e"standard of care; requsred by
ty indemnification duty arises

¥f an administrativ .
threatened 1elease o

@)

der the Subsection 8.7 regal dless of whether
scharge or release of Hazardous Substances.
s under thls mdemnlty provision shali not exceed the ‘

- ©

eut Clam]s Subfund (00126) established ‘oy Ordinance 124088, and
eys appropriated for the same purposes.

8.8  Reservation of Rights.

(a)  For any environmental liabilities not covered by the mdemmﬁcatxon provisions of
Subsection 8.7 or the cleanup provisions of Section 8.9, the Parties expressly
reserve and do not waive or relinquish any rights, claims, innmunities, causes of
action, or defenses relating to the presence, release, or threatened release of
Hazardous Substances that either Party may have against the other under law.
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(b)  This Easement affects no right, claim, immunity, or defense either Party may have
against third parties, and the Parties expressly reserve all such rights, claims,
immunities, and defenses.

(c)  The provisions under this Section 8 do not benefit, or create rights for, third
parties..

()  The allocations of risks, liabilities, and 1espon31b1ht1es set forth above do not
release either Party from or affect the liability of either Party for, claims or
actions by federal, state, or local regulatory agencxes co ning Hazardous
Substances.

8.9 Cleannp.
(a) If Licensee’s Permitted Use, or Llcensee
Fasement, results in contamination of the

Licensee shall, at Licensee’s sole expe

report, investigate and remediate th

applicable law. Remedial actions may

nemoval and confannnent

threshold lmnts of any app
Enviromnenfal Laws.

8.10

sts, along with any other information, demonstrate the existence,
 threatened release of Hazardous Substances arising out of Licensee’s

Permitted Use or any violation of Licensee’s obligations under this Lease,
Licensee shall promptly reimburse State for all costs associated with such Tests.
(d) State shall not seek reimbursement for any Tests under this Subsection 8.10
unless State provides Licensee written notice of its intent to conduct any Tests at
least thirty (30) calendar days prior to undertaking such Tests, except when such
Tests are in response to an emergency. Licensee shall reimburse State for Tests
Waterway Permit - Page 15 of 31 Permit No, 20-089909
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performed in response to an emergency if State has provided such notice as is
reasonably practical and Licensee would be required to reimburse State under
section (c).
(e) Licensee is entitled to observe State’s collection of samples and obtain split
samples of any Test samples obtained by State, but only if Licensee provides
State with written notice requesting such samples within twenty (20) calendar
days of the date of Licensee’s receipt of notice of State’s;intent to conduct any
non-emergency Tests. Licensee solely shall bear the
split samples. Licensee shall reimburse State for ai
split sampling within thirty (30) calendar days
with documentation for such costs.
Within sixty (60) calendar days of a wrztte

dditional costs caused by
ite sends Licensee a bill

®

Property pelfonned by or on behalf of State c
provide any analytical summaries or the W

_conditions of this Ag1eeme11t including, but not
Annual Fees; and/or
_i¢ensee or transferee to conduct Tests for Hazardous

| fransferee shall assume all 6biigations under this Permit, including
es. No assignment, sublicense, or transfer shall release,

@

clﬂms-:ﬁgaMSt Licensee for the violation of any term of this Permit.

9.2  Payments Following Assignment. The acceptance by State of the paymént of fees
following an assignment or other transfer does not constitute consent to any assigument or
transfer. |

93  Terms of Sublicenses.
(a) Licensee shall submit the terms of all sublicenses to State for approval.
Waterway Permit Page 16 of 31 Permit No. 20-089909
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(b)  Licensee shall incorporate the following requirements in all sublicenses:

(1)
@)
&)
)
&)
()
Q)
®)
)
(10)
(n

The sublicense must be consistent with and subject to all the terms and
conditions of this Permit;

The sublicense must provide that this Permit controls if the terms of the
sublicense conflict with the terms of this Permit;

The term of the sublicense (including any period of time covered by a
renewal option) must end before the Termmation Date of the initial Term
or any renewal term;
The sublicense must terminate if this Permi rminates for any reasomn;
The Sublicensee must receive and ackno ceipt of a copy of this
Permit; '

Licensee;
The sublicense must pro\rlde that ther ,'
the Sublicensee and State '

Propertyby Licensee, its Sublicensee, contractors, agents mv1tees guests,

employees, affiliates, licensees, or permittees.

{(b)  “Claim” as used in thig Paragraph 10.1 means any financial loss, claim, suit,
action, damages, expenses, fees (including attorneys’ fees), penalties, or
judgments attributable to bodily injury, sickness, disease, death, and damages to
tangible property, including, but not limited to, land, aquatic life, and other

" natural resources. “Damages to tangible property” includes, but is not limited to,

Waterway Perinit
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physical injury to the Property and damages resulting from loss of use of the
- Property.

(©) State shall not require Licensee to indemnify, defend, and hold State harmless for
claims that arise solely out of the willful or negligent act of State or State’s
elected officials, employees, or agents.

(d  Licensee waives its immunity under Title 51 RCW to the extent it is required to
indemnify, defend, and hold State and its agencies, officials, agents, or employees
harmless. :

(e) Section 8, Environmental Liability/Risk Allocati
Licensee’s liability to State for Hazardous Sub
indemnify, defend, and hold State harmless f01

® Licensee’s obligations under this mdemn 2

appropuatton authonzed at the time Li

ce proglam and in the Judgment
ce 124088, and future moneys
appropriated for the same p ’

10.2 Insurance Terms.
(a) Insmance Requned - .
(I) i i insur all the Hability exposures,

of its status as a self-insured entity. Upon
Licensee shall provide a written description of its
a’hd/or the self-msured ﬁmding mechanism. Licensee

(1) . <Licensee waives all rights against State for recovery of damages to the
extent self-insurance maintained pursuant to this Permit covers these
damages. _

(2)  Except as prohibited by law, Licensee waives all rights of subrogation
against State for recovery of damages to the extent that they are covered
by self-insurance maintained pursuant to this Permit. '

(c) Proof of Insurance.
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(1)  Licensee shall provide State with a certification of self-insurance executed
| by a duly authorized representative of Licensee, showing compliance w1th
insurance requirements specified in this Pernut.

(2)  The certification of self-insurance must reference the Permit number.
(3)  Receipt of such certification of self-insurance or policies by State does not
‘ constitute approval by State of the terms of such self-insurance or policies.
(@  Licensee must plovide State no less than 30 days notice if Licensee’s self-
- insurance program is cancelled or materially reduced:_“
(e}  Adjustments in Insurance Coverage. ’
(1)  State may impose changes in the limits o
insurance as State deems necessary. ¢
(2)  Licensee shall provide a certificatig

ity for all types of

) If Licensee falls fo plovuie the certlficat ;
days after Licensee receives a notice to ¢ot rom State State may elther
(1)  Deem the failure an Event of Default tinder Section 14, or
(2)  Procure and maintap parable substitt urance and pay the

: te pr X vided i Paragraph 6.2 from
until Licensee’s repayment.

by State, together wit
_ the date of State’s notice,
(g) General Tern

to State under this Permmit.
Zinsurance proceeds payable by reason of damage |
property first to restore the real property covered by this

y{&the cost of the reconstruction, then to pay the State any

ty Insurance.
ensee shall maintain self-insurance with a limit of nof less than Two
on Dollars ($2,000,000) per each occurrence and an aggzegate limat

-of not less than twice the limit established for each occurrence.

(b)  Workers’ Compensation,
(1)  State of Washington Workers’ Compensation.

@ Licensee shall comply with all State of Washington workers’
compensation statutes and regulations. Licensee shall provide
workers’ compensation coverage for all employees of Licensee.
Coverage must include bodily injury (including death) by accident
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(©

@

‘Waterway Permit

@)

&)

Longshore and Harbor Workers’ and Jon
Workers® Act (33 U.S.C. Section 901 e seq.) and
Us.c. Section 688) may require Ligensee to pro 7id

failure to maintain such coverage
Employers Liability Insurance. License
equivalent to employers’ hablhty insuranc
umbrella lability instran
($2,000,000) each incident §
($2,000,000) each employee £
Property Insu:ance

i sh

or disease, which arises out of or in connection with Licensee’s
use, occupation, and control of the Property.

(i)  If Licensee fails to comply with all State of Was!:uugton Woxkers

compensation statutes and regulations and State incurs fines or is
required by law to provide benefits to or obtain coverage for such
employees, Licensee shall indenmify State. Indemnity shall
include all fines; payment of benefits to Licensee, employees, or
their heirs or legal representatives; and the cost of effecting
coverage on behalf of such employeed

Longshore and Harbor
the Jones Act (46
surance coverage

1£red under ISO Special Causes of Loss
e full 1ep1acement cost of the property

egardless of whether owned by Licensee or State) from loss or damage
d by the explosion of boilers, fired or unfired vessels, electric or

‘steam generators, or pipes.

In the event of any loss, damage, or casualty which is covered by one or
more of the types of insurance described above, the Parties to this Permit
shall proceed cooperatively to settle the loss and collect the proceeds of
such insurance, which State shall hold in trust, including interest earned by
State on such proceeds, for use according to the terms of this Permit. The
Parties shall use insurance proceeds in accordance with Paragraph
10.2(g)(3).
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(e)

Waterway Permit

Q)

Builder’s Risk Insurance.

M)

@

)

When sufficient funds are available, using insurance proceeds described

above, the Parties shall continue with reasonable diligence fo prepare

plans and specifications for, and thereafter carry out, all work necessary

to: :

i) Repair and restore damaged building(s) and/or Improvements to
their former condition, or

(ii)  Replace and restore damaged building(s) and/or Iinprovements
with a new building(s) and/or Improvements:on the Property of a
quality and usefufness at least equiv t to or more sultable than,

Licensee shall procure and maintai
procure and maintain in force, buj
-during the period construction

subsequent modlﬁcatxons to the
"replacement cost basis. The

iclude the following:

 those specifically excluded in the
 including las;s or damage caused by collapse;
re work on the Property, mciudmg reasonable

ork located away from the Property but intended
t the Property, and portions of the work in transit;
falsework, and temporary bulldmgs located on the

+the policy described above.

Licensee or Licensee’(s) coniractor shall buy and maintain boiler and
machinery insurance required by contract documents or by law, covering
insured objects duri ing installation and until final acceptance by permitting
authority. If testing is performed, such insurance must cover such
operations. The insurance must name Licensee, all contractors, and
subcontractors in the work as insured. State must be named additional
insured as required by Paragraph 10.2(a)(3).
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10.4 Financial Security. -
(a)  Atits own expense, Licensee shall procure and maintain during the Term of this
Permit a corporate security bond or provide other financial security that State, at
its option, may approve (“Security”). Licensee shall provide Security in an
amount equal to Zero Dollars ($0), which is consistent with RCW 79.105.330,
and secures Licensee’s performance of its obligations under this Permit, with the
exception of the obligations under Section 8, Environmental Liability/Risk -
Allocation. Licensee’s failure t0 maintain the Securi g required amount
during the Term constitutes a breach of this Permit ' '
(b)  All Security must be in a form acceptable to the
(1)  Bonds must be issued by companies a it
~ State of Washington and have a ratin

Letters of credit, if apploved by'
draw funds at will, provide for a
RCW 62A.5-101;
3 Savings account a
draw funds at will.

(c) Adjustment in Amount of Secunity.
(1)  State may require an a&_} tment in

@)

see in its obligations under this Permit, State may
curity to offset the liability of Llcensee to State. Coliecnon on

SECTION 11 ROUTINE MAINTENANCE AND REPAIR

11.1  State’s Repairs. This Permit does not obligate State to inake any alterations,
maintenance, replacements, or repairs in, on, or about the Property, or any part thereof, during
the Term.
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11.2

11.3

12.2

Licensee’s Repairs and Maintenance
(a)  Routine maintenance and repair are acts intended to prevent a decline, lapse or,
cessation of the Permitted Use and associated Improvements. Routine
maintenance or repair is the type of work that does not require regulatory permits.
(b) At Licensee’s own expense, Licensee shall keep and maintain the Property and all
Tmprovements in good order and repair and in a safe condition. State’s consent is
not required for routine maintenance or repair.
(¢)  AtLicensee’s own expense, Licensee shall make any
_ alterations, maintenance, replacements, or changes
~ Improvements on the Property that any public
" authority requires work beyond the scope of ro
Licensee shall comply with Section 7 of thig

etghdxﬁons repairs,
e Pmpelty or to any

v.may require. If a public
nance and repair,

Limitations. The following limitations ap

repair or replacement.

(@  Licensee shall not use or install treated
water.

(b)

©

replaceithe Plopeﬂy and any Improvements as nearly as poss1ble to ifs condmon
immediately prior to the damage or destruction in accordance with Paragraph 7.3,
Construction, Major Repair, Modification, and Demolition and Licensee’s
additional obligations in Exhibit B, if any.

State’s Waiver of Claim. State does not waive any claims for damage or destruction of

the Property unless State provides written notice to Licensee of each specific claim waived.
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12.3 Insurance Proceeds. Licensee’s duty to reconstruct, repair, or replace any damage or
destruction of the Property or any Improvements on the Property is not conditioned upon the
availability of any insurance proceeds to Licensee from which the cost of repairs may be paid.
The Parties shall use insurance proceeds in accordance with Paragraph 10.2(g)(3).

12.4 Fees in the Event of Damage or Destruction. Unless the Parties agree to terminate this
Permit, there is no abatement or reduction in fees during such reconstrugtion, repair, and
replacement.

12.5 Default at the Time of Damage or Destruction. IfLi is in defanlt under the

based upon the ratio of the falr market valu
L1censee-0wned Improvements and (2) St'

ual Fee or other expenses when due;
wzth any law, regulation, policy, or order of any lawful

Commencement of bankruptcy proceedmgs by or agamst Llcensee or the
appointiment of a trustee or receiver of Llcensee s propertty.

14.2 Licensee’s Right to Cure.
(a) A default becomes an “Event of Default” if Licensee fails to cure the default
within the applicable cure period following State’s written notice of default.
Upon an Event of Default, State may seek remedies under Paragraph 14.3.
(b)  Unless expressly provided elsewhere in this Permit, the cure period is ten (10)
days for failure to pay fees or other monetary defaults; for other defaults, the cure
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period is thirty (30) days. State may extend the cure period for nonmonetary
defaults if the defanlt is not 1easonably capable of cure within sixty (60) days.

14.3 Remedies.

(a)  Upon an Event of Default, State may revoke or cancel this Permit. State shall
provide Licensee sixty (60} days notice of cancellation.

(b)  If the Event of Default (1) arises from Licensee’s failure fo comply with
restrictions on Permitted Use and operations under P aph 2.2 or (2) results in
damage to natural resources or the Property, State enter the Property without
terminating this Permit to (1) restore the natural ces or Property and charge
Licensee restoration costs and/or (2) charge Li ¢ ages. On demand
by State, Licensee shall pay all costs and/oridar

(c) State’s reentry or repossession of the Prop

termination.
(d)  The remedies specified under this Paragrap
remedies or means of redr
breach or threatened breac

14.4 TYermination mthout Default

CTION 15 ENTRY BY STATE

State retains full po ghts, including the right of access to the Property for all purposes.
State will exercise its of access in a manner that will not umeasonably interfere with
Licensee’s Permitted Use of the Property. Licensee grants State penmssxon to cross Licensee’s
upland and aquatic land property to access the Property.
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SECTION 16 DISCLAIMER

16.1 No Guaranty or Warranty.
(a)  State believes that this Permit is consistent with the Public Trust Doctrine and that

none of the third-party interests identified in Paragraph 1.1(b) will matenally or

adversely affect Licensee’s right of possession and use of the Property, but State
makes no guaranty or warranty to that effect.
(b)  State disclaims and Licensee releases State from any ¢l gamst State for any
interference by others. This disclaimer and release ludes, but is not limited to,
the'Public Trust Doctrine;

and the Umted States with 1espect to aquat
(¢)  Licensee is responsible for determinin

16.2 Eviction by Third-Party. Ifa thixd-parfy ev
the date of the eviction. In the event of a pamal ev1ct1o ee’s payment obhgahons abate

Sxtent of the eviction; this Permit

Following are the lo
Permit. Any Party mia
other. )

State:

Licensee:

The Parties may de11ve1 any notice in person, by facsimile machine, or by certified maxl
Depending on the method of delivery, notice is effective upon personal delivery, upon receipt of
a confirmation report if delivered by facsimile machine, or three (3) days after mailing. All
notices must identify the Permit number. On notices tfansmltted by facsimile machine, the
Parties shall state the number of pages contained in the notice, including the transmittal page, if
any.
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SECTION 18 MISCELLANEOUS

18.1  Authority. Licensee and the person or persons executing this Permit on behalf of
Licensee represent that Licensee is qualified to do business in the State of Washington, that
Licensee has full right and authority to enter into this Permit, and that each and every person
signing on behalf of Licensee is authorized to do so. Upon State’s request, Licensee shall
provide evidence satisfactory to State confirming these representations.

18.2  Successors and Assigns. This Permit binds and inures to the benefit of the Parties, their

successors, and assigns.

18.3 Headings. The headings used in this Permit are fof.convenienc and in no way

18.4 [Entire Agreement. This Permit, including th
entn'e agxeement of the Parties. This Pemalt merges zi

18.5 Waiver. :
(a) The waiver of any breach or;
Permit is not a waiver of suc
breach or defanlt of the same;
cceptance of af

dition; of any subsequent
ovenant, or condition of this

this Permit.

18.8 Language. T rd “Licensee” as used in this Permit applies to one or more petsons
and regardless of gender, as the case may be. If there is more than one Licensee, their
obligations are joint and several. The word “persons,” whenever used, shall include individuals,
firms, associations, and corporations. The word “Parties” means State and Licensee in the
collective. The word “Party” means either or both State and Licensee, depending on the context.

18.9 Invalidity. The invalidity, voidness, or illegality of any provision of this Permit does not -
affect, impair, or invalidate any other provision of this Permit.
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18.10 Applicable Law and Venue. This Permit is to be interpreted and construed in
accordance with the laws of the State of Washington. Venue for any action arising out of or m
connection with this Permit is in the Superior Court for Thurston County, Washington.

18.11 Statutory Reference. Any reference to a statute means that statute as presently enacted
or hereafter amended or superseded.

0)days after receiving the
1n which the Property is
used in conjunction
ormation, including the

18.12 Recordation. At Licensee’s expense and no later than thirty (

with the Property, if any. Licensee shall provide State with r
date of recordation and file number. |

18.13 Modification. No modification of this Per
both Parties. Oral representations or statements do

18.14 Survival. Any obligations of Licensee not fully pe !
Permit do not cease, but continue as obligations of the Licensee yntil fully performed.
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18.15 Exhibits. All referenced exhibits are incorporated in the Permit unless expressly
idenfified as unincorporated.

THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below. :

2

CITY OF SEATTLE.
DEPARTMENT OF

S AND RECREATION

i

Dated: ' ,20

FNATURAL RESOURCES

Dated:

Approved as to form
This 2 day of July, 2013
Terence Pruit, Assistant Attorney General
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EXHIBIT A

Waterway Permit
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PLAN OF OPERATIONS
EXHIBIT B

1.  DESCRIPTION OF PERMITTED USE _
A, Existing Facilities. The Property contains open water with no improvements.
B. Proposed Facilities. Licensee proposes no new facilities

2. ADDITIONAL OBLIGATIONS

None
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Version #1
Form revised: December 12, 2012
FISCAL NO_TE'FOR CAPITAL PROJECTS ONLY
Department: Contact Person/Phone: CBO Analyst/Phone:
| Parks and Recreation | Terry Dunning, 684-4860 | Jeff Muhm, 684 8049 |

Legislation Title: AN ORDINANCE relating to the SR 520, I-5 to Medina: Bridge Replacement
and HOV Project; authorizing the Superintendent of Parks and Recreation to execute and accept
from the State of Washington, Department of Natural Resources, on behalf of the City of Seattle,
an Aquatic Lands Easement, an Aquatic Lands Lease and a Waterway Use Agreement at the
Washington Park Arboretum. '

Summary and background of the Legislation: This legislation authorizes the Superintendent
of Parks and Recreation to enter into three agreements related to the Washington State
Department of Natural Resources Lands within the 6(f) boundary of the SR 520, I-5 to Medina:
Bridge Replacement and HOV Project.

The route for the redevelopment of SR 520 from Medina to I-5 requires converting portions of
the Arboretum Waterfront Trail and the Lake Washington Ship Canal Trail owned by the City
and University of Washington (UW) from park property to highway use. The trail properties
were originally purchased and developed with funds from the federal Land and Water
Conservation Fund (LWCF); the City and UW were joint LWCF grant recipients for the trail
projects. Section 6(f) of the LWCF Act requires property converted from park to non-park use

be replaced with like property. The replacement property must have similar recreational value as

the property taken out of park use and must be developed with park improvements consistent
with the taken property, including, in this case, water access to the ship canal. Companion
legislation deals with the conversion of a portion of the 6(f) properties and the replacement

property.

This legislation refers to the remainder of the 6(f) project area. Two grants were awarded for the
Ship Canal Waterside Trail and the Arboretum Waterfront Trail; in 1966 for construction of a
boardwalk and water access facilities along Lake Washington in the Arboretum and East
Montlake Park (the Arboretum Waterfront Trail) and in 1985 for reconstruction of the boardwalk
segment of the Arboretum Waterfront Trail and installation of interpretive signs, along with
construction of a new trail (the Ship Canal Waterside Trail) from the Arboretum Waterfront Trail
through East Montlake Park to the Montlake Bridge. The total extent of patk improvements
developed with federal funds is referred to as the 6(f) project area and is depicted in Attachment
A. There is a federal requirement that all property within the 6(f) project area be under the
control of the sponsor for future management purposes. The three agreements with Washington
State Department of Natural Resources give the City control over the State Aquatic Lands
managed by DNR within the project area. ‘

The following agreements, along with a brief description of each, are being authorized by this
proposed legislation:
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Aquatic Lands Fasement: This agreement gives the City control over, upon, and under the real
property at Washington Park Arboretum for Park purposes. The agreement allows the City to
use the property as a public park at no cost. Improvements include dirt and woodchip walking
paths. The agreement also obligates the City to replace all treated wood on the bridges, paths
and observation deck and renovate or replace existing docks, rafts, floats, wharves and piers by
QOctober 31, 2028,

Aquatic Lands Lease: This agreement gives the City control of the aquat1c lands within the
Washington Park Arboretum, which is a harbor area located in King County, Washington, for
Park purposes. The agreement allows the City to use the property as a public park and natural
area at no cost. Improvements include two bridges with concrete surface, multiple walking paths
with woodchip surface, a raised wooden observation deck, and an overwater path with decking
surface and support pilings. The agreement also obligates the City to replace all treated wood on
the bridges, patch and observation deck and renovate or replace existing docks, rafts, floats,
wharves and piers by October 31, 2028.

Waterway Permit: This agreement allows the City to use the aquatic lands commonly known

as Washington Park Arboretum, which is a waterway located in King County, Washington, from
State for Park purposes at no cost. The Property contains open water with no improvements,

This legislation creates, funds, or anticipates a new CIP Project.

X This legislation does not have any financial implications.

This legistation has financial implications.
Other Implications:

a) Does the legislation have indirect financial impllcatlons, or long-term implications?
No

b) What is the financial cost of not implementing the legislation?
The DNR agreements are a Federal requirement of the Land and Water Conservation
Fund grants already received. If the City does not enter into these agreements we would
be out of compliance with an unknown financial obligation fo the City.

¢) Does this legislation affect any departments besides the originating department?
. No

d) What are the possible alternatlves to the legislation that could achieve the same or
similar objectives? There are no current alternatives.
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¢) Is a public hearing required for this legislation?
No

f) Is publication of notice with The Daily Journal of Commerce and/or The Seattle
Times required for this legislation?
No '

: g) Does this legislation affect a piece of property?
' Yes; a map is included.

h) Other Issues:
None

List attachments to the fiscal note below:



City of Seattle
Office of the Mayor

September 10, 2013

Honorable Sally J. Clark
President

Seattle City Council

- City Hall, 2 Floor

Dear Council President Clark:

I am pleased to transmit the attached Council Bill authorizing several agreements with the Washington -
State Department of Natural Resources (WADNR) related to the State’s property in the Washmgton Park
Arboretum.

These agreements are necessary for the City to satisfy its obligations to the Land and Water Conservation
programt’s Section 6(f) requirements The City is obligated to meet these requirements because it accepted
LWCF grants on two occasions for the development of the Arboretum Lakeside Trail. The grant agreement
requires that grantees control all the property within the project area. In this case, some of the property
within the 6(f) prDJth area is owned by WADNR, These agreements give control of these lands to the City
of Seattle. :

The discussion and work associated with this project has been ongoing for several years. These agreements
and their implementation will satisfy our federal obligations related to the Land and Water Conservation
program’s Section 6(f) requirements. Should you have any questions, please contact Terry Dunning at 684-
4860.

Sincerely,

Michael McGinn
Mayor of Seattle

cc: Honorable Members of the Seattle City Council

Michael McGinn, Mayor

Office of the Mayor ‘ ' Tel (206) 684-4000
600 Fourth Avenue, 7 Floor Fax (206) 684-5360
PO Box 94749 TDD (206) 615-0476

Seattle, WA 98124-4749 ‘ mike.meginn@seattle.gov





