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CITY OF SEATTLE
ORDINANCE

COUNCIL BILL

AN ORDINANCE repealing Chapter 6.255, relating to the distribution of yellow pages phone
books, and amending Section 6.202.280 of the Seattle Municipal Code.

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. Chapter 6.255 of the Seattle Municipal Code, last amended by Ordinance 124056,

is repealed as follows:

(6255010 Purpese:
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Section 2. Section 6.202.280 of the Seattle Municipal Code is amended to read as

follows:

6.202.280 Continuation of business while complaint hearing decision pending.

A. Except in the case of summary suspension or revocatioﬁ, whenever a timely
request for hearing on a complaint is filed, a licensee or an appﬁcant for license
renewal may engage in the activity for which the license is required, pending
decision by the Hearing Examiner. An applicant not licensed in the preceding
license year may not engage in the activity for which the license is required
pending decision by the Hearing Examiner.

B. If the Department denies an adult entertainment license governed by SMC

Chapter 6.270 ((

SME-Chapter-6:255)), and if the license applicant files a notice of appeal with the
Hearing Examiner, the Director shall immediately issue the license applicant a

temporary license. The temporary license shall authorize the license applicant to

Form Last Revised: December 13, 2012 10
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operate an adult entertainment establishment or perform as a manager or

entertainer ((

pages-phene-beeks)), in the same manner as if the license had been granted,

pending the Hearing Examiner's decision.

1. If the Hearing Examirller affirms the Director's license denial, the
temporary license shall remain in effect pending a motion for
reconsideration before the Hearing Examiner and, in addition (a) if the
license applicant does not timely file for judicial review, then only until
the expiration of the time allowed to file an application for a writ of

- Teview under Chapter 7.16 RCW; or (b) if the license applicant does
timely file an application for a writ of review, then only until the court
either issues a writ or denies the writ application.

2. If the Hearing Examiner di'snﬁsses the adult entertainment ((er-the-yeHow

| pages-phone-book-distributer)) license denial with prejudice, the
Department shall immediately issue ((the-appropriate)) an adult
entertainment license.

3. If the Hearing Examiner dismisses the‘adult entertainment ((er-the-yelow
pages-phone-beokdistributer license))denial without prejudice, the
temporary license shall remain in effect for five (5) additional business

days, at the end of which time the Department must either reissue a denial

or issue ((the-appropriate)) an adult entertainment license. If the Director

Form Last Revised: December 13, 2012 11
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reissues the denial, then the temporary license will continue in effect

according to the procedures set forth in subsection B of this section.

- Notwithstanding SMC Section 6.202.210, if a license applicant is issued a

temporary license, the license applicant shall pay the fee charged for an

adult entertainment license under SMC Section 6.270.060 ((er-the-fee

Section-6:255-060))at the time the applicant receives the temporary
license. If the temporary license issued under this subsection is still in
effect at the end of a calendar year, then the license applicant must pay the

fee charged for an adult entertainment license under SMC Section

6.270.060 ((

license-under SMC-Seetion6:255-060))for the next calendar year.

Form Last Revised: December 13, 2012 ‘ 12
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Section 3. This ordinance shall take effect and be in force 30 days after its approval by
the Mayor, but if not approved and returned by the Mayor within ten days after presentation, it
shall take effect as provided by Seattle Municipal Code Section 1.04.020.

Passed by the City Council the day of ,2013, and

signed by me in open session in authentication of its passage this

day of _ ,2013.

President of the City Council

Approved by me this day of , 2013.

Michael McGinn, Mayor

Filed by me this day of ,2013.

Monica Martinez Simmons, City Clerk

(Seal)

Form Last Revised: December 13, 2012 13
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FISCAL NOTE FOR NON-CAPITAL PROJECTS
Department: ' Contact Person/Phone: CBO Analyst/Phone:
| Seattle Public Utilities | Dick Lilly/615-0706 | Craig Stampher/684-0535 |
Legislation Title:

AN ORDINANCE repealing Chapter 6.255 and amending Section 6.202.280 of the Seattle
Municipal Code.

Summary of the Legislation:

This legislation would repeal sections of the Seattle Municipal Code which established the City’s
phone book opt out program for residents and businesses in 2010.

Background:

The Ninth U.S. Circuit Court of Appeals in Dex Media West, et. al. vs. City of Seattle ruled the
City’s ordinance establishing its yellow pages opt-out program violates the First Amendment

rights of yellow pages publishers. The City approved the phone book opt out program via
Ordinance 123427 in October 2010.

The ordinance created a $100 yellow pages publisher regulatory license and allowed the City to
collect 14 cents from yellow pages publishers for every yellow pages directory delivered in
Seattle. In 2011 and 2012, the three yellow pages publishers delivering in the City paid $132,703
as a result of their deliveries. After that, with the lawsuit working its way through the federal
courts, the publishers stopped paying the delivery fee, though they maintained their licenses.
Ordinance 123427 also authorized the City to fine yellow pages publishers $125 for each
delivery to residents and businesses that had opted out. Director’s Rule 2011-006 set the
threshold for the beginning of fines at 0.5% (one-half of one percent) of on-time properly
recorded opt-outs. The companies stayed within this limit and none were fined.

SPU operated the Stop Phone Books opt-out service by contracting with Catalog Choice, anon-
profit company offering junk mail and phone book opt-out services on the Internet. Special web
pages were set up on SPU’s website and Catalog Choice web pages were customized to operate
the Seattle program. In 2011, SPU paid Catalog Choice $140,833 to develop the system and paid
$274,285 for operations in 2011, 2012 and 2013 to April 1.

This contract has been terminated, reducing 2013 expenditures by $173,994. SPU plans to use
these funds to help pay the City’s costs for outside counsel and the plaintiff’s expenses for the

lawsuit.

During the program’s two years, yellow pages deliveries fell dramatically as a result of use of the
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opt out system by nearly 25% of the city’s residents and businesses and one publisher’s
substantial withdrawal from the market for business reasons as shown on this chart.

Publisher L Coples Dellvered

Dex : 656,908 400,499 - 262,356
Supermedia 746,306 94,442 96,863
Yellowbook* 299,804 190,581 See note

Totalforyear | | 1,703,018 | 685522| 359,219
Note: Yellowbook rescheduled to 201 3, figures also reﬂect Supermedza withdrawal from most of the
Seattle-area market (except parts of North Seattle).

The decrease in directories delivered led SPU to propose an increase in the per book fee to
recover the relatively fixed cost of the utility’s contract with Catalog Choice. Accordingly, a
yellow pages delivery fee of 27 cents per phone book was included in the current rate ordinance.
Based on average deliveries of 600,000 yellow pages directories per year, $162,000 annually was
expected in the solid waste fund through the rate period ending March 31, 2017.

Please check one of the following:
This legislation does not have any financial implications.

X This legislation has financial implications.
See “Other Implications.”

Appropriations:
Appropriations Notes:

There are no requested changes to appropriations as a result of this legislation.
Anticipated Revenue/Reimbursement Resulting from this Legislation:

Revenue/Reimbursement Notes:

The repeal of yellow pages fees will reduce Solid Waste Fund (45010) revenue by $162,000 per
year through 2016 and by $40,500 in 2017. This revenue loss is offset by repealing the waste
reduction program it would have funded. The net impact is negligible. The repealed program is
Activity: N390403 and Program: 70924 — Yellow Pages opt-out Expense.

Other Implications:

a) Does the legislation have indirect financial implications, or long-term implications?
No. :
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b)

c)

d)

g

h)

What is the financial cost of not implementing the legislation?
Financial risk would exist from violating the federal court order.

Does this legislation affect any departments besides the originating department?
No.

What are the possible alternatives to the legislation that could achieve the same or
similar objectives

None. The court has ruled the ordinance establishing the yellow pages opt-out program
must be repealed. '

Is a public hearing required for this legislation?
No.

Is publication of notice with The Daily Journal of Commerce and/or The Seattle
Times required for this legislation?
No.

Does this legislation affect a piece of property?
No.

Other Issues:
None.

List attachments to the fiscal note below:

None.




City of Seattle
Office of the Mayor

July 2,2013

Honorable Sally J. Clark
President

Seattle City Council
City Hall, 2™ Floor

Dear Council President Clark:

I am transmitting the attached proposed Council Bill to repeal sections of the Seattle Municipal Code
authorizing the City’s on-line yellow pages opt-out service. Ending this service is required in the wake of a
recent decision of the Ninth Circuit Court of Appeals invalidating the program on constitutional grounds.

The City approved the program in 2010 and within 18 months, more than 75,000 Seattle households used it
to opt out of almost 430,000 phone book deliveries, saving 400 tons of paper annually. Since one yellow
pages publisher dropped out of the Seattle market during that period, the total phone book deliveries have
decreased and more than 1,000 tons less paper are entering our waste and recycling streams (most are
recycled) each year. Those paper savings will continue and may well grow even without our opt-out
service. The City has signed a Statement of Principles in an agreement with the Local Search Association
(LSA), the yellow pages industry trade group. The agreement commits the LSA to operating a strong,
effective on-line opt-out system, and its member companies to honoring all the existing opt-outs that have
come through the City’s program.

Though Seattle must bring its yellow pages opt-out service to an end, I am pleased that in less than two
years, we’ve set a course in cooperation with industry that will yield a significant and permanent reduction
in paper use and a more sustainable future. Thank you for your consideration of this legislation. Should
you have questions, please contact Dick Lilly at 20-615-0706.

Sincerely,
f— =
v / -

Michael McGinn
Mayor of Seattle

cc: Honorable Members of the Seattle City Council

Michael McGinn, Mayor

Office of the Mayor Tel (206) 684-4000
600 Fourth Avenue, 7" Floor . Fax (206) 684-5360
PO Box 94749 TDD (206) 615-0476

Seattle, WA 98124-4749 : mike.mcginn@seattle.gov




